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A.

B.

INTRODUCTION

Women's Legal Services NSW (‘WLSNSW”) is a Community Legal Ceutre, specialising in
women and children’s legal issues. The Service provides specialist legal advice for
Aboriginal women in NSW through the Indigenous Women’s Program (‘IWP’) and
auspices the Walgett Family Violence Prevention Legal Service and Bourke/Brewarrina

Family Violence Prevention Legal Service.

IWP welcomes this inquiry by the Senate Legal & Constitutional References Committee
(‘the Committee’). The issue of Stolen Wages in Australia is complex. Some State
Governments have or are attempting to try and resolve these issues by creating Repayment
Schemes. The underpayment, withholding and misappropriation of wages and endowments
to Aboriginal and Torres Strait Islander peoples were a miscarriage of justice. A second
miscarriage of justice will occur if entitlements go unrecognized or are inadequately

compensated,

SCOPE OF THIS SUBMISSION

[WP is currently assisting women with applications to the NSW Aboriginal Trust Fund
Repayment Scheme (‘NSW ATFRS’). The NSW scheme has been operational since
December 2004. IWP provided two submissions to the NSW ATFRS in relation to concerns
of our clients (13 August 2004 & 7 April 2005 - see appendices ‘A’ & “B’).

Specifically we wish to comment on item G and { of the Committee’s Terms of Reference
and the commitment shown by the NSW Government in redressing this gross injustice. We
submit that a timely discussion on a federal level to ‘ser the record straight’ is necessary and

welcome a national forum to publicly air this topical issue.

We submit the following issues as significant concerns that IWP would like the Commission

to take under consideration:

*  The difficulties of next of kin applications under the NSW Scheme
* Evidence gathering

« Difficulties of claimants seeking remedy under the NSW Scheme
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C. DESCENDANT CLAIMS

“What happened to their ancestors matters to people; recalling the injustices done to their
family or community can cause distress. A history of injustices can be demoralizing, destructive

of esteem, or the cause of depression.””

6. To date the NSW Scheme has proven to be a challenge for peopie wanting to make a
descendant claim. The NSW ATFRS has already identified prioritising direct claimants over
descendant claimants®, Information is readily available on the NSW ATFRS website for -
descendants’. However whilst a descendant interest can be registered with the NSW
Schemne, as of the date of this submission, the NSW Scheme has yet to finalise and distribute
descendant application forms or give any guidance as to the amount of monies potentially to

be repaid or how long the process will take once an application is lodged by a descendant.

7. We submit that the claim process needs to be as straightforward and expeditious as
possible.” An accessible, streamlined process is required to minimize disruption and

emotional upheaval to claimants.

D. EVIDENCE GATHERING

8. Anecdotal evidence suggests that the evidence gathering processes adopted by some State
Governments Schemes has had unintended impact on claimants that has been distressing

and traumatic.

9. Under the NSW Scheme the claimant gives the ATFRS the authority to investigate and
gather evidence in relation to their application. It appears that there have been situations

where the Schemes have uncovered information previously unknown to the Claimant

' “Taking responsibility for the past: Reparation and Historical Injustice” by Janna Thompson.
November 2002, Polity Press at p.106.

‘ Section 5.1 Guidelines for the Administration of the NSW Aboriginal Trust Fund Repayment
Scheme, February 2006,
*http://www.premiers.nsw.gov.au/AboutUs/QurStructure/AboriginalTrustFundRepaymentSche
me/Publicationslinks/default.htm

4 We refer to Annexure B - WP Submissions to the NSW ATFRS dated 7 April 2005.




resulting in distress and trauma’. There is a plethora of information about the consequences
of the ‘Stolen Generation’ on individuals and communities and the psycho/social impact that

experience has had on generations of Indigenous Australians.

10. We submit that the Committee needs to consider the evidence gathering procedures adopted
by the State Government Schemes and the wider ramifications of the evidence that is
discovered. It is important to acknowledge that the potential information uncovered by these

Schemes may have an adverse psycho/social impact on claimants.

E. DIFFICULITES IN SEEKING REMEDIES UNDER THE NSW SCHEME

“Injustice can cast a long shadow. It harms not only its immediate victims. Descendants of
these victims are likely to lack resources or opportunities that they would have had if the
injustice had not been done, or to have been adversely affected in other ways by the suffering of

their parents and grandparents, or by other more indirect social ramifications of the wrong.”

11. The fact that the focus of the State Schemes are on debts owed to individual claimants and
as such has been properly characterized as a ‘repayment’ Scheme, would not preclude or
make it inappropriate to provide additional reparation/compensation for the long term
negative effect on indigenous families and their communities over generations as a result of

the fact that monies were not paid at the time they became due.

12. It is submitted that the Committee ought to consider that State Governments should also
have an additional compensation component in respect to each claimant to account for
issues such as noted above, trauma associated with the evidence gathering. The additional
compensation component could account for counseling, both on an individual basis and

potentially for family or community groups.

13. The systematic non-payment to indigenous Australians of monies held in trust can properly

be characterised as systematic discrimination on the basis of race. Under human rights faw

* The IWP received a report of a woman making an application to a scheme of another state
who always believed her parents had died when she was a child. Through her application the
Scheme uncovered that her parents had not died when she was a child but later on when she
was an adult. Obviously this information was distressing to the claimant.

® “Taking responsibility for the past: Reparation and Historical Injustice” by Janna Thompson.
November 2002, Polity Press at p. 104,




principles this gives rise to a right to reparations on the part of claimants and their

descendants for such monies,

14. An additional reparation/compensation scheme for individual and/or group counseling
assistance would by a symbolic gesture from the State Governments to acknowledge the
disadvantaged suffered by claimants that has been compounded and perpetuated through

subsequent generations of indigenous Australians.

K. CONCLUSION

15. The issue of descendant claims under the NSW ATFRS has yet to be resolved. TWP urges
the Committee to recognize in it’s report that if the NSW Government adopts inadequate
processes that do not clarify descendant entitlemnents under the Scheme then a second

miscarriage of justice will occur.

16, The IWP supports item I in the Committee’s Terms of Reference. 1t is clear that this country
needs to discuss these issues on a National level to “set the record straight” and to inform the
pubiic of the gross violation of human rights that occurred in Australia during the 20"

century.

29 September 2006
Indigenous Women’s Program
Women’s Legal Services NSW
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WOMEN’S LEGAL SERVICES NSW

Incorporating
Women’s Legal Ressurces Centre
Domestic Violence Advocacy Service
WODVCAP Training & Resource Unit
Indigencus Women's Program
Walgett Violence Prevention Service
13 August 2004
Our ref: CC:JW:990G7205

[sobel Bothwell

Aboriginal Trust Fund Reparation Scheme
Locked Bag 28

Ashfield NSW 1800

BY FACSIMILE: 02 9716 2290

Dear Ms Bothwell,

RE: ABORIGINAL TRUST FUND REPARATION SCHEME

We refer to your advertisement in the Sydney Morning Herald and the Koori Mail and would like to
respond to your request for feedback with the following submission and attached schedule’.

Women’s Legal Services NSW provides services to Aboriginal women through our Indigenous
Women's Program and auspices the Walgett Violence Prevention Service. Women's Legal Services
NSW is a community legal centre, specialising in women and children’s legal issues. Women’s Legal
Services NSW provides legal advice for all women in NSW through telephone legal advice services
and lega! outreach services for women in Western Sydney.? The Service undertakes casework and
regularly represents women seeking Apprehended Violence Orders at Court. The Service also provides
community legal education programs to women in both metropolitan Sydney and rural areas across
NSW,

In making this feedback we are drawing on the views of our clients Beryl Ah Sam and Muriel Brandy,
the surviving children of Mrs Alice Carney (nee Fox).

Factual Background

*  Mrs. Carney was removed from her family and put into domestic service by the Aborigines
Protection Board (the “Board™) in 1928 when she was 12 years and 8 months old.

* The Board has a record of earnings of Mrs. Carney between 6 June 1930 and 4 June 1931
together with the interest to | July 1933 amounting to 6 pounds, 18 shillings and 5 pence.

" We thank the work of Freghilis in the preparation of the Schedule, in particular the work of Desmond Sweeney. Georgina
}m binson and especially Brooke Mussender.
“at Can whettown, Fairfield, Penrith, Blackiown. Liverpool and Wyeng,

Women’s Legat Services NSW PO Box 206 Lidcombe NSW 1825 Administration: (02) 8748 7700 Fax: (02) 9749 4433

Website: www.womensiegalnsw.asnau  www.dvas,org.au
Women's Legal Resources Limited ACN: 002 387 689 ABN: BB 002 387 699




Mrs. Carney left her employment in 1931.

There is no evidence as to whether any wages accrued to Mrs. Carney during the period 31 May
1928 to 6 June 1930, although Beryl Ah Sam and Muriel Brandy have instructed us that Mrs.
Carney told them she worked during this period.

There is also no evidence that Mrs. Carney was ever paid the wages accrued to her by the
Board, and Beryl Ah Sam and Muriel Brandy bave advised us that she informed them she was

never paid.

Negotiations undertaken to date

Negotiations were entered into with the State Government through the Department of
Community Services beginning in 1997, After a long period of inaction, a complaint was made
to the Minister of Community Services, Faye LoPo and the Minister for Aboriginal Affairs,
Andrew Refshauge.

As aresult of the above complaint, a meeting was requested between our clients and Carmel
Niland, Director General of DoCS that took place on 2 September 1999, DoCS’ stated reason
for convening the meeting was for our clients’ to be given a formal apology for the delay, the
manner in which the case had been handled and to further discuss how the claim was to proceed
in the future.

It has been made clear by DoCS from telephone conversations and correspondence as early as
28 April 1998, and at the above meeting on 2 September 1999, that they have accepted the
validity of our client’s claim. Negotiations with the Department have at all times proceeded on
this basis with the principal issues being one of the assessment of quantum and the appropriate
way 10 assess compensation entitlements.

Eligibility to the Aboriginal Trust Fund Reparation Scheme

In relation to your request for feedback, we wish to specifically address the issue of how the proposed
scheme should make payments to the beneficiaries of deceased estates.

Difficulties and inefficiencies associated with the current legal avenues available fo heirs of
claimants

We direct you to section two of the schedule, that states “an accessible, streamlined process 1s
required in order to obviate the need for the heirs of indigenous claimants to navigate the
current complex, costly, unfamiliar and intimidating legal processes involved in seeking
justice.”™

We submit that without a statutory scheme, heirs of deceased claimants will be forced to pursue
legal remedy through the Court process that is both time-consuming and expensive. For our
clients, seeking formal redress through the Court system is highly problematic.

" See 20s) of the Schedule
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Tt is also submitted that making a claim through the Courts also places a huge burden on both
our clients and on the judicial system.

Legislative Scheme

It is submitied that the rcal challenge for the Aboriginal Trust Fund Reparation Scheme will be
the statutory difficulties in relation to the beneficiaries of deceased estates.

We further submit that this obstacle could be overcome if the scheme is supported by legislation
that sets out comprehensible rules of entilements.”

Human Rights Perspectives

We note that in terms of human rights, a denial of reparations, as outlined in section four of the
schedule, can be seen as a systemic racial discrimination and in breach of international human
rights law principles, most notably the United Nations Charter of 1945, the Universal
Declaration of Human Rights 1948 and the International Convention on the Elimination of All
Forms of Racial Discrimination of 1965.

We also note the principles established by the United Nations in the 1993 and 1996 van Boven
Reports. The 1996 Report advised that reparations for victims of violations of human rights
may be claimed by the direct victims, the immediate family, dependents or other persons or
groups of persons connected with the direct victims.’

We submit that under international human rights norm our clients are entitled to some form of
reparation.

Conclusion

*

We submit that it is important for the NSW Government o acknowledge the injustice suffered
by indigenous people in this state by the historic fatlures to adequately provide payments that
they were legally entitled to. '

We submit that any form of reparations under the Scheme has to be accessible. Alternative legal
recourse is expensive, time consuming, administratively complex and uitimately onerous on
claimants as well as the judicial system.

We submit that if the process adopted by the scheme 1s not readily accessibie to claimants, a
direct result will be the continuation of the inequity suffered by those not paid their entitlements
and more importantly perpetuating a cycle of intergenerational disadvantage.

We thank vou for the opportunity to provide our feedback. Please contact Catherine Carney or Jenny
Wong if you require further comments or information on 02 9749 7700.

“ See 3 of the Schedule
“See d.d and 4.5 of the Schadule
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Yours faithfully,

et

Catherine Camney
Principal Solicitor
Women's Legal Services NSW



Submission to the Aboriginal Trust Fund Reparation Scheme

Schedule

Introduction

A key 1ssue for the consideration of the panel administering the Aboriginal Trust Fund
Reparation Scheme (scheme) will be “how do we make payments if people are no longer
living™?’

Qur primary submission is that the heirs of deceased “members of indigenous
communities who have been denied access to wages, allowances and pensions held in

trust by the Aborigines Welfare Board (and subsequently the New South Wales (NSW)

Government)” (claimants), must also be entitled to make a claim for reparation under

any potential scheme.

This submission focuses on the issue of the eligibility of heirs of deceased claimants to
make a claim under any potential scheme, and aims to provide assistance to the panel as

to how to proceed in circumstances where:

(a) monies weré held in trust for the claimant;

(k) monies were owed to the claimant under the trust;
{c} the claimant was not paid the monies owing; and
(d) the claimant is deceased.

As a preliminary matter, it is clear that in such circumstances the NSW Government owes

a debt which constitutes property of the personal estate of the deceased.’

This submission aims to highlight the practical difficulties that would be encountered by
the heirs of claimants in the event that any reparation scheme introduced did not extend to
them, as there are various difficulties and inefficiencies associated with the current legal

avenues available to heirs of claimants in attempting to obtain redress.

It 18 submitted that the difficulties and inefficiencies associated with the current legal

avenues available to heirs of claimants could be avoided if the any reparations scheme is

Aboriginal Trust Fund Reparation Scheme Media Release dated Friday 18 June 2004,

Section 3 of the Wills, Probate and Adminisiration Act 1898 Na. 13 defines “personal estate™ w0 inchude
“moneys, shares of government and other funds, securities for money (not being real estates), debts, choses
inaciion, rnights, credits, zoods.. " elc.

Freahills Sydney\OU4887104 Printed 14 August 2004 (9:55) page 1




underpinned by legislation which sets out clear rules for entitlement in relation e hewrs of
deceased claimants.

Finally, the submission will outline how the systematic non-payment to indigenous
Australians of monies held m trust under the auspices of the Aborigines Protection Board
and later Aborigines Welfare Board, can properly be characterised as systemic
discrimination on the basis of race. Under human rights law principles this gives rise to a

right to reparations on the part of the victims and their descendents for such monies.

“The difficulties and inefficiencies associated
with the current legal avenues available to _heiré
of claimants could be avoided _i_f__-_-.'th'e any -
reparations scheme is _uh:’d:ér.Pinhed by
legislation which sets out .cie.ari_ rules for
-entitlement in relation .tc_)_ heirs | of deCeésed

claimants.”

Freehitls Sydney\304667104 Printed 14 August 2004 {3:55) page 2




(2)

Difficulties and inefficiencies associated with the current legal

avenues available to heirs of claimants
Disadvantages of having to bring a legal action

The heirs of deceased claimants must be afforded a statutory entitlement to make a claim
for reparation under any potential scheme. An accessible, streamlined process is required
in order to obviate the need for the heirs of indigenous claimants to navigate the current

complex, costly, unfamiliar and intimidating legal processes involved in seeking justice.

If the scheme does not make such provision, then the heirs of deceased claimants wiil be
forced to pursue the alternative avenue of legal redress though the courts. This would
inevitably be expensive, time consuming, administratively complex and would place a
huge burden on both the indigenous community and on the judicial system. If all of the
heirs of deceased claimants were forced to pursue their rights to the property of the

deceased estate through the courts this would lead to a grave waste of legal resources.

“An accessible, streamlined process is requiréd
in order to obw’até the need for the he:rs of
ihdigenous claiman'ts_' .t;:::' nawgate l‘he 't:urre_ht.
.COmpIEX, costly, unfamiliar and inti}hidating legal

processes involved in seeking justice.”

“The alternative avenue of legal redress in the
courts is expensive, time consuming,
administratively complex and burdens both the

indigenous community and the judicial system.”

Freehilis Sydney\0D4687 104 Prirted 14 August 2004 (8:55) page 3




(b)

Legal and bureaucratic obstacles associated with the administration of estates

In order to bring an action to recover property of the deceased estate, an heir of a

claimant who died intestate would face the preliminary administrative hurdle of having to

obtain Letters of Administration. This would generally involve the following procedural
steps:

» Under section 61 of the Wills Probate and Administration Act 1898 (NSW) No 13

the estate of a deceased person who dies intestate is vested in the Public Trustee.”

The Public Trustee holds the estate, subject to the payment of funeral expenses,

debts and other liabilities, for the benefit of deceased’s spouse, children, parents

or other remaining family as applicable.”

e The courl may then grant administration of the estate to the spouse of the
deceased or one or more of the next of kin.’ Depending on the precise
circumstances, the administrator may be required to furnish a bond supported by

two sureties as security against loss caused by improper administration of the

“61. Property of deceased to vest in Public Trustee

{1} From and afler the decease of any person dying testate or intestate, and until probate, or administration. or an order
to collect is granted in respect of the deceased person's estaie, the real and personal estate of such deceased person
shall be deemed to be vested in the Public Trustee in the same manner and 1o the same extent as aforetime the
personal estate and effects vested in the Ordinary in England.” Wills Probate and Administration Act 1898 (NSW)

No 13.
“618. Succession to real and personal preperty on intestacy

(1) Where a person dies wholly intestate, the real and personal estate of that person shall, subect to the payment of zall
such funeral and adminjstration expenses, debts and other liabilities as are properly payable out of that estate, be
distributed or held in trust in the manner specified in this section, and the real estate of that person shall be held as
if it had been devised to the persons for whom it is held in trust under this section,

(2) If the intestate leaves a spouse but no issue, the estate shall be held in trust for the spouse absolutely.

(4) If the intestate leaves issue but no spouse, the estate shall be held in statutory trust for the issue of the intestate.” etc
“61C. Statutory trusts in favour of issue and other classes of relatives of interstate

(1) Where under this Divisiaon the estate, or any part of the estate, of an intestate is directed to be held In statutory trust
for the issue of the intestate, that estate or part shall be held in trust:

(a) for any child of the intestate, or if more than one, for any children of the intestate in equal shares, living at the death
of the intestate...” etc Wills Probaie and Administration Act 1898 (NSW) No 13,

“63 To whom administration may be granted

The Court may grant administration of the estate of an intestate person to the following persons, not being minors, that
is o say to:

(a} the spouse of the deceased, or
(b} one or more of the next of kin, or
{c} the spouse conjoinlly with one or more of the next of kin, of if there be no such person or no such persan

within the jurisdiction:
) who is. of the opinion of the Court, fit 10 be so trusied, or
{113 who. upon being required in accordance with ihe rules, or as the Court may direct. © pay for
administraiion. complies with the requirement or direction,
then o
() any person, whether a creditor or not of the decessed, that the Court thinks AL" W7l Prchore and
Administration Act 1888 (INSW) No 13,

Freehills Sydnevi004687104 Printed 14 August 2004 (8:55) page 4




estate.” The amount of the bond will be equal to the value of the property of the

estate, unless the court exercises its discretion to dispense with the bond.”

» Bringing an application for Letters of Administration can, depending on the
precise circumstances, involve having to complete and file, for example: a notice
of intended application for administration,® an Affidavit of applicant for
administl‘aiéon,q a consent to administration and Affidavit of witness to consem,m
an administration bond,'" an Affidavit of surety,12 and, particularly in the case of
indigenous Australians, Affidavits evidencing or negativing a de facto

i . 13
relationship,
Particular disadvantages for indigenous communities

The current law in NSW in relation to the administration of estates is particularly il

suited to the needs of the indigenous community due to the following factors:

» It is often the case that there are no significant assets within indigenous famihies
and therefore members of the indigenous community have very little experience

in dealing with estates.

»  Members of the indigenous community would have serious difficulties with the
formality and administrative complexity associated with the administration of
estates. Tt was recently noted by Murray Chapman, the administrator of the NSW

Aboriginal Land Council, that:

*Aboriginal neople Hve on the margins of our economy and to a lot of fthem] the
sl o o

most substantial commercial transaction [they] have been involved in is the

purchase of a motor car.” 19

Supreme Court Rules Part 78 Rule 24A(5) and Section 64 Hifls Probate and Administrarion Act 1898 (NSW) Mo 13
“64. Administration bond to be executed

(1) Every person to whom a grant of administration is made shall, previous to the issue of such administration,
execule a bond 1o Her Majesty and her successers with one or more sureties conditioned for duly collecting,
getting in, and administering the personal estate or real and personal estate of the deceased, which bond shall be in
the form directed by the rules.”

The court has the discretion (o dispense with or limit the bond (section 63 Wills Probare and
Administrazion Act 1898 (NSW) No 13 read with Supreme Court Rules Part 78 rule 24A(60)).

Supreme Court Rules Part 78, Rule 10, Supreme Court preseribed Form 62,

Supreme Court Rules Part 78, Rule 244 ,(2)(a), 25(2)a), 25A(2)a). Supreme Court prescribed Form 98.
Supreme Court Rules Part 78, Rule 24A(3)a). and 25A(3 )&} Supreme Court prescribed Form 101

Supreme Court Rules Part 78, Rule 24A(3). Supreme Court preseribed Form 102,

Supreme Court Rules Part 78, Rule (&), Supreme Cours prescribed Form 103,
Supreme Court Rules Part 78, Rules 234¢(2)(d1 Supreme Courn prescribed Form [03A.

“Millions lost from land grants” by Diebra Jopsen and Gerard Ryle Sydney Morning Herald 31 July 2004,

Freeniis Sydney\004687104 Printed 14 Avgust 2004 (9:55 page &
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(d)

o The legal and administrative processes involved in obtaining Leiters of

Administration are complex and bureaucratic and would necessitate obtairing legal

advice which members of the indigenous community generally cannot afford.

Cost and economic efficiency

The relative cost of bringing a claim, as compared to the actual value of the claim, is such

that in many cases it would be economically inefficient to proceed with an action for

recovery of trust monies.

It is probable that many claimants, or heirs of claimants, have claims the current value of

which is a few thousand doliars plus interest.

The cost of obtaining Letters of Administration, including fees for associated legal advice

and filing costs, could absorb a disproportionate component of the unpaid wages.

It is essential that any reparations scheme that is implemented provides an economically
efficient method of recovery where costs are kept to a bare minimum, particularly in

relation to lawyers fees and other costs associated with the provision of legal services.

There needs to be an efficient scheme that avoids the need to obtain Letters of

Administration.

“The Iegal and admm:stratlve processés_-_._
mvolved in obtammg Letters of Admtmstratmn |
are complex and bureaucrat:c and wauld
necessitate obtaining Iegal adwce wh:ch
members of the mdlgenous commumty

generally cannot afford 7o

“There needs fo be an efficient scheme that
avoids the need to obtain Letters of

Administration.”

Freehills Sydneyi004687 104 ' Printed 14 August 2004 (8:55) page &



3 L.egislative scheme
The proposed reparation scheme should be underpinned by legislation which sets out

clear rules for entitlement in relation (o heirs of deceased claimants.
A direct statutory provision dealing with the rights of the heirs of deceased claimants is
required:
s (o avoid the need for heirs to engage in the complex and legalistic procedures
involved in obtaining Letters of Administration;
s 10 reduce the financial cost for heirs in applying for Letters of Administration and
other legal services;
o {0 reduce the burden on the court system; and

e in the interests of economie efficiency, particularly in light of the relatively minor

quantum of the majority of claims.

Any potenual legislation should include direct provisions for the heirs of deceased

claimants, an example of such a clause is set out below:

Payments in the case of deceased claimants
(a} In the case of a claimant who is deceased at the time of payment under this section, such

payment shall be made only as follows:

{1) If the claimant is survived by a spouse who is living at the time of payment, such payment

shail be made to such surviving spouse,

(11) If there is no surviving spouse described in clause {i), such payment shall be made in
equal shares to all children of the claimant who are living at the time of payment.

(111)If there is no surviving spouse described in clause (i) and if there are nc living children
described in clause (if), such payment shall be made in equal shares to the grandchiidren

of the claimant who are living at the time of payment etg

(b} For the purposes of this paragraph:

(i} the spouse of a claimant means a wife or husband of a claimant who was married (or
recognised as married in accordance with Aboriginal custorns or laws of the claimant or
in a de facto relationship) to that claimant for at teast 1 year immediately before the death

of the claimant;

(it) a “child” of a claimant includes a recognized natural ¢hild, a stepchild who lived with the

eligible individual in a regular parent-chitd relationship, and an adopted child.

Freehills Sydney\ 004687104 Printed 14 August 2004 (9:55) pages 7




4 The right to reparations — a human rights perspective

41 Summary

In this section it is submitted that the systemic and repeated non-payment to indigenous
Australians of monies held in trust under the auspices of the Aborigines Protection Board and
later Aborigines Welfare Board, can properly be characterised as systemic discrimination on the
basis of race.

This preposition can be tested simply by asking whether there is any other group of persons
which has not been paid wages held in trust by the NSW Government or NSW Government
agencics or statutory Boards? The answer is a clear no. This conduct applied only to indigenous

Australians. Even if, the discrimination was not intentional, it was:
®  gystemic;
e carried out over a considerable period of time; and

s repeated.
Accordingly, the conduct of the Aborigines Protection Board and later the Aborigines Welfare
Board clearly constitutes systemic discrimination on the basis of race. Systemic discrimination

on the basis of race constitutes a violation of human rights,

When human rights are violated by States this gives rise to a right to reparation on the part of the

victim: '
... the obligations resulting from State responsibility for breaches of international human
rights Jaw entatl corresponding rights on the part of individual persons and groups of
persons who are under the jurisdiction of the offending State and who are victims of those

breaches. The principal right these victims are entitled to under international law is the

right to effective remedies and just reparations™.’”

“The conduct of the Aborigines Protectian'_Board and
the Aborigines Welfare Board constitutes systemic

discrimination on the basis of race.”

van Boven, T, 1993: Swdv concerning the righit to resiiiution, compensaiion and rehabiliraiion for viciins
of gross violations of kuman rights and fundamental freedoms: Final report submitied by Mr Theo van
Boven, Special Rapporteur, UN Doc: E/CN4/Sub.2/1993/8 paragraph 45,

Freshills SBviney\ 004887104 Prnted 14 August 2004 (8:85) . page s




4.2

Systemic racial discrimination as a violation of international humanr rights

law principles

There are varicus international instruments which impose obligations upon Australia relating to

the elimination of racial discrimination;

(=)

(b)

United Nations Charter of 1945

Racial discrimination was recognised as contrary to international law pursuant 1o the
establishment of the United Nations in 1945, The UN Charter, which Australia ratified in
that year, provides that:
“With & view to the creation of conditions of stability and weli-being which are
necessary for peaceful and friendly relations among nations based on respect for
the principle of equal rights and self-determination of peoples, the United Nations

shall promote:

(c) universal respect for, and observance, of human rights and fundamental

freedoms for all without distinction as to race, sex, language or religion” (Article

55)

Universal Declaration of Human Rights of 1948

Article 1 of the 1948 Universal Declaration of Human Rights provides that: “All human

beings are born free and equal in dignity and rights”. Article 2 states that:

“Everyone is entitled to all the rights and freedoms set forth in this Declaration
without distinction of any kind, such as race, colour, sex, langnage, religion,

political or other opinion, national or social origin, property, birth or other status.”

Furthermore, Articie 8 states that:

“Everyone has the right to an effective remedy by the competent national

tribunals for acts violating the fundamental rights granted.. by the constitution or

by law”

o

The Universal Declaration set out a catalogue of human rights to which everyone is
entitled without any distinction based on race, Indigenous Australian families and
children under the auspices ol the Aborigines Protection Board and later Aborigines
Welfare Board were repeatedly denied equal enjoyvment of virtually all the rights

recogmsed by the Universal Declaration.
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(c)

{d)

. N 16
international Convention on the Elimination of All Forms of Racial Discrimination of 1865

The International Convention on the Elimination of All Forms of Racial Discrimination,
finalised in 1965 and ratified by Australia in 1975, gave greater precision to principles
that were already acknowledged as part of international law. Article 6 of the Convention
provided:
“Giates Parties shail assure to everyome within their jurisdiction effective
protection and remedies, through the competent national tribunals and other
State institutions, against any acts of racial discrimination which violate his
human rights and fundamental freedoms contrary to this Convention, as well as
the right to seek from such tribunals just and adequate reparation or satisfaction

for any damage suffered as a result of such discrimination.”

Continued failure of the NSW Government to remedy non-payment of trust monies
Tt was clear from 1945 onwards that the prohibition of systemic racial discrimination and

the right to an effective remedy for such breaches of human rights were both

internationally recognised legal norms.

Notwithstanding the introduction of instruments such as the UN Charter, the Universal
Declaration and the International Convention, the NSW Government has failed in the
decades since to remedy the non payment of wages held in trust funds. This is
particularly reprehensible considering the number of claimants who had wages withheld
in the first half of the century who have died over recent decades. Unless the right to
claim reparations in respect of unpaid trust monies is extended to the heirs of deceased
claimants, the NSW Government will remain unjustly enriched. It will aiso be it breach

of international legal norms.

“Unless the right to claim reparations in respect
of unpaid trust monies is extended to the heirs
of deceased claimants, the NSW G’b\?érnme:it

will remain unjustly enriched. It will also be in

breach of international law norms. |

Entered into force for Australia on 30 October 1975,
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4.3  UN human rights principles - the van Boven report

Over the past fifteen years the United Naticns (UN) has been developing a set of basic principles
and guidelines on the right to reparation for victims of gross violations of human rights and
humanitarian law. Whilst such guidelines may not be of binding force in domestic law, the

principles enunciated represent an international norm and an appropriate benchmark.

The initial incarnation of these principles was drafted by Special Rapporteur Mr Theo van

RBoven, and attached to his 1993 report to the UN Commission'” which stated:

*1.  Under international law, the vielation of any human right gives rise to a right
of reparation for the victim. Particular attention must be paid to gross violations of
human rights and fundamental freedoms, which include at least the following: genocide;
slavery and slavery-like practices; summary or arbitrary executions; torture and cruel,
inhuman or degrading treatment or punishment; enforced disappearance; arbitrary and
prolonged detention; deportation or forcible transfer of population; and systematic

e . 18
discrimination, in particular based on race or gender.”

It is universally recognised that systemic racial discrimination is generally prohibited by

customary international law where ever it forms part of State policy. "

It is submitted that the repeated non-payment of wages held in trust for indigenous Australians
by the Aborigines Protection Board and later Aborigines Welfare Board could properly be

characterised as systemic discrimination on the basis of race.
The van Boven Report identified indigenous rights as an issue of special interest and attention:

“Vital to the life and well-being of indigenous peoples are land rights and rights relating
to natural resources and the protection of the environment. Existing and emerging
international law concerning the rights of indigenous peoples lays special emphasis on
the protection of these collective rights and stipulates the entitlement of indigenous
peoples to compensation in the case of damages resuiting from exploration and

exploitation programmes pertaining to their lands, and in case of relocation of indigenous

preo};thes.”2

van Boeven, T, 1993: Swdy concerning the right 1o restiurion, compensation and rehabilitation for victims
of gross violations of human rights and fundomental freedoms: Final report submitted by Mr Theo van
Boven, Special Rapporteur, UN Doc: E/ACN.4/Sub.2/1993/8.

* United Nations document number E/CN.4/5ub.2/1603/8 page 56 -
Rrprdfwaw enhchr ehHuridoodaMuridoca nst/0/e 1b5eZe6a284 7 bec1 25625000301 17320 pendocuiment

. United Mations document number E/ACN 4/5ub. 2/1002/8 page © paragr
hitp/foww. unhehr.ch/Huridocda/Huridoca nsi7 /e  bielcal9417bec 1 256a2b00361 1 73 70Opendocurment
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The van Boven Report concluded:

“It appears that large categories of victims of gross violations of human rights, as a result
of the actual contents of national laws or because of the manner in which these laws are
applied, fail to receive the reparation which is due to them. Limjtations in time,
including the apphication of statutory limitations; restrictions in the definition of the
scope and nature of the violations; the failure on the part of authorities to acknowledge
certain types of serious violations; the operation of amnesty laws; the restrictive attitude
of courts; the incapability of certain groups of victims to present and to pursue their
claims; lack of economic and financial resources: the consequence of all these factors,
individually and jointly, is that the principles of equality of rights and due reparation of

I : 21
all victims are not implemented.”

4.4 van Boven’s revised report

In 1996 Special Rapporteur van Boven published a set of revised basic principles and guidelines
on the right to reparation for victims of gross violations of human rights and humanitarian law
which included the following relevant principles:

“1. Under international law every State has the duty to respect and to ensure

respect for human rights and humanitarian law,

2. The obligation to respect and to ensure respect for human rights and humanitarian
law includes the duty: to prevent violations, to investigate violations, to take
appropriate action against the violators, and to afford remedies and reparation
to victims. Particular attention must be paid to the prevention of gross violations
of human rights and to the duty to prosecute and punish perpetrators of crimes

under international faw.

Reparation

6 Reparation may be claimed individually and where appropriate collectively. by
the direct victims, the immediate family, dependants or other persons or
groups of persons connected with the direct victims.

7 In accordance with international law, States have the duty to adopt special
measures, where necessary, to permit expeditious and fully effective

reparations. Reparation shall render justice by removing or redressing the

- United Nations document number EACN 4/5ub.2/1953/8 page 49 paragraph 124 -
hitp:/fwww unhehir.eh/Huridoeda/Huridoca.ns/0/e 1035620622941 7bec 12562500036 11 7370 pendocuient
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4.5

consequences of the wrongful acts and by preventing and deterring violations.
Reparations shall be proportionate to the gravity of the violations and the resulting

damage and shall include restitution, compensation, rehabilitation, satisfaction

and guarantees of non-repetition.

8 Every State shall make known, through public and private mechanisms, both at

home and where necessary abroad, the available procedures for reparations.

9. Statutes of limitations shall not apply in respect of periods during which no
effective remedies exist for violations of human rights and humanitanian iaw.
Civil claims relating to reparations for gross violations of human rights and

humanitarian law shall not be subject to statutes of limitations.”

Bassiouni's revised basic principles

The basic principles conceived by van Boven are still being considered and revised by the

. . . . 27
[UN and are evolving in response to consultation with member states.

In 1998, the Commission on Human Rights appointed Mr M. Cherif Bassiouni to further
revise the drafl principles and guidelines, taking into account the views of States and
NGOs.” In 2000 Mr Bassiouni submitted his final report to the Commission on Human
Rights, to which the revised basic principles were annexed.™ The revised basic principles
proscribe an unconditional obligation on States to ensure that their domestic legislation
provides for adequate, effective and proportional reparations, applicable to all human
rights vielations and in keeping with international law.

Relevantly, revised basic principle 2(c) states that States shall ensure that domestic law

makes adequate, effective and prompt reparation. Such reparation should, according to

principle 15, be proportional to the gravity of the violation and the harm suffered.

This cbligation placed on States is further developed by the obligations contained in basic
principles 3(d) and (¢) to afford appropriate remedies to victims; and to either provide or
facilitate reparation to victims of violations of international human rights law or

humanitarian law.

See United Natiens document number E/CN 4/2003/63 -
hip:/Awww unhchr.ch/huridocda/huridocs. nsf7e06a3 30090202 38025668 7003 1 8cad/c fa3bd 120000486
23643004939 1/3FILE/GO3 12853 paf

Mr Bassiouni was appointed pursuamt to Commission on Muman Rights resclution 1998/43

(E/CH 4RES/IOGE/MLE, 17 Apnl 1998),

See Final report of the Special Rapporteur, Mr M Cherif Bassiound E/CN 42000:62 Anrex, {avarlable at
In F Eal § LAY

ik
Bohuridocdafuridocans e e 2hE Tha 3300 Hae 3807 Sa8a IGO0 T T O ondogy

B s unhohr.
niert) The revised basic principles are attached and marked Annexure A,

K3
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Basic principle 7 states that statutory limitations should not unduly restrict the ability of a
victim to pursue civil claims. This principle addresses the concern outlined by van Boven
in his 1993 report that the application of statutory limitations can present a practical
impediment to effective reparations.25

Basic principle 8 makes it clear that dependents or family members who have suffered

economic harm are also included.

Under basic principle 11 a victim is afforded a right 10 access justice and also to access
the factual information concerning the violations. It is submitted that, in the present
context, the application of principle 11, in concert with basic principle 26 (relating to
public access to information), should oblige the NSW Government to mandate access 1o

a1l NSW Government archives and records concerning wages, pensions and other monics

held in trust.

Principle 12(a) requires that States should make all available remedies known to potential
claimants through public and private mechanisms. Accor dingly, any reparation scheme
implemented as a result of the current consultation processes should be widely publici sed,

not only in the national media but also within remote indigenous communities in rural

NSW.

Under basic principle 12(c) States should “make available all appropriate diplomatic and
legal means to ensure that victims can exercise their rights to a remedy and reparation”.
The application of this principle should oblige the NSW Government to establish an
effective and accessible legislative mechanism for making claims for reparations which

extends to the heirs of claimants.

Basic principle 21 provides for several different forms of reparation, that States are
obliged to provide to the victims of human rights violations, including restitution,
compensation, rehabilitation and satisfaction and guarantecs of non-repetition.

Relevantly, basic principle 23(c) notes that compensation should be provided for any
economically assessable damage resulting from violations of international human rights
and humanitarian law, such as material damages and loss of earnings, including earning

potential,

Further, basic principle 25(b) notes that guarantees of non-repeti ition should include

“verification of the facts and full and public disclosure of the truth”. It is submitted that

United MNatiens document numb
.

er /TN 4/5ub .2/ 1993/8 page 49;\ Tag
Brtpowww . anhehr.eh/HuridocdaHurido c

i
oca.nsf?0e 1 bielefalf4 Thee fﬁéaib{)mm!"ﬁS‘?Q;)c:nducv.zmem.
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this supports the contention that the responsibility should be on the NSW Govemnment to

identify potential claims on the bagis of NSW Government records.

The Commission on Human Rights noted the revised principles on 18 January 2000. In
its resolution 2002/44, the Commission on Human Rights requested the High
Commissioner for Human Rights to hold consultative meetings for interested states and
NGOs with a view to finalising the basic principles. The outcome of these consultations
was reported in a report of the Rapporteur to the Human Rights Commission on 27
December 2002. The report recommended establishing a mechanism for finalizing the

principles and for taking into account the discussions held during the consultative
process,

Although the basic principles do not currently have the status of rules of international
law, and remain under consideration by the United Nations, this does not affect their
influence or appropriateness as international norms for guiding the development of an
appropriate statutory scheme in NSW for the Aboriginal Trust Fund Reparation Scheme.
The basic principles are a synthesis of existing standards from a variety of international
and domestic human rights sources, including several of the main human rights treaties to

which Australia is a party.

Drawing on both international human rights and humanitarian law, they assist in
consolidating and systematizing the corpus juris, and they provide guidance at national

and international levels.

Additionally, Australian courts have generally regarded customary international law as a
“source” or “influence” on the common law, rather than a part of it.”° Statutes are
generally read to be consistent with customary international law, where no express
fegislative intention is evinced.”’ Accordingly, the importance of intemational law as an
influence on domestic law is acknowledged in our legal framework. International norms
as to reparations, including making reparations available to heirs of deceased claimants,
are appropriate benchmarks for the panel to have regard to in developing the Aboriginal

Trust Fund Reparation Scheme,

26 : LT ot f : N
Mabo v Queensiand (1992) 107 ALR | at 42 (Brennan I, Mason CJ and McHugh J concurring. )

. Polites v Commamvealth {1945y TO CLR 60 at 77,

Freehills Sydney\004587104 Printed 14 August 2004 (9:55) page 15




4.6 Summary of principles to be derived from international norms:

» Inequality brought about by racial discrimination is often

compounded by lack of economic and financial resources

to pursue claims for compensation.

o Under international law, the violation of human rights due
to systemic discrimination on the basis of race, gives rise

to a right of reparation for the victim.

s Statutory limitations shoiiid 'ndt abduly festricf fhe ébiiity of "

a victim to pursue reparations in relation to civil claims.

« Compensation should be provided for any economically
assessable damage resulting from violations of .
international human rights_'and humanitarian law, such as

material damages and loss of earnings

» Reparations should be paid to heirs where the original

claimant is now deceased..

« Guarantees of non-repetition should include verification of

the facts and full and public disclosure of the truth.
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5 Conclusion
An accessible, streamlined legislative process is required in order to obviate the need for
the heirs of indigenous claimants to navigate the current complex, costly, unfamiliar and

intimidating legal processes involved in seeking justice.

The alternative avenue of legal redress in the courts is expensive, time consuming,
administratively complex and burdens both the indigenous community and the judicial

systemi.

The disadvantage suffered by direct claimants at the hand of the Aborigines Protection
Board and later Aborigines Welfare Board will be compounded and perpetuated through
subsequent generations if the heirs of deceased claimants are not eligible for payments

under any scheme implemented.
In relation to intergenerational disadvantage, it has been commented that:

“Injustice can cast a long shadow. It harms not only its immediate victims.
Descendants of these victims are likely to lack resources or opportunities that they
would have had if the injustice had not been done, or to have been adversely
affected in other ways by the suffering of their parents and grandparents, o1 by

- . . . . 2
other more indirect social ramifications of the Wrong."‘8
Further:

“What happened to their ancestors matters to people; recalling the injustices done

1o their family or community can cause distress, A history of injustices can be

2120

demoralising, destructive of esteem, or the cause of depression.

“A failure to compensate the heirs of claimants
would perpetuate a cycle of intergeneration'al

disadvantage.”

“Taking responsibility for the past: Reparation and Historical Injustice” by lznna Thompsen, MNovember
2002, Polity Press at page 104,

2 N \ [

Taking responsibility for the past: Reparation and Missorical Injustice™ by Janna Thompson, Nevember

2002, Polity Press at pege 106,
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ANNEXURE A

BASIC PRINCIPLES AND GUIDELINES ON THE RIGHT TO REPARATION FOR
VICTIMS OF GROSS VIOLATIONS OF HUMAN RIGHTS AND HUMANITARIAN

LAWY

I. OBLIGATION TO RESPECT, ENSURE RESPECT FOR AND ENFORCE

INTERNATIONAL HUMAN RIGHTS AND HUMANITARIAN LAW

1. Every State has the obligation to respect, ensure respect for and enforce international
human rights and humanitarian law norms that are, inter alia:

(a) Contained in treaties to which it is a State party;
(b)  Found in customary international law; or
{c) Incorporated in its domestic law.
2. To that end, if they have not already done so, States shall ensure that domestic law 1s

consistent with international legal obligations by:

(a} Incorporating norms of international human rights and humanitarian law into their
domestic law, or otherwise implementing them in their domestic legal system;

(b)  Adopting appropriate and effective judicial and administrative procedures and
other appropriate measures that provide fair, effective and prompt access to
justice;

{c} Making available adequate, effective and prompt reparation as defined below; and

{d) Ensuring, in the case that there is a difference between national and international
norms, that the norm that provides the greatest degree of protection is applied.

I1. SCOPE OF THE OBLIGATION

The obligation to respect, ensure respect for and enforce international human rights and
humanitarian law includes, inter alia, a State’s duty to:

Ll

(a)  Take appropriate legal and administrative measures to prevent violations;

(b)  Investigate violations and, where appropriate, take action against the violator in
accordance with domestic and international law;

Y

See Final report of the Special Rapporteur, Mr M ChienT Bassicunt E/CN 42000462 Annex, {available al
; e

hunsAwwwenhohrc heridooda Soordocn s Tteat et 2nd T hd S0 ap 3ROTS AR 0 a0e > 1 Opendngy
Iie
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Y.

() Provide victims with equal and effective access to justice irrespective of who may
be the ultimate hearer of responsibility for the violation;

(d)  Afford appropriate remedies to victims; and

(¢)  Provide for or facilitate reparation to victims.

HI. VIOLATIONS OF INTERNATIONAL HUMAN RIGHTS AND
HUMANITARIAN LAW THAT CONSTITUTE CRIMES UNDER

INTERNATIONAL LAW

Violations of international human rights and humanitarian law norms that constitute
crimes under international law carry the duty fo prosecute persons alleged to have
committed these violations, to punish perpetrators adjudged to have committed these
violations, and to cooperate with and assist States and appropriate international judicial
organs in the investigation and prosecution of these violations.

To that end, States shall incorporate within their domestic law appropriate provisions
providing for universal jurisdiction over crimes under international law and appropriate
legislation to facilitate extradition or surrender of offenders to other States and to
international judicial bodies and to provide judicial assistance and other forms of
cooperation in the pursuit of international justice, including assistance to and protection

of victims and witnesses.

IV. STATUTES OF LIMITATIONS

Siatutes of limitations shall not apply for prosecuting violations of international human
rights and humanitarian law norms that constitute crimes under international law,

Statutes of limitations for prosecuting other violations or pursuing civil claims should not
unduly restrict the ability of a victim to pursue a claim against the perpetrator, and should
not apply with respect to periods during which no effective remedies exist for vielations
of hurnan rights and international humanitarian law norms.

V. VICTIMS OF VIOLATIONS OF INTERNATIONAL HUMAN RIGHTS AND
HUMANITARIAN LAW

A person is “a vietim” where, as a result of acts or omissions that constitute a viotation of
international human rights or humanitarian law norms, that person, individuaily or
collectively, suffered harm, including physical or mental injury, emotional suffering,
cconomic loss, or impairment of that person’s fundamental legal rights. A “victim” may
also be a dependant or a member of the immediate family or household of the direct
vietim as well as a person who, in intervening to assist a victim or prevent the occurrence
of further violations, has suffered physical, mental, or econemic harm.

A person’s status as “a victim’” should not depend on any refationship that may exist oF
may have exisied between the vietim and the perpetrator, or whether the perpetrator of
the violation has been identified, apprehended, prosecuted, or convicted.

Freeniis Sydney\004687104
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V1. TREATMENT OF VICTIMS

10.  Victims should be treated by the State and, where applicable, by intergovernmental and
non-governmental organizations and private enterprises with compassion and respect for
their dignity and human rights, and appropriate measures should be taken to ensure their
safety and privacy as well as that of their families. The State should ensure thatits
domestic laws, as much as possible, provide that a victim who has suffered violence or
trauma should benefit from special consideration and care to avoid his or her
retraumatization in the course of legal and administrative procedures designed to provide

justice and reparation.

VII. VICTIMS® RIGHT TO A REMEDY

11, Remedies for violations of international human ri ghts and humanitarian law include the
victim’s right to:

(a) Access justice;
{b) Reparation for harm suffered; and

(¢) Access the factual information concerning the vielations.
VI VICTIMS® RIGHT TO ACCESS JUSTICE

12. A victim’s right of access to justice includes all available judicial, administrative, or other
public processes under existing domestic laws as well as under international law.
Obligations arising under international law to secure the individual or collective right to
access justice and fair and impartial proceedings should be made available under
domestic laws. To that end, States should:

(a) Make known, through public and private mechanisms, all available remedies for
violations of international human rights and humanitarian law;

(b)  Take measures to minimize the inconvenience to victims, protect their privacy as
appropriate and ensure their safety from intimidation and retaliation, as well as

that of their families and witnesses, before, during, and after judicial,
administrative, or other proceedings that affect the interests of VICHmS;

(c) Make available all appropriate diplomatic and legal means to ensure that victims
can excrcise their rights to a remedy and reparation for violations of international
human rights or humanitarian law.

13. In addition Lo individual access to justice, adequate provisions should also be made to
allow groups of victims to present collective claims for reparation and to receive
reparation collectively.

...,.
A

The right to an adeguate, effective and prompt remedy againsta violation of international
human rights or humanitarian law includes all available internationzi processes in which
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an individual may have legal standing and should be without prejudice to any other
domestic remedies.

IX. VICTIMS’ RIGHT TO REPARATION

15, Adequate, effective and prompt reparation shall be intended to promote justice by
redressing violations of international human rights or humanitarian law. Reparation
should be proportional to the gravity of the violations and the harm suffered.

16.  In accordance with its domestic laws and international legal obligations, a State shaill
provide reparation to victims for its acts or omissions constituting violations of
international human rights and humanitarian law norms.

17 In cases where the violation is not attributable to the State, the party responsible for the
violation should provide reparation to the victim or to the State if the State has already

provided reparation to the vietim.

18, In the event that the party responsible for the violation is unable or unwilling to meet
these obligations, the State should endeavour to provide reparation to victims who have
sustained bodily injury or impairment of physical or mental health as a result of these
violations and to the families, in particular dependants of persons who have died or
become physically or mentally incapacitated as a result of the violation. To that end,
States should endeavour to establish national funds for reparation to victims and seek
other sources of funds wherever necessary to supplement these.

16, A State shall enforce its domestic judgements for reparation against private individuals or
entitics responsible for the violations. States shall endeavour to enforce valid foreign
judgements for reparation against private individuals or entities responsible for the
violations.

20. In cases where the State or Government under whose authority the violation occurred is
no longer in existence, the State or Government successor in fitle should provide

reparation to the victims.

X. FORMS OF REPARATION

21 In accordance with their domestic law and international obligations, and taking account
of individual circumstances, States should provide victims of violations of international
human rights and humanitarian law the following forms of reparation: restitution,
compensation, rehabilitation, and satisfaction and guarantees of non-repetition.

22, Restitution should, whenever possible, restore the vietim to the original situation before

the vielations of international human rights or humanitarian law occurred. Restitution
udes: restoration of Hberty, legal rights, social status. family life and citizenship:

i

return t0 one's place of residence; and restoration of emnlcvment and return of property.
I ; Pioy Drey

L
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23, Compensation should be provided for any economically assessable damage resulting
from violations of international human rights and humanitarian faw, such as:

(a)  Physical or mental harm, including pain, suffering and emotional distress;
(%) Lost opportunities, inciuding education;

(¢} Material damages and loss of earnings, including loss of earning potential;
(d)  Harm to reputation or dignity; and

{e) Costs required for legal or expert assistance, medicines and medical services, and
psychological and social SCrVices.

24.  Rehabilitation should include medical and psychological care as well as legal and social
services.
25.  Satisfaction and guarantecs of non-repetition should inciude, where applicable, any or all

of the following:

(a) Cessation of continuing violations;

(b)  Verification of the facts and full and public disclosure of the truth to the
extent that such disclosure does not cause further unnecessary harm or
threaten the safety of the victim, witnesses, 0t others;

{c) The search for the bodies of those killed or disappeared and assistance in
the identification and reburial of the bodies in accordance with the cultural
practices of the families and communities;

(d)  An official declaration or a judicial decision restoring the dignity,
reputation and legal and social rights of the victim and of persons closely
connected with the victim;

(e) Apology, including public acknowledgement of the facts and acceptance
of responsibility;

(f Tudicial or administrative sanctions against persons responsible for the
violations;

(g) Commemorations and tributes to the victims;

(h) Inclusion of an accurate account of the violations that occurred in
international human rights and humanitarian law training and in
educational material at all levels;

(1) Preventing the recurrence of violations by such means as:
(1) Ensuring effective civilian control of military and security forces;
(i1} Restricting the jurisdiction of military tribunals only to specifically
military offences committed by members of the armed forces:
(i) Syengthening the independence of the judiciary;
(v} Protecting persons in the legal, medie and other related professions

and human rights defenders;

=
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(v) Conducting and strengthening, on a priority and continued basis,
human rights training to all sectors of society, in particular 0 military
and security forces and to law enforcement officials;

(vi) Promoting the observance of codes of conduct and ethical noms, in
particular ‘nternational standards, by public servants, including faw
enforcement, correctional, media, medical, psychological, social
service and military personnel, as well as the staff of economic

enterprises;

(vil) Creating mechanisms for monitoring conflict resolution and
preventive intervention.

X1. PUBLIC ACCESS TO INFORMATION

76.  States should develop means of informing the general public and in
particular victims of violations of international human rights and
humanitarian law of the rights and remedies contained within these
principles and guidelines and of all available legal, medical, psychological,
social, administrative and all other services to which victims may have a
right of access.

X1l NON-DISCRIMINATION AMONG VICTIMS

27.  The application and interpretation of these principles and guidelines must
he consistent with internationally recognized human rights law and be
without any adverse distinction founded on grounds such as race, colour,
gender, sexual orientation, age, language, religion, political or religious
belief, national, ethnic or gocial origin, wealth, birth, family or other status,
or disability.
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