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FOREWORD

Those responsible for organizing and administrating Canada’s military justice
system have strived, and must continue to strive, to offer a better system than
merely that which cannot be constitutionally denied.

This report arises out of the requirement that the Minister of National
Defence arrange for an independent review of the provisions and operation of Bill
C-25! every five years. Thankfully, unlike past reports, such as the Report of the
Special Advisory Group on Military justice and Military Police Investigation
Services in March of 1997 and the Report of the Commission of Inquiry in respect of
the Deployment of the Canadian Forces to Somalia of June 1997, this report has not
been precipitated by serious incidents leading to a perception of deficiencies within
Canada’s military justice system.

While not entirely without room for improvement, it is my conclusion that
the military justice system is generally working well. However, the grievance
process, also a subject of Bill C-25, unfortunately is not. The large number of
outstanding grievances - close to 800 at last count, some outstanding for ten or more
years - is unacceptable. As a result, 1 have made many recommendations to ensure
that grievances are dealt with much more quickly and in a fair and transparent
manner.

L A sound and fair military justice framework

While Bill C-25 dealt with a variety of issues, one of the main areas was the
reform of the military justice system. I am pleased to report that as a result of the
changes made by Bill C-25, Canada has developed a very sound and fair military
justice framework in which Canadians can have trust and confidence.

The changes to the military justice system made by Bill C-25 have not gone
unnoticed in other countries. In a recent letter addressed to me from Eugene Fidell,
the President of the National Military Institute for Justice in Washington, D.C,, he
wrote:

As you know, military justice practitioners and scholars in the
United States are taking an increasing interest in the developments
in other countries’ systems, and Canadian developments have been
at the top of the list. Canada has much to be proud of in this area.?

3 Bill C-25, An Act to amend the National Defence Act and fo make consequential amendments to other Acts, 1 Sess., 36t
Parl., 1998 {assented to 10 December 1998, 5.C, 1998, c. 35) (“Biil C-25").
2 A copy of Mr, Fidell's tetter is attached as Annex F.
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Notwithstanding my belief that Bill C-25 created a much more fair military

justice system, there remain areas that can be improved. I have, when considering
changes to our military justice system (this expression being used in its widest
sense), always kept in mind the need to have a systemn that will properly operate
under those special conditions that our men and women are placed in, often abroad,
under conditions from peacekeeping to peace-making, in what is often a hostile
environment, and indeed sometimes outright war. My major recommendations are
set out below.

Military Court

An independent military judiciary is the hallmark of a fair military justice
system,

Bill C-25 enhanced the independence of military judges by including
provisions outlining the appointment, terms and functions of military judges.

To further ensure judicial independence, I am recommending, the creation of a
permanent trial level military court, with judges appointed until retirement.

Military Police

Bill C-25 created the Military Police Complaints Commission, a very
important oversight body responsible for ensuring that complaints as to
military police conduct and interference with military police investigations
are dealt with fairly and impartially.

The predicated scale of the workload of the Military Police Complaints
Commission post-Somalia seems to have been significantly overestimated,
with only a small number of complaints being filed each year with the
Commission.

In order to ensure that taxpayer money is being used prudently, I recommend
that an internal audit be conducted to reconsider the financial and personnel
requirements of the Military Police Complaints Commission.

Code of Service Discipline

Maintaining discipline by the chain of command is essential to a competent
and reliable military organization.

The changes made by Bill C-25 created a more fair and impartial system and
introduced important safeguards to protect the rights of an accused.

(2)
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. 1 have recommended certain relatively minor changes that reflect the ongoing
need to balance the norms and values of the Canadian society with the
unique needs of the military for discipline, efficiency, and portability.

Independence of Key Actors

. Bill C-25 clarified the roles and responsibilities of the Judge Advocate General
and the Minister of National Defence. It also clearly separated the
investigative, prosecution and defence functions by creating the new
positions of Director of Defence Counsel Services and Director of Military
Prosecutions and eliminating most of the quasi-judicial roles of the Minister.

. To further ensure the independence of all of these actors, | recommend that
security of tenure for the Director of Defence Counsel Services be the same as
that for the Director of Military Prosecutions.

IL Unsatisfactory grievance process

Bill C-25 created an independent and impartial grievance board and a
streamlined grievance process. Although the grievance process that was created
seems to be sound, the way that it has operated is not. Grievances still caught in the
process after ten and even twelve years are not unheard of, and those of two or more
years at the level of the Chief of Defence Staff seem to be the norm. Further, many
grievors complained to me that they were not advised as to the reasons for delays or
where their grievances were at in the grievance process.

In order to fix the process, I recommend new measures to end the
unacceptable delays, reduce bureaucracy and increase transparency.

End Unacceptable delays

. The Chief of Defence Staff must be given the power to delegate to someone
under his command and control decision-making in respect of all grievances,
except those that may have significant implications for the Canadian Forces.

. A task force composed of senior members of the Canadian Forces should be
created with the sole responsibility of resolving the backlog of grievances at
the Chief of Defence Staff Level within a year of the tabling of this report in
Parliament by the Minister of National Defence. Resolution of these older
grievances should not affect the expedient review of more recent grievances.

. That, from now on, decisions respecting grievances be rendered within a time
limit of twelve months.

(3)
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. That additional resources be made available to the Canadian Forces
Grievance Authority and the Canadian Forces Grievance Board to enable
them to review grievances in a timely fashion.

Reduce bureaucracy

. In order to reduce the number of grievances that reach the Chief of Defence
Staff level, those charged with reviewing grievances at the initial level (i.e,
commanding officers) should be given the requisite training, authority and
resources to resolve grievances.

Increase Transparency

. To increase transparency, the Chief of Defence Staff should be required to
report annually on the Canadian Forces grievance process, including on the
timeliness of the review of grievances. This report should be made public.
Moreover, grievors should be entitied to find out the status of their
grievances without delay.

III. Conclusion

I have approached the task of writing this report from the perspective of the
women and men in the Canadian Forces. These soldiers who risk their lives for our
country deserve a military justice system that protects their rights in accordance
with our Charter, while maintaining the necessary discipline for achieving successful
missions. Further, they deserve a grievance process that addresses their grievances
in a fair, transparent and prompt manner. [ believe that my recommendations will
go far towards achieving these goals.

IV.  In Appreciation

I would be remiss if I did not express my appreciation for the assistance of
Stikeman Elliott LLP, a law firm with whom [ am associated. In particular, I would
like to thank Catherine McKenna, a lawyer at the firm, and Lynn Larson {both as
articling student and as an associate), who assisted directly in the preparation of this
report. [ would also like to thank Diane Morris, my assistant, Patrizia Martino, a
summer student, and David Brown, who assisted me on the administrative side.
My thanks also go out to Holly McCormick, Andrew Cunningham and Lyle Halcro
for their editing assistance.

While there are a large number of people who provided valuable assistance in
the preparation of this report, particular mention must be made of General R.R.
Henault, Chief of Defence Staff; Lieutenant-General G. Macdonald, Vice Chief of
Defence Staff; Major-General ].S5.T. Pitzul, judge Advocate General; Lieutenant-
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Colonel D. Couture; Lieutenant-Colonel M. Gibson, Director Military Justice Policy
Research; Lieutenant-Colonel P. Gleeson, Special Assistant to the Judge Advocate
General; Colonel P. Olson, Director Law Human Resources; Vice-Admiral G. Jarvis,
Special Assistant to the Chief of Defence Staff; Colonel A.F. Fenske, Director General
Canadian Forces Grievance Authority; Colonel Smith, Special Assistant to the
Assistant Deputy Minister, (Policy & Communications); Dr. D. Lenarcic, Policy
Officer - Directorate of Cabinet Liaison, Assistant Deputy Minister (Policy); the Chief
Military Judge Colonel K. Carter; Military Judge Lieutenant-Colonel M. Dutil;
Military Judge Commander J. Price (retired); Mr. P. Massé, previously Chairperson
of the Grievance Board; Ms. D. Laurin, Acting Chairperson of the Canadian Forces
Grievance Board; Ms. L. Cobetto, Chairperson of the Military Police Complaints
Commission; Colonel DD. Cooper, Provost Marshal; Mr. A. Marin, Canadian Forces
Ombudsman; Mr. E. Fidell, President of the National Institute of Military Justice,
Washington, D.C; Mr. D. McNairn, Chair of the Military Law Section of the
Canadian Bar Association; Dr. A. Nadeau, Doctor of Constitutional Law; Pierre
Allard, Director, Service Bureau, Dominion Common, The Royal Canadian Legion
and Major (retired) Bill Beswetherick, The Royal Canadian Legion.

I would also like to express my sincere thanks to the many other members of
the Canadian Forces and the general public who provided input in relation to the
substance of this report, including those that I had met with or who had contact with
Ms. McKenna or Ms. Larson, as well as those who took the time to outline their
views on Bill C-25 in a submission to me.
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I-INTRODUCTION

1. Overview of the Mandate

Pursuant to the authority of the Minister of National Defence (“Minister”}
under Section 4 of National Defence Act (“NDA”} and section 96 Bill C-25, the
Minister issued a Ministerial Direction on March 27, 2003, appointing me as the Bill
(C-25 five-year independent review authority (hereinafter “Independent Review
Authority”), reporting directly to him.

Before discussing the terms of this mandate, I should emphasise that while [
have attempted to limit the use of abbreviations, an index to abbreviations may be
found at Annex A at the end of this report. Further, | note that the statistics and
other data that | refer to in my report are current as of the date of the writing of this
report or as may be otherwise indicated.

The terms of this mandate are as follows:

'The mandate of the Independent Review Authority is to
conduct the first independent review of the provisions
and operation of Bill C-25 as required under section 96 of
Statutes of Canada 1998 c. 35.

The review of provisions in the National Defence Act that
were not amended by Bill C-25 is not within the mandate
of the Independent Review Authority.

The Independent Review Authority is authorized:

a. to sit at such time and at such place in Canada as it
may from time to time decide;

b. to adopt such procedures and methods as it
considers expedient for the proper discharge of its
mandate;

c. to have, subject to law, complete access to:

(i) the employees of the Department of
National Defence,

(ify the officers and non-commissioned
members of the Canadian Forces,
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(i) the members and staff of the Canadian
Forces Grievance Board,

(iv) the members and staff of the Military Police
Complaints Commission, and

(v) the Ombudsman for the Department of
National Defence and the Canadian Forces
and staff,

and to any information relevant to their review;
and

d. to be provided with or to engage the services of
such staff and other advisors as it considers
necessary to aid and assist in the review, at such
rates of remuneration as may be approved by the
Treasury Board.?

It should be emphasized at the outset that this is not a review similar in
nature to that of the Special Advisory Group on Military Justice and Military Police
Investigation Services in March of 1997, chaired by the late Right Honourable Brian
Dickson (“First Dickson Report”). That review was essentially an overview of the
entire military justice system. My mandate is quite different in that it is restricted to
a review of the provisions and operation of Bill C-25. A more detailed discussion of
my mandate may be found in the following chapter.

2. Bill C-25

Bill C-25 implemented most of the recommendations made by the First
Dickson Report as well as some of the recommendations contained in the following
reports:

. the Report to the Prime Minister on the Leadership and Management of the
Canadian Forces by the Minister of National Defence, March 1997;

. the Commission of Inquiry into the Deployment of Canadian Forces to
Somalia, Dishonoured Legacy: The Lessons of the Somalin Affair, June 1997
("Somalia Report”); and

# A copy of the Ministetial Direction may be found at Annex B.
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. Special Advisory Group on Military Justice and Military Police Investigation
Services, Report on the Quasi-Judicial Role of the Minister of National
Defence, June 1997 (“Second Dickson Report”).

The major changes made by Bill C-25 include:

o clarification of the roles and responsibilities of the principal actors in
the military justice system, including the Minister and the Judge
Advocate General (“JAG”), and the establishment of clear standards of
institutional separation between the investigative, prosecutorial,
defence and judicial functions;

o establishment of a Director of Military Prosecutions (“DMP”) who
prefers all charges to be tried by court martial and has conduct of all
prosecutions at court martial and a Director of Defence Counsel
Services (“DDCS”) who provides, supervises and directs the provision
of legal services to people liable to be charged, dealt with and tried
under the Code of Service Discipline contained in Part I1 of the NDA
(“Code of Service Discipline”);

o establishment of a Canadian Forces Grievance Board (“Grievance
Board”) to make findings and provide recommendations to the Chief
of the Defence Staff (“CDS”} on grievances by members of the
Canadian Forces;

o establishment of a Military Police Complaints Commission {("MPCC")
to investigate complaints with respect to military police conduct and
interference with military police investigations; and

o requirement that the Minister arrange for an independent review of
the provisions and operation of Bill C-25 every five years.

3. The Process

The Minjster directed that I be given complete access to the employees of the
Department of National Defence, officers and non-commissioned members of the
Canadian Forces (“CF members”) of all ranks, members and staff of the Canadian
Forces Grievance Board (“Grievance Board”), the MPCC, and the Canadian Forces
Ombudsman ("Ombudsman”), as well as to any information relevant to this review.
This direction has been scrupulously complied with; indeed [ must say that my staff
and [ have received the utmost co-operation on the part of all.

My staff and 1 had contact on more than one occasion with the JAG, the DMP,
the DDCS, the Ombudsman, the Chair of the MPCC, the Chatr and Vice-Chair of the
Crievance Board, the CDS and the Vice-Chief of Defence Staff, the Canadian Forces
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Provost Marshal (“Provost Marshal”), the Director General of the Canadian Forces
Grievance Authority (“CFGA”"}, and the Canadian Forces Military Judges, among
others. We also had contact with representatives of The Royal Canadian Legion, the
Chair of the National Military Law Section of the Canadian Bar Association ("CBA")
and other people with expertise in matters falling under Bill C-25. These meetings
usually took place at the boardroom of the Ottawa Stikeman Elliott LLP oftice, by
telephone, or at the National Defence Headquarters (“NDHQ").

In order that CF members, veterans and others interested in the military
justice system and other matters pertaining to Bill C-25, be made aware of my
review, I issued a call for comments which was published in the Canadian Forces
newspaper, The Maple Leaf (and, where possible, in Canadian Forces base
newspapers) outlining the scope of my review and welcoming confidential
submissions (see Annex C). At my request, the CDS also issued a Canadian Forces
General Message (CANFORGEN) containing the call for submissions. My call for
submissions was also posted on the Canadian Forces internal and external websites.
As a result of these efforts, I received 121 submissions dealing with matters
including the grievance process, the military police, summary trials and courts
martial. A breakdown of the subject matter of these submissions may be found at
Annex D.

In order to ensure that I met with CF members outside of NDHQ, my staff
and [ also visited several bases across Canada where we met with a variety of
people, including the base commander, the commanding officers of units, delegated
officers, officers authorized to lay charges, officers who had acted as assisting
officers, and the military police (i.e.,, members of the National Investigation Service
(“NIS”) and base police) (see Annex E). Generally speaking, at the bases we had
roundtables with members involved in the military justice system in the mornings,
and had confidential meetings with people who requested to meet with me in the
afternoon.

I also received submissions from interested parties, including from the CBA,
the JAG Internal Review Team on the operation of the military justice provisions of
Bill C-25 (“JAG Internal Review Team”), the Grievance Board, the MPCC, the
Ombudsman, The Royal Canadian Legion, and the CDS.

While I have referred to many of these submissions, I have not attached them
to this report? As required by my mandate, I have deposited these submissions
with the Minister.

4 An exception was the CDS Submission on Pay and Allowances which is attached as Annex H.
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4. Approach

My approach to addressing possible problems arising from the provisions or
operation of Bill C-25 was one to share my concerns with the relevant persons,
affording them an opportunity to institute corrective measures or explain to me why
my concerns were unjustified. In proceeding in this way it is my sincere hope that
when my report is tabled in the House of Commons, most of the problem areas that
I have identified will have been addressed and thus many of my recommendations
will be moot. This approach has already proved to be useful. It often resulted,
when appropriate and possible, in immediate administrative action. Indeed, it
demonstrated that reform need not be confrontational, nor reports sensational.
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I - MANDATE

My mandate, as outlined in the Ministerial Direction from the Minister, is
clearly limited to a review of Bill C-25. However, much confusion still exists as to
the meaning of section 96 of Bill C-25, now contained in the “Related Provisions”
section of the NDA. Questions arise as to whether this section implements the
original intent of the recommendation for a review set out in the Second Dickson

Report and whether Parliament wanted and enacted a requirement for a review of
the entire NDA.

Section 96 of Bill C-25 states:

(1) The Minister shall cause an independent review of the provisions
and operation of this Act to be undertaken from time to time.

(2) The Minister shall cause the report on a review conducted under
subsection (1) to be laid before each House of Parliament within five
years after the day on which this Act is assented to, and within every
five year period following the tabling of a report under this subsection.

The confusion that arises from this section surrounds whether the review of
the provisions and operation of “this Act” refers only to those changes made to the
NDA by Bill C-25 or to a review of the entire NDA.

1. Recommendation in the Second Dickson Report

Recommendation 17(b) of the Second Dickson Report was the basis for
section 96 of Bill C-25. This recommendation reads as follows:

We recommend that an independent review of the
legislation that governs the Department of National
Defence and the Canadian Forces be undertaken every
five years following the enactment of the legislative
changes required to implement the recommendations

contained in this report and in our 1997 report (emphasis
added).

It is apparent that even at the drafting stage much confusion existed around
how to draft a provision that captured the intent of the recommendation put
forward by the Second Dickson Report.

Some people were of the opinion that the recommendation in the Second
Dickson Report intended to limit the future review to the changes to the NDA made
by Bill C-25. This would explain why the recommendation in the Second Dickson
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Report did not end with the words, “every five years” but instead went on to refer to
a review following the enactment of the changes based on the recommendations
contained in the Second Dickson Report. When Bill C-25 was examined in the
Hearings of the Standing Senate Committee on Legal and Constitutional Affairs,
Senator Bryden stated:

They are making a recommendation that affects a broad
area in defence and one that, in this act, deals with the
judicial system in the Department of National Defence.
They are saying that we should be ensuring that there is
an independent review every five years regarding as
what we are considering here and what we are enacting,
and no more.®

Other Senators took the position during the debate that the Second Dickson
Report was recommending a broader review encompassing the entire NDA. In the
Senate Committee Hearings, Senator Lorna Milne, the Chairperson of the Standing
Senate Committee on Legal and Constitutional Affairs stated in a discussion with
Colonel Fenske,5 that “Chief Dickson’s recommendation was that an independent
review of the legislation that governs the Department of National Defence and the
Canadian Forces be undertaken every five years following enactment, but it did not
say to whom that review should be given.” Colonel Fenske replied: “That is correct,
or how it should be given.””

To some, it seemed clear that limiting a review to the changes made to the
NDA made by Bill C-25 was nonsensical, as amendments made to the NDA after Bill
C-25 would not be the subject of the review. Mr. David Gates, Research Officer of
the Library of Parliament told the Senate Committee:

After Royal Assent, when the phrase “this Act” is used in clause 96,
it would refer to this act as amended by Bill C-25. In other words, it
would be the current provisions of the National Defence Act as
changed by Bill C-25. If you broadened that by saying the National
Defence Act as amended by this Act alone, you could freeze the
provisions that are being reviewed to just the ones from Bill C-25.
Amendments made after this bill assented to might not be caught
by the review.®

5 Proceedings of the Standing Senate Committee on Tegal and Constitutional Affairs, Senate Committee
Hearings {18 November 1998} at 8.

& Then Deputy Advecate General, Advisory and Legislation, National Defence Act Amendment Team.

7 Proceedings of the Standing Senate Committee on Legal and Constitutional Affairs, Senate Committee
Hearings {5 November 1998} at 8.

8 Proceedings of the Standing Senate Committee on Legal and Constitutional Affairs, Senate Committee

The First Independent Review by the Right Honourable Antonio Lamer P.C., C.C, C.D.



2. Section 96

After much discussion, Bill C-25 was adopted with section 96 which required

“an independent review of the provisions and operation of this Act to be undertaken
from time to time.”?

In order o understand the meaning in law of the words “this Act” in Section
96 of Bill C-25, one must turn to section 42(3) of the federal Interpretation Act!® which
states that

An amending enactment, as far as consistent with the tenor thereof, shall be
construed as part of the enactment it amends.

Therefore, based on this principle, a review of “this Act” should be interpreted to
mean a review of the NDA. This explains why references to ‘this Act’ in the text of
an amendment are taken to refer to the amended and not the amending Act.”1?

While it is pure conjecture at this point to assess what was intended by
recommendation 17(b) of the Second Dickson Report, I will make a few comments,
First, I agree with the argument that limiting a review to the changes made to the
NDA by Bill C-25 defies logic, particularly as Bill C-25 becomes more and more
dated. Currently, there are a number of bills before Parliament that would make
changes to the NDA. For example, Bill C-42: The Public Safety Act, currently being
debated, would establish a reserve military judges panel. Reviewing the NDA
while ignoring new changes to the military justice system is of dubious use. More
recently, certain changes and adjustments have been made to the military justice
system and the grievance process in relation to matters relating to Bill C-25 and the
related Queen’s Regulations and Orders ("QR&QO”), both in the lead up to my review
and as a result of certain suggestions that I have made to improve the system (e.g.,
in relation to the grievance process). Further, [ would imagine that as a result of my
recommendations, additional changes will be made to the NDA. Quite clearly, a
future review limited to Bill C-25 amendments would be untenable.

My second comment is that I assume that in making its recomunendations, the
Second Dickson Report was staying within its mandate, a mandate which did not
cover a review of the whole NDA. Therefore, I find it a reasonable assumption that

Hearings (18 November 1998) at 9.

9 Notably, while the changes made by Bill C-25 are directly embodied in the main part of NDA, section 96 of Bill
C-25 is not. Instead, it may be found in the section of the NDA entitied "Related Provisions” in reference to
section 96 of Bill C-25.

18 Interpretation Act, RS.C. 1985, ¢ 1-21.

W R. Sullivan, Sullivan and Driedger on the Construction of Statutes {Toronto: Butterworths, 2002) at 540-541 states
that section 42(3) of the Interpretation Act means that: “the text of the amendment is integrated into the text of the

amended legisiation and, except for its commencement date, the new provision is treated as if it had always been
there.”
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the intention of recommendation 17(b) of the Second Dickson Report was that future
reviews would cover those matters that were the subject of the First and Second
Dickson Reports, namely, the military justice system (broadly speaking). Such a
review might also include a review of the Office of the Ombudsman as this was also
a subject that was addressed in the First Dickson Report. I note that the
Ombudsman has made representations to me that the Office of the Ombudsman
should be part of my review. However, as the Office of the Ombudsman was not
created by Bill C-25, it is clearly not part of my review. Further, it is outside of the
scope of my mandate to comment on whether the Ombudsman should be part of a
future review or not.

Some have suggested that a review of the entire NDA should be undertaken
every five years. This is the position put forward in the Submission of the National
Military Law Section of the CBA (“CBA Submission”):

Amending the NDA to include a provision similar to section 96 of Bill C-25
would be a tremendous engine for the review, reform and renewal of military
law in Canada. At least once every five years, attention would be focused on
the provistons and operation of Canadian military law and, perhaps more
importantly, on where changes and improvements might be required.

Notwithstanding the position of the CBA, it is my view that a review should
be more limited in scope but include the military justice system and the grievance
process. In keeping with what I believe to be the spirit of recommendation 17(b) in
the Second Dickson Report, and in order to ensure a productive review, the NDA
should be amended to clearly state that a review of the military justice system and
the grievance process should be carried out every five years. As Major-General
Pitzul states in his communiqué to the JAG Annual Report, “reform of the military
justice system is not a one-time event but rather an ongoing process.”12

The requirement for a review of the military justice system every five years
should be contained in the NDA, and not in the “related provisions” section of the
NDA which only adds to the uncertainty regarding the nature of the review.

12 See the Annual Report of the Judge Advocate General to the Minister of National Defence on the
administration of military justice in the Canadian Forces (A review from 1 April 2002 to 31 March 2603) ("JAG
Annual Report”). In note also that Eugenc Fidell, President of the National Institute for Military Justice in the
United States, stated in his letter to me (attached as Annex F):
From this perspective, having a regular program of outside review of the operation of the Canadian
system is highly significant, and something that other countries - including my own - would do well to
emulate. Iam aware that the scope of your review has been a subject of discussion - ie,, should it be
confined to just Bill C-25 matters, or should it extend to overall administration of justice in the Canadian
Forces? [ would hope that the terms of reference for any periodic review would be broad, rather than
NArrow.
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(1) I recommend that the requirement that there be an
independent review by the Minister of National
Defence be amended to specifically require a review of
the military justice system and the Canadian Forces
grievance process. This requirement for a review
should be entrenched in the National Defence Act.

3 My Mandate

Notwithstanding the above discussion, my mandate does not include a
review of changes to the NDA beyond those implemented by Bill C-25. [ have
limited my review to the changes introduced by Bill C-25, even though others have
provided submissions to me on matters that fall outside my mandate. However,
since Bill C-25 is like the helm of a ship in that it only operates through its motors
and its motors are to be found in the QR&O and other instruments, 1 have therefore
determined that while I am limited to Bill C-25, I inevitably cannot report in any
significant way unless I look at the consequential changes that were made to the
QR&Q.  Furthermore, in cases where Bill C-25 has had a ripple effect on other
provistons of the NDA which were not specifically mentioned in Bill C-25, I have
considered these provisions to also fall within the scope of my review.

The First Independent Review by the Right Honourable Antonio Lamer P.C., C.C, CD.
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III - ROLES OF THE MINISTER, THE JUDGE ADVOCATE
GENERAL, DIRECTOR OF MILITARY PROSECUTIONS, AND
DIRECTOR OF DEFENCE COUNSEL SERVICES

One of the overriding goals of Bill C-25 was to clarify the roles,
responsibilities and duties of the key actors in the military justice system. This
clarification included the introduction of new positions within the military justice
system in order to enhance the independence of the judiciary, prosecution and
defence from the chain of command. This section of my report will deal with
changes made to the role of the Minister, the JAG, the DMP and the DDCS. Military
judges and the Court Martial Administrator will be dealt with in the following
chapter.

1. Minister of National Defence

Bill C-25 put into place many of the suggestions made by the Second Dickson
Report to remove the Minister from the routine administration of the Code of Service
Discipline. Some of the changes made by Bill C-25 include the elimination or transfer
of the discretionary oversight duties of the Minister in the following areas:

] Petitions to the Minister for release from pre-trial custody have been
abolished, and the duty transferred to military judges;

. The Minister no longer appoints superior commanders for summary trial
purposes. This power has been transferred to the CDS;

. The power to appoint military judges has been transferred from the Minister
to the Governor in Council;

. The Minister no longer has the power to order courts martial or to designate
other persons who would have this power. This power has been transferred
to the Court Martial Administrator;

. The requirement that the Minister approve certain sentences has been
removed, as has the power to suspend punishments of imprisonment or
detention or to appoint other officials to do so;

. The authority to review or alter convictions in the case of a summary trial has
been transferred to the CDS and the authority to order a new trial because of
irregularities has been abolished. The discretion to dispense with any retrial
ordered by the Court Martial Appeal Court or the Supreme Court of Canada
has been repealed; and

The First Independent Review by the Right Honourable Antonio Lamer P.C., C.C, C.I2.
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. The final authority in the grievance system has been transferred to the CDS.

1 am of the view that the changes transferring or eliminating many of the
quasi-judicial duties of the Minister have been positive ones, and have effectively
achieved their goal.

2, Judge Advocate General (JAG)

Since 1911, the JAG has acted as legal advisor to the Governor General, the
Minister, the Department of National Defence and the Canadian Forces. However,
until Bill C-25 came into force there was uncertainty as to the qualifications, duties
and responsibilities of the JAG. In addition to the duty to give specialized legal
advice, the amendments put in place by Bill C-25 charge the JAG with the
superintendence of the administration of military justice in the Canadian Forces.
Specifically, the JAG must regularly review and report on the administration of
military justice and is responsible for the preparation of an annual report on military
justice to be given to the Minister who will ensure that the report is tabled in
Parliament.

The role of JAG is found at s. 9.2(1} of the NDA, which reads as follows:

The judge Advocate General has the superintendence of
the administration of military justice in the Canadian
Forces.

The intention of this statement was to recognize and continue the exercise of
responsibilities stmilar to those of the Attorney-General as historically performed by
the JAG under English common law.13

3. Director of Military Prosecutions

Bill C-25 created the DMP in order to establish prosecutorial independence.
Historically, the military prosecutor was the direct agent of the senior military
authority who convened courts martial and had no independent authority to amend
charges or decide whether or not to proceed to trial. The primary functions of the
DMP as set forth in the NDA are the preferral of all charges to be tried by court
martial and the conduct of all prosecutions at courts martial.'* Because the DMP is
outside of the chain of command, conflicts of interest in the convening of courts
martial are avoided. The DMP is given the express authority to withdraw a charge
that has been preferred, an authority not previously enjoyed by the prosecution.

3 1t should be stressed that the Office of the Chief Military Judge is independent of the JAG.
14 While this chapter of my report deals with independence and key acters in the military justice system, the
chapter on Courts also makes suggestions pertaining to the role of the DMP.

The First Independent Review by the Right Honourable Antonio Lamer P.C., C.C., CD.
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The DMP will also act as counsel for the Minister in respect of appeals before the
Court Martial Appeal Court if he has been so instructed. The DMP holds office
upon appointment by the Minister for a period not to exceed four years, and may
only be removed from office by the Minister for cause on the recommendation of an
Inquiry Committee established under regulations made by the Governor in
Council. 15

Prosecutorial Independence

In order to provide greater assurance that prosecution decisions would be
made free from external influences and to reduce the potential for conflict of
interest, Bill C-25 enhanced the separation between the prosecution function and the
chain of command. These changes were made pursuant to comments by the
Supreme Court in R v. Généreux'which highlighted the lack of institutional
independence that existed in the court martial process at the time:

It is not acceptable, in my opinion, that the convening
authority, i.e, the executive, who is responsible for
appointing the prosecutor, also have the authority to
appoint members of the court martial, who serve as the
triers of fact. At a minimum, I consider that where the
same representative of the executive, the “convening
authority,” appoints both the prosecutor and the triers of
fact, the requirements of s. 11(d) will not be met.??

As I explain in the chapter of my report dealing with military judges, the
essential conditions of independence are security of tenure, financial security and
institutional independence. Bill C-25 went a long way to increase the independence
of the DMP, and the changes must be commended. However, as time has passed
and the role has become more established, 1 have identified some room for
improvement in terms of the financial security and institutional independence
currently enjoyed by the DMP which, if implemented, would further the goals of
prosecutorial independence.

Financial Security

Bill C-25 was intended to create the necessary legislative buffers around the
DMP to ensure that the proper exercise of prosecutorial discretion is not
inadvertently interfered with by the military chain of command. In the third report
of the JAG Internal Review Team, the issue of financial security for the positions of

15 See section 163.1(2) of the NDA.
16 R, v Géndreux, [1992] 1 8.C.R. 259 [Générenx].
17 Thid. at 309,
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the DMP (and the DDCS) was raised. The report points out that Bill C-25 does not
expressly provide for the compensation of either position in the NDA or the QR&O.
As I reiterate in the section of my report pertaining to military judges, leaving the
door open to changes in financial security has the potential to undermine the
perception of independence, if not independence itself, granted by Bill C-25. For
example, an accused might be left with the impression that the decision whether or
not to prefer a charge would be influenced in some way by its effect on how the
DMP will be compensated, given that the method of compensation of the DMP is
currently not clearly defined. 1 therefore agree with the suggestion made by the JAG
Internal Review Team that the compensation to be granted to the DMP should be
prescribed by regulation.

(2) I recommend that the National Defence Act be
amended to require that the salary of the Director of
Military Prosecutions be prescribed by regulation, and
that the method of determining remuneration be clearly
specified.

Institutional Independence

Pursuant to the amendments made by Bill C-25, the JAG has the authority to
issue both general and case-specific instructions to the DMP. In my opinion, this
power is in keeping with the role of the JAG as superintendent of the administration
of the military justice system and does not adversely affect prosecutorial
independence. Indeed, part of the superintendence function of the JAG must be to
recognize the legitimate concerns of the chain of command in the disciplinary
process, Independence is protected by transparency and accountability
requirements for JAG. The JAG must inform the Minister of any instructions or
guidelines given to the DMP, and the DMP must ensure that such instructions are
available to the public. In this way, the DMP has safeguards in place that
adequately balance the requirements for prosecutorial independence and
superintendence in the military justice system.

4, Director of Defence Counsel Services

Bill C-25 also created the position of the DDCS. Previously, the defence
function was performed by the legal officers of the Office of the JAG. The primary
function of the DDCS is to provide, supervise and direct the provision of legal
services to persons who are liable to be charged, dealt with and tried under the Code
of Service Discipline. The creation of the DDCS was a great step forward in affording
members of the Canadian Forces the protection of legal advice and representation
that is intended to be independent of the chain of command. While the
establishment of the DDCS does indeed go a long way toward ensuring the
independence of defence counsel, it must be noted that the hallmarks of
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independence, security of tenure and financial security could benefit from even

greater protection.

Security of Tenure

For example, there is a discrepancy in the security of tenure accorded the

DMP and that accorded the DDCS.

The security of tenure provisions are

reproduced below for the sake of convenience:

Director of Defence Counsel Services

Director of Military Prosecutions

249.18 (1) The Minister may appoint an officer
who is a barrister or advocate with at least ten
years standing at the bar of a province to be the
Director of Defence Counsel Services.

165.1 (1) The Minister may appoint an officer
who is a barrister or advocate with at least ten
years standing at the bar of a province tc be the
Director of Military Prosecutions.

(2) The Director of Defence Counsel Services
holds office during good behaviour for a term not
exceeding four years.

(2) The Director of Military Prosecutions holds
office during geod behaviour for a term not
exceeding four years. The Minister may remove
the Director of Military Prosecutions from office
for cause on the recommendation of an Inquiry
Committee established under requlations made
by the Governor in Council.

(2.1) The Inquiry Committee is deemed to have
the powers of a court martial.

(3) The Director of Defence Counsel Services is
gligible to be re-appcinted on the expiration of a
first or subsequent term of office.

(3) The Director of Military Prosecutions is
eligible to be re-appointed on the expiry of a first
or subsequent term of office.

As can be seen, the DDCS does not have the security of an Inquiry Committee
in relation to removal, nor does the NDA require the Minister to have cause to
remove the DDCS. This asymmetry invites scrutiny, for to my knowledge there is
no reason for the difference. As stated in the Second JAG Report:

Military defence counsel must defend their clients
against the prosecutorial powers of the State in
circumstances where their clients, the clients’ actions and
the defence counsel’s arguments may be highly
unpopular with senior members of the Canadian Forces.
It is important to avoid any unnecessary or unintentional

The First Independent Review by the Right Honourable Antonic Lamer P.C., C.C,, C.D.
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derogation from the actual and perceived independence
of DDCS counsel.

1 agree entirely with these concerns and that the security of tenure accorded
to the DDCS should equal that granted to the DMPS in order to avoid any
misperceptions.

(3) I recommend that the National Defence Act be
amended to provide the Director of Defence Counsel
Services with security of tenure equivalent to that
granted the Director of Military Prosecutions, as set out
in section 165.1 of the National Defence Act.

Financial Security

As noted above, my comments pertaining to the financial security of the
DMP, the compensation awarded to both the DMP and the DDCS is not expressly
set out in the amendments made by Bill C-25. I agree with the JAG Internal Review
Team that, in light of the fact that the other key institutional safeguards aimed at
protecting the integrity of the DMP and the DDCS are found in the NDA & QR&0, it
would be appropriate to include provisions relating to compensation in the
regulations.

(4) I recommend that the National Defence Act be
amended to require that the salary of the Director of
Defence Counsel Services be prescribed by regulation,
and that the method of determining remuneration be
clearly specified.

The First Independent Review by the Right Honourable Antonio Lamer P.C, C.C, C.D.



=17 -

IV - MILITARY JUDGES AND COURT MARTIAL
ADMINISTRATOR

1. Military Judges

Prior to the amendments made by Bill C-25, military trial judges officiated at
Disciplinary Courts Martial and General Courts Martial. Special General Courts
Martial were presided over by a judge alone, although this was not necessarily a
military judge. Standing Courts Martial were presided over by an officer appointed
by the Minister for either a fixed or renewable term.!8

The reforms put in place by Bill C-25 were intended to recognize the unique
history and tradition of the Canadian military justice system, and at the same time
facilitate judicial independence. As will be seen, this has proven to be a difficult
goal to achieve within the administrative framework of the Canadian Forces. While
I make the majority of my comments pertaining to the roles and responsibilities of
military judges in this section, please be aware that some issues will be dealt with in
other sections of my Report.1?

Some of the changes made by Bill C-25 to the role of military judges include:

. the transfer of power to appoint military judges from the Minister to the
Governor in Council;

. the requirement that military judges have at least 10 years’ standing at the bar
of a province as a prerequisite for appointment;

. the creation of a Chief Military Judge designation; the stipulation of a five
year term during good behaviour subject to removal by the Governor in

Council for cause on the recommendation of an Inquiry Committee as
established under the QR&O;

. the criteria governing re-appointment; clarification that a military judge
ceases to hold office upon reaching the retirement age set out in the QR&O;

. remuneration as prescribed by the Treasury Board in the QR&O and not
based on performance or rank; and

. the possibility that judges be appointed as a board of inquiry.

18 The officer was required to be a lawyer with at least three years’ experience.
1% See, for example, the section on the Code of Service Discipline dealing with the review of bail conditions.
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The effect of Bill C-25 also brought the military justice system closer to its
parallel civilian justice system by requiring military judges to preside at all courts
martial, and to determine and impose any resulting sentence (in the previous system
the President of the panel fulfilled these duties).

The First and Second Dickson Reports and the Somalia Report all addressed
the fundamental importance of independence of the judiciary.?® As the Supreme
Court of Canada stated in Reference re: Remuneration of Provincial Court Judges,?t the
starting point for a discussion of judicial independence as guaranteed by section
11(d) of the Charter??2 is R. v. Valente.?® Valente sets out the essential conditions of
judicial independence (both individually and institutionally or collectively). security
of tenure, financial security and institutional independence. In Généreux, the Court
explained that the conditions of judicial independence need not be applied with a
uniform institutional standard to military tribunals - some flexibility must be
granted in the application. Despite this flexibility, the threshold that must be met
remains whether the military tribunal, from the objective standpoint of a reasonable
and informed person, will be perceived as enjoying the essential conditions of
judicial independence. It must also be remembered that while the content of judicial
independence is to be determined with reference to our constitutional tradition and
is framed as being independence from the “government”, the concept of
government refers not only to the executive or legislative branches but also to any
person or body which can exert pressure on the judiciary through authority under
the state. This includes any person within the judiciary who has been granted
authority, however limited, over other judges.?*

The establishment of a military judiciary has created unforeseen problems,
one of which (and not the least problematic) is the fact that military judges are
“judges” when sworn in to judge, but are stuck in a sort of temporal no man’s land
between each courts martial because they do not belong to a permanent court, nor
are they considered to be members of their respective provincial bar associations.
The fact that military judges are not members of a court intimately impacts on many
aspects of their status. For example, this fact affects such matters as: tenure; Rules of
Practice; the relationship between the military judges and the Chief Milita