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Part 1
Executive Summary

This document has been prepared by the Australian Plaintiff Lawyers Association (APLA) for the Economics References Committee Inquiry into the impact of public liability and professional indemnity insurance cost increases.  It addresses the background to the recent insurance premium rises, the causes thereof, and examines possible solutions.  

This paper demonstrates that the premium rises are an insurance-based problem requiring insurance-based solutions.

Many of the current problems reflect past inadequacies rather than current problems.

Further this submission argues that solutions targeted at restricting the rights of people who are negligently injured are inappropriate and will have little if any impact on the cost of insurance premiums.

This submission addresses the following Terms of Reference:

(a) the impact of public liability insurance for small business and community and sporting organisations; and

(b) the impact of professional indemnity insurance, including Directors and Officers Insurance, for small business;

(d) reasons for the increase in premiums for such insurance; and 

(e) schemes, arrangements or reforms that can reduce the cost of such insurance and/or better calculate and pool risk.

Part 2
Background to the Current Issue

Public liability insurance premiums have increased substantially in the last six to nine months.  While the average increase has been around 28%, there have been reports of premiums increasing over 100%.  In particular, sporting organisations and clubs, not-for-profit and community organisations, and small businesses that specialise in high risk sporting activities, claim to have been adversely affected by significant premium increases.  

Medical indemnity premiums have also risen dramatically.

The impact of the increased premiums has seen some operations close down, while others have been forced to absorb the increased costs causing them considerable financial hardship.  While insurance for many of the organisations and businesses operating in these sectors has been largely unaffordable, some have found it impossible to secure insurance cover at any price.

This poses a real threat to community activities and community spirit.  

Insurance is a necessary product in our society.  It provides security for the insured as well as those who suffer injury.  Insurance is widely accepted as a necessary business expense and provides peace of mind.  It could therefore be argued that, as is the case with banks, insurers have a social responsibility to provide affordable insurance cover to the community.

The cost and availability of insurance causes a problem because of statutory requirements for adequate cover in many cases, as well as the security that if an injury occurs, fair and just compensation can be paid to the injured person.

Recent history has proved extraordinary.  Global events have had a significant impact on domestic issues.  Locally, insurers have failed in the open market.  While other countries have faced similar problems with sharp increases in premiums in the past,
 the current situation in Australia is nonetheless complex and requires practical local solutions for a global problem.

It is often suggested (and indeed has been for some years) that increasing medical litigation and indemnity premiums provides a threat to medical practice. However studies such as that by Kerren Clerk reported as recently as February 2002 in the Journal of Law & Medicine fail to find evidence supportive of such assertions.

Part 3
Causes of Increasing Insurance             



Premiums
There has been some disagreement in this debate as to the real causes of the current premium rises in public liability and medical indemnity insurance.  However, it is generally agreed that the causes are complex, and that they are multi-factorial.

APLA submits that identification of the drivers behind the premium increases is crucial before solutions can be implemented.  Solutions must be targeted at the causes of the premium increases if they are to have an impact on lowering the cost of insurance premiums for consumers.

3.1    Demonstrable Causes

Premiums for all insured risks in Australia declined in the latter half of the 1990s.  At the same time, Australia experienced a sustained period of economic growth and prosperity.  Premiums were down because of competition between insurers, a generally stable reinsurance market, and stable risk factors throughout the latter part of the 1990s.  These low costs coincided with high business prosperity and high levels of consumer confidence. 

Insurance premium prices were unsustainably low for part of this period as competition resulted in a depletion of reserves and a decline in insurance company profits.  Towards the end of 1999, premiums began to increase.  In 2000, they had increased by approximately 15-20%.  The upward trend in premiums has continued throughout 2001 and into this year.

	Commercial Classes
	1993a
	1994
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	1H02b

	Property
	100
	99
	91
	74
	59
	52
	51
	54
	62
	69

	Commercial Motor
	100
	99
	95
	88
	80
	75
	76
	79
	85
	89

	Liability
	100
	102
	97
	81
	66
	61
	63
	70
	80
	90

	Professional Indemnity
	100
	104
	99
	86
	69
	61
	61
	65
	79
	85


Table 1 Premium Levels Adjusted for Inflation

a Figures for 1993-2001 relate to full financial year periods. b Relates to a six-month period, June-Dec 2001.

Table 1 shows the inflation adjusted premium rates for the liability insurance class in Australia. 1998 was a peak year during the period of price competition between insurers. Premium levels were only 61% of 1993 levels.  Currently, premium levels are still only 90% of what they were in 1993.  Indeed, given that claims inflation exceeds the CPI, it is likely that average premium rates are still below their 1993 levels.
  

There are several reasons for the recent increases in public liability insurance premiums, including:

(a) A lack of regulation in the Australian insurance market

(b) Aggressive competition between domestic insurers in the 1990s 

(c) The collapse of HIH and industry mergers

(d) A renewed focused on profitability by insurers

(e) Increased reinsurance costs

(f) Changes in the international risk environment

(g) A decline in investment earnings

(h) The cyclical nature of insurance profitability and premiums

(i) New capital adequacy requirements

(j) The impact of taxes and levies

Some of these also play a part in the increasing cost of medical indemnity insurance.  Each of these points is discussed in further detail below.

a)
Lack of Regulation in the Australian Insurance Market 

Major disruption occurred in the Australian and international insurance market in 2000/1.  The Australian Prudential Regulation Authority (APRA), the body responsible for prudential regulation of the Australian insurance industry since 1998, claims that it inherited 'flawed and outdated' systems for supervision and regulation of the general insurance industry. 

This relaxed regulatory environment permitted insurers in the HIH group to compete irresponsibly with very low premiums and inadequate prudential reserves.  

In a recent Senate Estimates Hearing APRA admitted that there were problems with its statistics for the liability classes.  APRA maintained that, in terms of overall representation, its figures were quite reliable.  However, in terms of specific classes of insurance and product lines, including public liability and professional indemnity, the data collected was less reliable, and should be treated with caution. Indeed APRA cautioned against drawing conclusions from what it had published in relation to public liability and product liability.  The paucity in data from HIH Insurance was singled out as an important factor.  In terms of the overall insurance industry, variation in reporting processes and in the estimation and provisioning of future claims were identified as other factors that added to the unreliability of APRA’s data. 

b)
Aggressive Competition Between Domestic Insurers in the 1990s

The Australian insurance market was aggressively competitive throughout the late 1990s.  That competition forced other insurers to lower their own premiums to unsustainable levels and contributed to the magnitude of the eventual HIH collapse.  This price competition was led by some insurers in order to generate premium income in long tail products and to inflate their balance-sheet earnings. 

The 2002 Delloitte & JP Morgan Insurance Survey compared commercial liability premiums
 over the last decade and adjusted them to reflect inflation. Surprisingly, they found that in 1998 premiums were only 61% of what they were in 1993. As at early 2002 they are still only 90% of what they were in 1993 (see Table 1, page 5).

By 1998 business had become used to receiving accessible, low-cost liability insurance from insurers such as HIH. However, their underwriting conduct was unsustainable, and eventually ceased when there was a shakeout in the market and competition declined. The insurance cycle turned and the environment switched from one in which insurers competed for consumers, to one where consumers were competing for insurance.

The speed at which premiums increased has caught business by surprise. What they perceive to be massive hikes in premiums are relative only to what they had become used to. Business does not realise that 1998 was not the norm, it was bargain-basement sale time.  Current premium concerns are relative to what consumers were paying at the lowest point in the price competition cycle.

This aggressive competition also succeeded in dramatically increasing the number of insurance policies issued.  Insurers are now having to pay out on claims made under policies written when premiums were at their lowest.  

If free markets and competition are desirable economic policy ambitions in Australia
 then the savings in premiums garnered in periods of high competition in past years should be balanced against the high premiums presently seen.  On the application of such economic theory, premiums will, presumably, again fall as insurers see opportunities to increase market share when other costs factors such as investment returns and reinsurance costs improve.

c)
The Collapse of HIH and Industry Mergers

Since 2000 there has been a dramatic decline in the level of competition between insurers, and therefore a complete shift in the insurance market.  This decline has occurred because of:

i)
Mergers between major players such as AMP/GIO, QBE/Mercantile Mutual,


NRMA/GIO, etc; and  

ii)
The collapse of HIH insurance in March 2001.

Between 1998 and 1999, there was a decline in the number of insurers in the Australian market, from 172 to 156
.  The consolidation of the local and international market has resulted in a decrease in capacity.  The product and public liability market is currently dominated by three major insurers, NRMA, QBE Mercantile Mutual and Suncorp Metway.  These three companies are among the top ten private sector insurers in Australia.  

At the time HIH collapsed it was Australia's second largest general insurer.  It accounted for between 15-22% of the market share by premium revenue for the public and product liability classes
.  Its collapse removed capacity for some risks within the domestic market, many of which now can only be placed offshore and at higher premiums.  The long tail nature of this class of business means that it is a risky one.  As such, few insurers are willing to provide cover, particularly with the recent tightening of regulations covering general insurance providers.  
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                    Figure 1 General Insurers in the Australian Insurance Market

d)
Renewed Focus on Profitability by Insurers

Insurers in a competitive marketplace reduce premiums in response to price competition.  Most will incur significant losses to prevent the erosion of their market share.  These losses have to be recouped when competition declines. 

The decline in competitive pressure between general insurers enabled the remaining players to become more focused on increased profitability. 

This has been primarily due to the collapse of HIH.  This resulted in the removal of a major competitive player from the market.  According to insurers surveyed by the ACCC, HIH was charging unsustainable premiums.  Its demise has “cleared the path for remaining insurers to increase premiums for these classes”
. 

e)
Increased Reinsurance Costs 

All of the above factors were operating to push premiums up before 11 September 2001.  Since then the world insurance market has been thrown into turmoil. 

Most insurers, particularly the small to medium ones, do not insure for the total risk under policies they write.  Usually they will take the bottom layer of risk and will reinsure to cover themselves if claims exceed that layer.  Often many different reinsurers will hold part of the risk on a particular policy, with their liability only arising once earlier layers have burnt through.  
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                 Figure 2 Costs of Reinsurance

This means that premiums charged by local insurers reflect the cost of reinsurance in the global marketplace.  The events of September 11 have produced a contraction in the reinsurance market, as major overseas insurers are now focusing on their local markets rather than assuming risks in less well-understood markets, such as Australia.  This has resulted in greatly increased reinsurance costs, even without the risk of further terrorist attacks. The impact of rising reinsurance costs has been exacerbated by the declining value of the Australian dollar against the major currencies.

Insurance is an international industry.  Events that occur in other parts of the world directly impact on global reinsurance rates.  These increases are passed on to Australian consumers as increased premiums. 

f)
Changes in the International Risk Environment 

Recent press reports cast doubt on whether major international events (such as the 2004 Olympics, the World Cup Soccer, etc) will be able to obtain insurance cover.  These are international events, far removed from the local insurance market.  

This reluctance to insure major events will have an impact on the availability of general insurance in Australia.  Local insurers are for the first time concerned about major terrorism.  Any event where a lot of people are exposed to risk, such as large entertainment venues, football matches etc, are potential targets.  Even if the real risk is low, the potential insurance impact is high, so insurers must cater for that possibility. 

All insurers that provided free terrorism cover prior to 11 September 2001 continue to remain exposed under policies that were written before that date.  This has caused them to panic, pushing up premiums on new policies to retrospectively cover the terrorism risk exposure under current policies.

g)
Decline in Investment Earnings

Insurers take premiums today in exchange for the risk that they may have to pay out in the future.  Insurers invest the money they collect and use the earnings on those investments to increase their profitability. 

On top of poorly performing international equity markets, the world economic outlook has changed considerably after September 11.  Interest rates are at their lowest levels for decades.  Recent rate reductions in the USA have produced a 'real' interest return after inflation of zero percent.  The real rate in Australia is a little better (currently about 2%). 

All major international equity markets recorded negative double-digit percentage returns during the last financial year.  The impact of September 11 on international equity markets and the returns achieved by insurers is illustrated in the example of the Victorian Transport Accident Commission (TAC). This government-owned insurer recorded its first ever loss in 2001, due entirely to the downturn in international equity markets. In its annual report for 2000/2001, an after-tax operating loss of $192 million was recorded.
  Further, TAC's investment return of 2% was well below the budget of 7.5%, all due to the poor returns from international equity markets during that year.
 

h)
Cyclical Nature of Insurance Profitability and Premiums 

Insurance company profitability is a cyclical phenomenon, as is the case in every other sector of the economy. 

During the mid-1990s there was an over supply of cover in the insurance market.  The resulting price competition between insurance providers in turn led to the under pricing of premium rates, poor underwriting of risk and an increase in claims frequency.  Major underwriting losses ensued, with insurers losing around $0.38 for every dollar of premium collected.  As a result, many insurance providers have been reducing cover for this class or have ceased providing lower layers of insurance cover.  The reduction in capacity in turn had led to a rise in premium rates.

The need for the rate increase is further highlighted by the poor profit results of the liability class over seven years between 1993 and 2000.  On average this class has made a loss, with the average profit margin for premiums being 16.2%.

At present, insurers are moving out of the lower end of the cycle.  When the economy improves they will, for a while, make very high profits before again entering into the downward phase of profitability.  The following graph illustrates how the insurance cycle works:
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Figure 3 The Insurance Premium Cycle

i)
New Capital Adequacy Requirements

In 2001, APRA released new prudential standards for general insurance companies in Australia.  The new regulatory framework included reforms to the capital adequacy requirements.  According to APRA, the previous regulatory environment allowed insurers to lower solvency requirements by under-pricing or under-providing.
 The new APRA Prudential Standards include a minimum regulatory capital requirement of at least $5 million  (previously the minimum was $2 million).  While it has been argued that the new requirements will be a burden for insurers, APRA contends that the new capital requirements are a reasonable expectation for regulated institutions, and are not excessive relative to other regulated sectors.  For example, the minimum capital requirement for the banking sector is $50 million; for life insurers and building societies, $10 million; and for approved trustees, $5 million.
  

APRA has road-tested its new capital requirements on existing insurers, comparing existing capital requirements with the new proposals.  It concluded that regulatory requirements for the industry would rise by 40-50%.  Importantly, APRA believes that in most cases the additional capital requirement could be met from existing reserves and that only a few companies would need to obtain new capital injections.

Therefore, if an insurer did not have enough capital to meet this new financial requirement, then one way to deal with the problem would be to increase premiums to absorb the cost of compliance.  Another is to close its doors, further reducing the capacity of the industry to meet demand, and fuelling further increases in premiums by those left in the market.

j)
The Impact of Taxes and Levies 

The impact of current government taxes and levies on public liability premium rates is becoming an increasingly important issue.  In 2000, the NSW State Government received $40.3 million in stamp duty on public liability insurance premiums.
  Nationally, the state governments collected over $89 million in stamp duty on the liability class that same year.
 

Insurance taxation in Australia is high and the levels of taxation are different in each jurisdiction. For example, the Victorian tax rate is four times the tax rate in Queensland.  Furthermore, in states where the Fire Service Levy (FSL) is applied,
 it forms part of the tax base for GST on insurance.  This effect is further compounded by the fact that the FSL plus the GST provide part of the tax base on which stamp duty is charged.  

According to Geoff Carmody of Access Economics, the GST on general insurance has been misapplied as it taxes the whole premium rather than the insurance margin as was originally intended.  Consequently, the effective GST rate on general insurance far exceeds the required 10%.  Eventually, this cost is passed on to those taking out insurance policies.

When premiums increase, the proportion of premiums that goes to government authorities also increases.  It is recommended that taxes and levies on insurance premiums be reviewed and perhaps the excess earned this year from these taxes be set aside for the assistance of those sectors worst affected by the hikes in premium costs.    

3.2 
Refuted Causes of Premium Increases
The following issues have been raised by various parties in this debate as contributing factors in the rise of public liability insurance premiums:

(a) Increasing litigation

(b) Increasing claims

(c) ‘No-win, no-fee’ costs arrangements

(d) Lawyer advertising

(e) Legal Costs

In this section APLA examines each of these issues in turn, and proves they have no bearing on current premium increases.

a)
Increasing Litigation 

It has been suggested that changing societal attitudes towards compensation is a causal factor in rising premium rates for public liability and medical indemnity insurance.  Improvements in education and access to the media have meant that the public is more aware of their rights to recover damages from third parties.  It is alleged that this has led to a widespread belief within the community that there should be 'compensation for any loss, which used to be considered fate, luck or an accident.'
  Indeed, 'Australia has been regularly quoted as being the second most litigious society after the USA.'
  The latter statement is based on a paper written in 1983 by a US academic, who admits that his basis for the comparison is deficient.
  The paper was never meant to be a scientific comparison of litigation rates between the two countries and is now 19 years out of date.

The veracity of these arguments is questionable given the lack of credible quantitative or qualitative evidence to support them. According to the annual report of the Australian Productivity Commission, litigation has not increased in Australia; rather it has decreased at an average annual rate of 4% over the last three years (see Figure 4 below).
  If society were becoming more litigious, would there not be a corresponding rise in litigation rates?  In light of the lack of evidence supporting this claim, it is disturbing that it continues to be raised as an explanation for the current crisis in public liability and medical indemnity.  More in-depth analysis of this issue needs to be undertaken. 
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Table 4 Civil Actions Commenced in Australia

If there were a belief in society that there is an increased willingness to sue, would this not lead to more people taking out insurance cover in order to protect themselves against possible litigation?  Essentially then, the claim about Australia’s growing litigiousness is in itself a good marketing tool for insurance providers.  The insurance industry has a vested interest in promoting this idea.

b)
Increasing Claims

Public Liability

According to statistics published by APRA, there has been an increase in the number of public liability claims made from 55,000 in 1998 to 88,000 claims in 2000.

The data on claims does not identify clear parameters about how a claim should be defined for the purposes of data provision.  As such, some insurers classify as claims the mere knowledge of circumstances that may result in a claim, for example, notification to the insurer that an injury has been sustained even though a damages claim may never be brought by the injured person in respect of that incident.

There is also considerable doubt as to the reliability and usefulness of the current APRA data.  At the recent Senate Estimates Committee hearing, APRA’s representative, Dr Roberts, stated, 'there are a number of factors that make interpretation of the claims data difficult, and considerable caution is required.'  These factors include the way the data is collected and the type of data collected, particularly the 'less scientific' reporting by some of the insurers.

Dr Roberts went on to explain to the committee that the 'long tail' nature of public liability insurance requires a 'long time series to identify meaningful trends in this line of business.'  Much of the claims data publicly presented in the current debate over rising claims has only covered the years 1998-2001.  This is clearly not the 'long time series' required to demonstrate meaningful trends.

This leads to the further assertion by the insurance industry that claims have increased dramatically. An insurance claim can only occur, in so far as an insurer is concerned, if there is a policy to claim against. Hence, as the number of policies increases, so too does the number of claims against policies. The number of claims made bears a proportionate relationship to the number of policies written, so it is misleading to simply look at claims numbers in isolation.

When insurers assert that claims have increased, they quote gross claims figures, and do not mention the ratio of claims to policies. However, this ratio is the only reliable indicator as to whether claims have risen or declined.

In the year to December 1996, there were 2.64 claims per 100 policies. In the year to June 2001, there were 2.71 claims per 100 policies.

Based on these figures, the real increase in claims since 1996 is therefore only 2.63%. This is hardly an explosion. This is hardly the explosion in claims that has been referred to in the press. 

Imprudent underwriting of risk has led to an increase in claims, as policies for poor risk carry a much higher probability of a claim.  As a result, insurers could now have to pay out on claims made under policies written when premiums were artificially low.  This may be an explanation for the increasing loss ratio for public liability claims.

The experience of our members indicates that there has not been an increase in the number of claims handled by them in the relevant period.  The data provided by APRA in relation to claims numbers should be carefully audited before reliance is placed on those statistics.

Analysis of public liability premiums is often based on statistics where personal injury, property damage and professional negligence are all included in the liability class.  As such it is not clear which aspect of the quoted claims statistics relate to public liability.  If there is to be a credible and effective assessment of public liability insurance, there is an obvious need for these statistics to be disaggregated to show only those figures that are relevant to public liability alone.  By continuing to use the aggregate figures, the real issue is obscured.

Moreover, in light of the fact that the problem of public liability relates primarily to the not-for-profit, adventure tourism and community-based sectors, a need exists for industry specific data to be produced.  This would enable more detailed analysis of how the current problems have impacted on these sectors.  Hopefully, this would then ensure that the solutions developed would directly relate to the sectors affected by unaffordable premium levels. One of the notable consistencies that emerge from the widespread media reports is that the organisations and businesses worst affected by the rising insurance premiums are the very policyholders that have never made a claim.

In fact, according to the Trowbridge report produced for the recent Federal Summit into public liability insurance, the community sector is in fact quite profitable.  This is based on figures collected by Insurance Statistics Australia (ISA) from their members.  The loss ratio – that is claims divided by premiums – was calculated for the years 1994 to 1998.  Most notably, the welfare/community sector was the most profitable of all the sectors surveyed during that period, having a loss ratio less than 100%
.  

Medical Indemnity

In 2000-2001 there were 213 million Medicare services processed.
 Yet in the 2000 calendar year, only 127 claims were filed in the NSW Supreme Court Professional Negligence list (not limited to medical claims) and 73 in the District Court Sydney. Approximately 275 claims were filed in total.
 

There is nothing to suggest that such litigation is more frequent elsewhere in Australia.

It must therefore be acknowledged that the level of medical negligence litigation remains very modest.

In the medical arena, any analysis of apparent claims growth needs to be seen in the context of increasing medical services, which by reference to Medicare data seems to have been increasing at a rate approaching 2% per annum. Higher percentages apply in comparisons with earlier years. (In 1996/1997 there were 198 million Medicare services processed,
 by 2000/2001 there were 213 million; but in 1993/1994 the figure was only 180 million).

Further, recent announcements by Medical Defence Organisations (MDOs) of increasing payments need to be seen in the context of improved efficiency in the court systems, leading to artificial and temporary increases in claims finalisation rates. For example, United Medical Protection (UMP) in a recent annual report noted a reduction in court delays in NSW from six years to 2.9 years over the last decade. So in effect, 13 years worth of claims were finalised in that period.

There are on occasion other artificial spikes in claim numbers, such as the 400 “extra” claims reported by UMP in the lead up to the NSW Health Care Liability Act 2001. They were not of course true extra claims but rather an accelerated filing of pending claims.

The recently issued report by Trowbridge Consulting entitled "Medical Indemnity in Australia"
 suggests an increase in claims, however the report is difficult to interpret. It refers to a claims frequency index rather than claims per 1000 members. The index is a pure average and may overstate the impact of newer or smaller MDOs. 

But even with these areas of concern, the Trowbridge report notes a lower level of rate of increase over the latter part of the last decade.

c)
'No-Win, No-Fee' Costs Arrangements

Some groups have been calling for an end to 'no-win, no-fee' legal arrangements, claiming they are a driver in increasing premium costs.

There is a misconception in the community that lawyers who offer ‘no-win, no-fee’ cost agreements receive a percentage of the settlement or award of damages, otherwise known as a contingency fee. This is incorrect. Whilst contingency fees may exist in the United States, where lawyers receive 30-40% of the damages awards, the situation in Australia is completely different.

Australian law prohibits legal practitioners calculating their legal costs on the basis of the amount recovered in legal proceedings.

A barrister or solicitor in Australia may make a conditional cost agreement, otherwise known as a ‘no-win, no-fee’ agreement. ‘No-win, no-fee’ agreements provide that the lawyer only gets paid for his or her work if the claim is successful. If the case fails, the lawyer does not recover any of his or her professional costs incurred in preparing the case. Only if the case succeeds does the practitioner get paid. Further to this, lawyers in successful claims only get paid for the work they actually perform, based upon court cost scales.

The defendant is generally ordered to pay the bulk of the legal fees where the plaintiff’s case is successful.  Conversely, where a plaintiff’s claim fails, the plaintiff is ordered to pay the defendant’s costs.

The use of ‘no-win, no-fee’ agreements does not encourage frivolous claims, as has been suggested. In fact it does the opposite.  It actually acts as a filter, stopping claims that are unmeritorious from ever reaching the courts. Anecdotal evidence from our members suggests that 70-80% of enquiries received by personal injury lawyers do not result in a legal claim. As law firms that advertise ‘no-win, no-fee’ do not get paid for cases that do not succeed, it follows that they will not encourage people to make claims that are unlikely to win. They are able to use their specialist legal knowledge to advise their clients of the likelihood of success. 

It may seem that plaintiffs have an inordinate degree of success in the court system. This is because many lawyers operate on a ‘no-win, no-fee’ basis for public liability and medical negligence claims. They advise their clients at an early stage if their cases are unlikely to succeed, so that fewer of these claims make it to the courts. The public does not hear about the countless enquiries that are received by law firms, investigated and then not pursued. The law firms involved become very good at assessing claims and determining which cases have merit.  Similarly, if insurers better managed their own claim portfolios, a drop in litigation might result as claims would be resolved early.

The use of ‘no-win, no-fee’ arrangements simply enables people to get initial legal advice that they otherwise may not be able to afford. The challenge to ‘no-win, no-fee’ agreements comes at a time when Legal Aid has been effectively removed for civil claims. If ‘no-win, no-fee’ agreements are banned or otherwise restricted, the ability of disadvantaged people to access the legal system will be significantly reduced. Many financially disadvantaged people will simply be unable to obtain legal advice. If ‘no-win, no-fee’ agreements were removed, the government would have to re-establish Legal Aid for civil claims to create equity of access to the legal system.

It should also be remembered that 'no-win, no-fee' arrangements have been operating in a very public way for nearly a decade. Prior to this, it existed on an informal basis. It operates across all areas of personal injuries and therefore cannot be responsible for the recent increase in 'claims'. If 'no-win, no-fee' arrangements did have the effect on claims that some argue, it should have contributed to a marked increase in claims in 1994 when it was first formally introduced, and a steady increase thereafter. This however is not the case.

There is no evidence to link 'no-win, no-fee' arrangements to increasing premium costs.

d)
Lawyer Advertising

Advertising has been imposed by successive Commonwealth Governments on the legal profession as a consequence of competition policy. Previously, when lawyers regulated the profession themselves, no advertising was permitted. Lawyer advertising has achieved the intended and desirable outcomes of successive government in terms of keeping consumers informed.

Advertising by solicitors is alleged to have played a role in society’s alleged litigious development.  In reality, advertising plays an important role in public education. The alternative is to keep the public in a state of ignorance about their legal rights.  Among other things, advertising sends important messages to the public about their legal entitlements and who specialises in the relevant area of law of concern to them.

Law societies around Australia have encouraged 'specialisation' as a means of ensuring that the public can identify lawyers skilled in particular areas of practice. Law societies also played a significant role in the late 1980s in making the legal market more competitive by relaxing rules about lawyers advertising. This was a direct response to the community perception that lawyers operated in a 'closed shop' environment. Banning lawyer advertising will result in less competition, higher prices for consumers and a less accessible justice system.  Advertising on the basis of ‘no-win, no-fee’ generates enquiries about legal entitlements.  It does not, however, create litigation opportunities where rights to litigation did not already exist.

There is no evidence that lawyer advertising is in any way responsible for increasing insurance premiums.

e)
Legal Costs

It has been suggested that legal expenses are a further cause of the current public liability crisis.  Studies within the insurance industry have indicated that legal costs in claims for liability insurance constitute 25% of the costs in the portfolio.  In determining the amount of plaintiff legal expenses an assumption is made that they are of a similar amount.  Hence, they conclude that 'up to 50% of claim costs are taken up in legal costs.'
  It is too simplistic to make the assumption that defendant and plaintiff costs correspond.  In any event, insurers have a large degree of control over when cases are settled and the cost of legal fees reflects their commercial decision on how to conduct the litigation process.  As such, we would welcome a thorough investigation of legal costs as a proportion of claim costs.

Part 4 
Solutions to Reduce the Cost of Insurance 

A number of solutions to the public liability and professional indemnity insurance premium problem have been identified and implemented by community groups and governments. These organisations have developed arrangements where they are able to achieve more affordable public liability insurance without impacting adversely on the rights of injured people. 

It may be that finding solutions to the public liability insurance problem is not a matter of legislative intervention, but rather allowing community groups to address the problem in the context of their own particular industry.
a) Pooling arrangements

If a number of small businesses or other organisations, that perform the same or similar activities, pool their resources, they can improve their buying power and bargaining position with insurance companies. These organisations might, for example, join with a peak body that can organise the insurance through a broker and collect data on their own risk profile to assist them in future negotiations for insurance cover.

Pooling arrangements can vary from a situation where a group of organisations simply pool their resources to increase their buying power, to a self-insurance arrangement that includes risk management practices. 


Agfest is an agricultural event organised by the Rural Youth Organisation of Tasmania. 

The organisation has joined with other groups who put on field days and agricultural shows and pooled their resources to secure their public liability insurance at a reduced rate through AON Insurance Brokers. Last year, the organisers of Agfest paid $14,000 for their public liability insurance. This year, through the pooling arrangement, they have only had to pay $3,000.


NSW Meals on Wheels has set up the Community Sector Insurance Program through which it provides its member organisations with pooled public liability insurance as well as assistance with risk management. The policy is set up through a broker and an underwriter, which Meals on Wheels carefully selects. Small claims are handled through the Meals on Wheels office whilst larger ones are dealt with through the broker.

Costs are kept down because of the Meals on Wheels team’s knowledge of the needs of the community sector and the work done in their particular industry. It provides extensive advice on insurance as well as help with implementing risk management to both members and non-members.

The Meals on Wheels insurance program is an example of a long-term solution to the public liability insurance premium problem because it combines risk management with extensive industry knowledge to create affordable insurance premiums. Whilst it must be acknowledged that this program has taken time, experience and knowledge to set up, the potential for other industries to implement this type of scheme is promising.

b) Government backed pooling arrangements

The process of pooling can be assisted with Government help. 


The Queensland Government has extended their Government Insurance Fund to cover not-for-profit community organizations through its Group Liability Insurance scheme.  The types of cover provided will be public liability and products liability, directors’ and officers’ liability and professional indemnity.  

Currently, this scheme is the planning and development stage.  It should be implemented by September 2002.
 This option may then be considered for small businesses.
 


The Victorian Government is working with the Municipal Association of Victoria, the not-for-profit group Our Community and Jardine Lloyd Thompson to develop pooling arrangements for community organisations in Victoria.

At present, this arrangement is available for local government activities. However, it is hoped that not-for-profit organisations can be included and, eventually, groups not necessarily involved in local government activities.

The Victorian Tourism Operators Association (VTOA) is also arranging pooling schemes, along with risk management techniques, for its members.

To increase the use of pooling arrangements such as this, the Victorian Office of Small Business and the Insurance Council of Australia, along with other peak organisations have joined together to help small businesses participate in pooling.

The Municipal Association of Victoria (MAV) recently announced the establishment of a pooled scheme for community groups in Victoria and Tasmania.  It extends the existing Civic Mutual Plus Scheme run by the local government scheme.  The scheme will cover most community events, celebrations and festivals.  It will not cover sporting and adventure activities or emergency services.  The MAV has also called on the Federal Government to facilitate the development of other schemes employing a similar structure throughout Australia with the support of each major local government representative body.   


The Tasmanian Liberal Party has released a proposal to create a master insurance policy for community organisations within Tasmania.    A risk management program would support the scheme.  It is argued that this pooling arrangement will save organisations between 20% and 50% on premium costs.

The effectiveness of the proposal is grounded on Tasmania’s specific characteristics, namely its small size.  The relatively small population and landmass, and the similarity of community events, has enabled the scheme’s proponents to create a master risk profile based on the categorisation of attendance, venues and activities of community events.  Standard premium bands would then be created for similar events.  

The scheme would be implemented and administered by the private sector. It would be initially funded by an up-front premium payment by the state government.  This premium would then be recovered from the community organisations as their event falls due
.     

c) Government review of required insurance

By reviewing how much insurance is required by government agencies, the amount of cover and hence cost of public liability premiums can be reduced. At present, mandatory cover requirements of $10 million exist in some areas for government grants and contracts.


The West Australian Government is ensuring that public sector agencies are not over-insured by requiring them to review their insurance coverage. The WA Premier has stated, ‘Government agencies should be re-examining the level of public liability cover that they require of consultants. This will have two benefits of lower premiums for consultants and thus lower charges to government’.

d) Double insurance

By ensuring that two different organisations do not both have public liability insurance cover for the same activity, policies could be minimised and hence insurance costs lowered. 


In a recent inquiry into public liability insurance, the Tasmanian Government noted that Tasmanian councils have public liability insurance that covers their liability as the owner of the facility. The inquiry recommended that steps be taken to ensure that the cost of cover for the user of the facility would only meet their liability as an occupier of the facility.  It argued that through the adoption of this approach, the cost of cover could be considerably less for the user.

e) Risk management

Risk management is a strategy that looks at how to avoid accidents from occurring. Concentrating on managing the risks involved in protecting the public, rather than focusing on the costs involved in insuring the risk, is a long term solution to lowering the cost of medical indemnity insurance and a solution that APLA strongly endorses. Improving the safety standards employed by organisations, and putting in place strategies that avoid people getting hurt in the first place, is integral to a progressive society.

To practice risk management professionals, such as doctors, must look at their activities and explore the options to cover themselves. Risks need to be identified, for example, what accidents could happen, how could they happen and how much risk is involved?  In evaluating the risks and comparing them to the criteria they have set, risk management priorities can be established. Finally, treatments can be considered for each risk, implemented and monitored. 

The more information that insurance companies have about a professional’s activities and potential risks, the better they are able to assess risks under the policy and minimise the premium cost. This means that when risk management techniques are applied, less medical indemnity cover is required and this lowers the cost of the premium. 

However, risk management implementation requires resources and skills.  This raises the issue of how doctors are to access information that will assist them in minimising their potential medical indemnity exposure.  APLA believes that governments and professional bodies have a role to play in this area.

APLA strongly supports the work of the Open Disclosure of Adverse Events Working Group. But the very need for the group’s extensive work at this time highlights the extent of the continuing need for better risk management.


The Tasmanian Government has identified risk management as an important way to lower public liability insurance premiums. To disseminate risk management information to organisations, the Government has elected several bodies including the Major Events Division in the Department of State Development, Tourism Tasmania and the Office of Sport and Recreation.
 

The Tasmanian Government has also set up a working group to hold forums on risk management throughout the state.  These forums are open to such organisations as councils, community groups, clubs and small businesses.  Representatives from the insurance industry and from local councils help the participants learn how to lower the potential for accidents, and accordingly require less public liability insurance. 

The government further identified an important role for local government bodies in risk management as many community and not-for-profit organisations use council facilities. By adopting appropriate risk management policies and procedures, the council could minimise the risk associated with the use of their facilities.


To review the risk management of organisations, major West Australian Government departments and the Government’s self-insurance fund, RiskCover are creating educational programs to help organisations implement risk minimisation strategies.

RiskCover seeks to minimise the cost of claims by providing preventative risk management techniques. Anecdotal evidence suggests that the number of claims have reduced amongst the agencies that have implemented risk management strategies.
 RiskCover is also looking at claim trends to see which areas may need targeted risk management.


The National Safety Council of Australia (NSCA) provides advice and training to assist organisations to develop and implement occupational health and safety management systems in order to minimise risks to health and safety. As part of this program it runs a hazard identification, assessment and control presentation. The course focuses on the identification, assessment and control of hazards in the workplace. In helping the participants work out the best way to eliminate or control a risk, the NSCA stresses that in most cases the focus should be on simple but effective systems of risk management. The programs of the NSCA could be extended to apply to public liability scenarios.

(f) Premium setting

The recent public attention on rising premium rates has focused on the medical practitioners with high reported premiums, such as obstetricians and neurosurgeons. It is important, however, to recognise for the majority of medical practitioners, premiums are not disproportionate to their incomes or premiums paid by other professionals.

In a recent edition of Australian Doctor, Terry McMaster
 a consultant to Medical and Dental Accounting Services reported the most frequently occurring income value for a typical male 40-year-old sole general practitioner as in the range $120,000 to $140,000 – in the top 5% of the income population. For a general practitioner in a group with three or four others the figure is $150,000 to $180,000 per year; and for those in a group practice with various assistants and extra services incomes of between $200,000 and $250,000 are not unusual.

Until 1988, all doctors covered by the NSW Medical Defence Union paid the same premium of $1,992 regardless of the area of practice.  Indeed, that has been the case for lawyers in NSW up until quite recently.  

Moreover, it should be remembered that relationship exists between doctors' incomes and the premiums they pay, such that if carefully analysed the premiums which on superficial analysis seem high are, in fact, quite affordable tax-deductible business expenses.  

One solution would be to re-establish the “flat” premium for all doctors, or something closer to such a system such as a premium set by reference to income.  This would dispose of the high premium issue for some specialists immediately. 

Part 5
Conclusion 

The real causes of premium increases are complex and multifaceted, and relate to the domestic insurance market and external global factors.

Premiums have increased across all areas of insurance, not just public liability and professional indemnity.  Premiums have also increased globally and the crisis is not just limited to Australia.  Australian litigation rates or claims trends cannot therefore be responsible for the spike in the cost of premiums.  In fact, all the evidence is to the contrary.

It is not suggested that the answer to this problem is simple.  In fact, complex problems rarely have simple solutions.  However, any solution should be targeted at the causes of the problem if it is to have an impact on the cost of premiums.  As detailed in this submission, such options as group buying of insurance and risk management are successful in reducing premium rates.  Moreover, the Queensland case study demonstrates the constructive role that government can play in assisting not-for-profit and community organisations to obtain reasonably priced cover.

APLA welcomes the opportunity to elaborate on any or all parts of this paper.  We hope to work with the government to find and implement workable solutions to resolve the crisis that is causing hardship, in particular to our community, not-for-profit, medical and adventure tourism operators.
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