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Chapter 1

Referral to the Committee

1.1 On 29 March 2007, the Senate referred the Broadcasting Legislation
Amendment (Digital Radio) Bill 2007 (hereafter 'the bill') and the Radio Licence Fees
Amendment Bill 2007 to the Senate Environment, Communications, Information
Technology and the Arts (ECITA) Committee for inquiry and report by 30 April.

1.2 In accordance with the usual practice, the committee advertised the inquiry in
The Australian, on Wednesday 4 April 2007 calling for submissions by Thursday
12 April 2007. The Committee also directly contacted a number of relevant
organisations and individuals to invite submissions.

1.3 Submissions were received from seven organisations and individuals, as listed
in Appendix 1. It was decided by the committee that, given the limited number of
submissions, their high quality in identifying and discussing issues, and the length of
previous Government consultation with interested parties, no hearings would be held
as part of the inquiry.

1.4 The committee decided that, in light of a number of important and complex
concerns raised by submitters, it would seek a detailed response from the Department
of Communications, Information Technology and the Arts (DCITA) on a number of
matters. Those matters are outlined in Chapter 2, and the Department's detailed
response is included in an appendix to this report. In order to ensure sufficient time to
consider these issues, and the Department's response, the committee made an interim
report on 30 April 2007, indicating that it would make its final report prior to the next
day of sittings.

Acknowledgments

1.5 The committee thanks all those who contributed to its inquiry by preparing
written submissions. Their work has been of considerable value to the committee. The
committee would particularly like to thank representatives of the Community
Broadcasting Association of Australia (CBAA), the Australian Competition and
Consumer Commission (ACCC) and officials of DCITA for their cooperation and
advice.

Background to the bill

1.6 The strong growth of digital technology over the past decade has resulted in a
requirement for broadcasting services to convert from analogue to digital technology.
While provision has been made for the transfer of television broadcasts to digital, until
now no provision had been made for the transfer of radio broadcasting.
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1.7 The transition to digital is arguable the most important strategic issue facing
Australian radio since the introduction of Frequency Modulated (FM) services in the
1970s and early 1980s. *

1.8 Radio broadcasting has an established and unique position in the Australian
media landscape. It is the most ubiquitous of all media, being found in virtually every
home, car and workplace in the country.?

1.9 Digitisation is transforming all media and communications sectors, enabling
the delivery of a common range of audio-visual, entertainment and information
services to an increasingly more engaged, demanding and fragmented audience. This
iIs no more evident than in radio, where evolving digital technologies, such as MP3
players and iPods — are changing listening patterns and re-shaping the way audio
content is created, distributed and listened to.?

Options

1.10  The Explanatory Memorandum (EM) outlined three options for implementing
the transfer from analogue to digital technology.

Option A — Defer Decision

1.11  Option A would seek to defer the decision on key elements of an introductory
framework until there is further clarity on the role that digital radio services will play
in the wider radio market in the long term.

Option B — “‘Conversion’ Model

1.12  Option B would seek to introduce digital radio under a full conversion model
similar to that adopted for digital television that would seek to replace existing
analogue services. The key assumption unpinning this model is that digital radio is a
replacement technology for analogue. Commercial Radio Australia (CRA), the peak
industry body representing commercial radio broadcasters, has expressed strong
support for a conversion-based approach to digital radio and argued that radio be
treated in an equivalent manner to television in the move to digital.

Option C — ‘“Managed Introduction’ Model

1.13  Option C has been developed as an alternative position to a full conversion
model. This model incorporates the Government’s stated commitments to industry and
attempts to work within the constraints posed by the spectrum and technical
limitations noted above. The key assumption upon which this model is based, drawn

1 The Hon. Bruce Billson, House of Representatives Hansard, 28 March 2007 (Second Reading
Speech), p. 9.

2 Second Reading Speech, p. 9.
3 Second Reading Speech, p. 9.
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from overseas experience, is that digital radio is not a replacement technology for
analogue within a reasonable policy horizon, and that analogue radio will continue to
provide a valuable and unique role for some time.*

1.14  The EM argued that Option C is the preferred option as it strikes a balance
which recognises the role and legitimate interests of incumbent broadcasters, while
seeking to promote the consumer benefits of digital radio by encouraging new services
and providing pathways for new competitive entry.

1.15  The framework that is proposed in the bill is based on Option C.
Outline of the bill

1.16  The bill amends the Broadcasting Services Act 1992, Radiocommunications
Act 1992, and the Trade Practices Act 1974 so as to enable the licensing, planning and
regulation of digital radio services to:

e enable the provision of digital radio services by commercial and
wide-coverage community radio broadcasting licensees, and the
national broadcasters, using the Digital Audio Broadcasting (DAB)
technology;

e establish a new category of service, restricted datacasting, to enable
the provision of innovative data services on the digital radio
platform;

e establish a new multiplex transmitter licence category to
accommodate the shared transmission platforms (‘multiplexes’) of
the DAB system;

e provide the Australian Communications and Media Authority
(ACMA) with powers to undertake planning and licence allocation
activities for digital radio services;

e require incumbent commercial radio broadcasters and multiplex
licensees to commence, and to continue to provide, digital radio
services — in the case of the state capital city markets on or before 1
January 2009;

e provide the opportunity for existing commercial and wide-coverage
community broadcasters to control the multiplex licences for their
initial services, with subsequent licence allocations to be undertaken
via a priced-based method,;

e introduce a six year moratorium on the issue of new licence area
planned commercial digital radio licences from the commencement
of services in the respective market;

4 EM, pp9-11.
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establish minimum access rights to multiplex transmission capacity
for the commercial, wide-coverage community and national
broadcasters on relevant multiplex licences;

establish a multiplex access regime to ensure operators of
commercial multiplexes provide access to transmission capacity on
terms that are open, efficient and generally non-discriminatory;

provide the Australian Competition and Consumer Commission
(ACCC) with appropriate powers to enforce the access regime;

provide ACMA with the power to determine technical standards
relating to digital radio and restricted datacasting services, the
operation of digital radio multiplex transmitters, and domestic
digital reception equipment for radio services; and

provide ACMA with the power to require industry to develop and
register voluntary codes of practice dealing with a range of digital
radio and restricted datacasting issues, and with a power to
determine standards where such codes are not developed or do not
operate effectively.’

Consequential amendments to the Radio Licence Fees Act 1964 will also
ensure the consistent application of licence fees to the revenue of commercial radio
broadcasting licensees derived from analogue and digital radio services. These
amendments are made in the Radio Licence Fees Amendment Bill 2007 (the Licence

Fees Bill) which is part of this package.

Conclusion

1.18

Submissions to this inquiry were generally supportive of the bills' intent and

provisions. The issues raised are explored in the following chapter.

5

EM, pp 2-3.



Chapter 2

Introduction

2.1 Submissions to this inquiry were very supportive of the bill's intent and the
majority of its provisions. Broadcasters generally were positive about the capabilities
that the new digital medium will give them in terms of content and new services. Sony
Australia, the only manufacturer of digital receivers which lodged a submission, was
also very positive about the introduction of digital radio and encouraged consumer
marketing and education.’

Issues

2.2 All media and communications policy reforms involve interactions between a
complex business environment, multiple policy objectives, and important
technological opportunities and constraints. The committee recognises that the process
of policy development in this environment is demanding on all parties, and commends
the government and stakeholders for having worked together toward a bill that appears
to have broad support.

2.3 In the transition to digital radio, one of the significant hurdles to be cleared
involves the scarcity of radiofrequency spectrum available in what are known as the
broadcasting services bands. As the explanatory memorandum states:

In most major markets, there is currently insufficient spectrum to enable all
existing analogue radio services to move to digital broadcasting. (Prior to
analogue television closure, the only VHF Band Il spectrum likely to be
available in the capital city markets is the 6 MHz Channel 9A, which can
accommodate a maximum of three DAB multiplex ensembles. VHF Band
Il (FM) and Medium Frequency (AM) spectrum is also heavily utilised in
most major population areas.)

Nor is there a technical solution to offer digital conversion (were it
financially feasible) to the large number of localised services provided by
community broadcasters and low powered open narrowcasters (such as
tourist radio).?

2.4 There are hopes that further spectrum may become available in future.® There
may also be future technological developments which increase the data transmission
capacity within any given amount of spectrum bandwidth. However, in the current

1 Sony Australia, Submission 4, p. 2.
2 Explanatory Memorandum (EM), p. 12, including footnote 6.

3 Broadcasting Australia, Submission 2, p. 4. Broadcasting Australia (BA) understands that the
suitability of using Channel 13, currently being used by the Department of Defence, is under
examination — but actual use would require agreement from the Department of Defence. BA
believes that Channel 13 would be a better outcome than Channel 9A described in the above
text as 13 would not require the utilisation of another frequency band (the L-band).
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context, the government has had to develop a system for allocating potentially scarce
spectrum amongst participants in the market.

2.5 A second technical issue that is important to understanding the
implementation of digital radio is the way in which the signals are transmitted, which
Is different to analogue radio. The bill provides for the implementation of digital radio
based on European DAB standard known as Eureka 147. The DAB platform requires
a number of digital radio services to be jointly broadcast on the one wideband channel
using a shared transmission infrastructure known as a ‘multiplex’. In other words,
multiplexes merge multiple audio and data content streams into a single data stream so
that it can be broadcast from a common transmission facility.* The bill amends the
Radio Communications Act 1992 to provide for a new category of transmitter licence
called a “digital radio multiplex transmitter licence’ to facilitate the introduction of the
new technology.’

2.6 These two factors — the scarcity of spectrum, and the need for broadcasters to
co-operate in the use of a single data stream — have combined to create a challenging
policy implementation environment. The committee concluded that in broad terms this
challenge has been successfully met in the government's framework. These issues are
however the setting for concerns brought to the committee's attention by broadcasters,
particularly:

. Claims that the multiplex capacity framework will leave community radio at a
disadvantage;® and

. Arguments that the requirement that national broadcasters and community
radio stations form companies in order to have digital broadcast licences will
be an unnecessary administrative burden (bill items 146 &161).’

2.7 While not precluded by the bills, some submitters also commented that
ultimately for full, nation-wide coverage, Digital Audio Broadcasting (DAB)
technology will need to be complemented by Digital Radio Mondiale (DRM)
technology. The Australian Broadcasting Corporation (ABC) argued that this is
something that should be resolved now rather than later.®

2.8 These issues are discussed further below. In addition, late in the inquiry
process, Commercial Radio Australia (CRA) made a detailed submission in which it
raised a number of technical issues regarding the wording of individual elements of

4 Gordon Niel (from DCITA), 'The digital radio introduction framework for Australia,
Telecommunications Journal of Australia, vol. 56, no. 1, 2006, p. 6.

5 EM, p. 39.
6 3RRR, Submission 6; CBAA, Submission 5.

7 Triple R Broadcasters (3RRR), Submission 6, p. 2; Community Broadcasting Association of
Australia (CBAA), Submission 5, p. 5; Australian Broadcasting Corporation (ABC),
Submission 1, p. 6).

8 ABC, Submission 1, p. 7.
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the bill and the explanatory memorandum (EM). The committee is aware of how
complex the process of developing the digital radio framework and legislation has
been, and was satisfied with the quality of the EM. However, recognising that CRA is
a significant stakeholder in the process, the committee wrote to the Department of
Communications, Information Technology and the Arts (DCITA), drawing attention
to the submission from CRA, and seeking its response. The committee was satisfied
by that response, and has included it as an appendix to this report.

Community radio and the multiplex framework

2.9 Concerns were raised on behalf of community radio licensees about how the
multiplex capacity will be allocated and managed. The Community Broadcasting
Association of Australia (CBAA) found the bill's proposed arrangements regarding
multiplex allocation categories unsatisfactory, and at odds with the Minister's initial
announcement in October 2005 that all available multiplexes would provide
guaranteed capacity for community radio broadcasting.” CBAA argued that:

access rights to digital capacity for the community broadcasting radio
services can only arise where a multiplex is first brought into existence by
virtue of commercial radio licensees exercising rights for digital capacity.

As the only path to digital for community radio broadcasting, this is not
equitable or acceptable. There is a structural inequity in this arrangement
that needs to be addressed.

Community radio broadcasting licensees should at least have access to
digital capacity on the basis of 1/9th of a multiplex per existing analogue
licensee and be able to access that capacity on any available multiplex, or
even initiate the implementation of such a multiplex if resources permit.

That is, community radio broadcasting licensees should be able to assert an
access entitlement on any available multiplex.™

2.10  This reaction appears to originate in the CBAA's concern that there will be
more community radio broadcasters wanting access in some capital city markets than
there will be space on the available multiplexes. In these circumstances, they see the
arrangements as giving commercial broadcasters better access to spectrum than
community broadcasters.

2.11  Inits response to the committee's inquiry DCITA argued that, while the policy
framework did not provide wide-coverage community radio broadcasters with
equivalence to the commercial radio broadcasters or the national radio broadcasters in
terms of capacity allocation, it did provide wide-coverage community radio

9 CBAA, Submission 5, p. 4. The actual words of Minister Coonan's Media Release of 14
October 2005 were "Jointly, wide-coverage community broadcasters in any market will have
access rights to 128 kbps per analogue service (up to a maximum of 256 kbps per available
multiplex) on the basis that they collectively determine how this is to be shared".

10 CBAA, Submission 5, pp 3-4.
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broadcasting licensees with the right to access the equivalent of two-ninths of the
capacity on multiplex transmitter licences.™

2.12  The bill establishes a right for digital community radio broadcasting licensees
In an area to access an amount of multiplex capacity reserved for the sector on all
foundation category 1 or foundation category 2 multiplex transmitter licences. These
rights are known as standard access entitlements and the capacity reserved for these
entitlements is two-ninths of the capacity of a multiplex. Standard access entitlements
are not the only means by which digital community radio broadcasting licensees may
be able to access multiplex capacity:

. Digital community radio broadcasting licensees may also seek access to
multiplex capacity on a foundation multiplex licence via excess-capacity
access entitlements;

. The bill sets out a process to distribute any excess capacity in an equitable
manner to content service providers entitled to provide digital radio services
in the relevant area. This includes the digital community radio broadcasting
licensees for the area; and

. The bill also includes provision for community broadcasters to access
capacity on non-foundation category 1 and non-foundation category 2
multiplex transmitter licences via distributed-capacity access entitlements.

2.13  The submissions received from Triple R Broadcasters (3RRR) and CBAA
both expressed concerns about the ability of community radio to adequately respond
to the bill provisions. 3RRR found the licensing provisions too restrictive in terms of
cooperation with other community stations in different cities.

Each station requires the flexibility to pool resources that strengthen that
identity and retain relationships with their communities which is an inherent
part of creating content that is both relevant to and reflective of those
communities.

To do this stations require an allocation of digital capacity that is licence
specific so that they can continue to have a level of ownership and control
over their broadcast services in both an analogue and digital framework.

Given the limited digital capacity available, especially in markets such as
Melbourne, it is understood that the initial digital licence allocation to
existing metro wide community stations may not be able to be at a full 1/9th
of a multiplex level. However, 3RRR considers it essential that there be at
least a fraction of that capacity allocated in the early stages providing the
station with choices as to how it might collaborate with other community
services and also creating the framework to eventually reach parity with
commercial services at the full 1/9th capacity.*?

11  DCITA's response to the committee is in the Appendix to this report.
12 Seealso Triple R Broadcasters (3RRR), Submission 6, p. 3.
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2.14  This same potential shortage of bandwidth capacity gives rise to the need to
put in place a mechanism to arbitrate the shared access by stations to capacity. Item
146 of the bill proposes a collective arrangement ‘for the effective administration of

the licensing and access provisions of the Bill';*®

the community broadcasters in a license area will be required to establish a
[community radio broadcasting representative company] to enable their
participation with the commercial radio broadcasters in the joint venture
company controlling the multiplex transmitter license.™

Only when this company is formed can the community broadcasters access a
multiplex.

2.15  This requirement that national broadcasters and community radio stations
form companies in order to have digital broadcast licences appeared to be the most
contentious issue. Of the seven submissions received, three raised similar concerns
over this provision essentially arguing that the requirement to form a company would
constitute an unnecessary administrative and managerial burden on the broadcaster.

2.16 The CBAA said:

The Bill sets out a collaborative framework for management of access to
multiplex capacity by way of a 'digital representative company' in each city.
This is one of a number of possible structural approaches and imposing this
extra layer of management obligation in such detail seems unduly
prescriptive... The extra layer of city based companies is judged to be
onerous and unwieldy, needing newly created management entities...
Instead [CBAA] prefers a direct licensing model similar to that which
applies for commercial broadcasting.'®

2.17 Part of their concern may be that the community radio broadcasting
representative company, formed for purpose of broadcasting into the multiplex, will
comprise potentially competing stations representing differing communities of interest
that are seeking access to the same limited multiplex bandwidth. The CBAA has
expressed concern that as well as being a potentially financially expensive governance
arrangement for the stations to have to maintain, there is no obvious way for these
conflicts to be arbitrated. The CBAA's view is that arbitration and resolution is best
achieved through a single community broadcasting industry-based process in
accordance with industry-agreed guidelines — those guidelines being registered with
ACMA. This would be a process similar to that already in place for the industry
agreed codes of practice, which self-regulate governance and content issues for the
community sector.

13 EM, p.58.
14 EM, p. 58.
15 CBAA, Submission 5, p. 5. See also 3RRR, Submission 6, p. 2.
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2.18 Commercial Radio Australia (CRA) had a different view. They argued that
the approach in the bill was the right one:

Commercial Radio Australia also considers that the proposed “community
broadcasting representative company” approach that is contained in the Bill
is a far more workable approach than that which has been suggested by the
CBAA.'®

2.19 However, CRA's subsequent remarks suggest they may have been labouring
under the misapprehension that the alternative suggested by CBAA would mean that
‘commercial radio licensees [would have] to become involved with any competing
claims by individual community licensees'.!” The committee does not believe that was
the CBAA's suggestion. The CBAA was suggesting that ACMA deal with licensing,
and that issues be resolved by a community radio industry body (which could, but did
not need to, be CBAA) under guidelines registered with ACMA.'® This need not

involve commercial radio licensees.

2.20  In response to a request from this committee, DCITA examined the CBAA's
proposal where by an industry body representing the community radio broadcasters
takes on these functions. DCITA believes there are possible concerns and risks that
could arise in relation to the proposed involvement of an industry body in digital radio
on behalf of particular community broadcasting licensees.*®

2.21 DCITA argued that the nomination by the industry body of particular
persons/licensees to hold shares in a joint venture company on behalf of a broader
group of individual digital community radio broadcasting licensees would appear
likely to increase the risk of disputes between community broadcasters.

An alternative approach to the nomination process would be simply to
provide that relevant digital community radio broadcasting licensees may
hold shares directly in the joint venture company. However, this approach
would seem unlikely to yield any significant gains.

Firstly, it would be likely to increase the administrative and operational
burden on the joint venture company, with many voices rather than a single
entity representing the community broadcasters in the area.

Secondly, the nomination of persons/licensees by an industry group would
require the establishment of complex rules to ensure that the collective
shareholding of the individual community broadcasters in the joint venture
company was distributed equitably between the broadcasters concerned.?

16 CRA, Submission 7, p. 14.

17  CRA, Submission 7, p. 14.

18  CBAA, Submission 5, p. 6.

19  See DCITA's correspondence in the Appendix to this report.
20  DCITA Correspondence, Attachment B, pp 6-7.
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2.22

DCITA also thought the proposal would not necessarily resolve capacity

distribution issues:

2.23

The proposal for an industry body to make decisions on the distribution of
the reserved capacity would not appear likely to minimise the potential for
disputes between individual digital community radio broadcasting
licensees.

At a minimum, the industry body would need to develop detailed rules on
such matters as the making and revoking decisions on access to capacity,
entry of new community licensees, and resolving disputes. It is likely that
these rules would be necessarily complex as they would need to
accommodate the circumstances that might arise in any licence area, rather
than dealing with a specific licence area alone.”*

The ABC had concerns about the separate company arrangements required to

be entered into by national broadcasters using digital multiplexes:

2.24

A major concern is that the formation of a company has the potential to
place additional and unnecessary burdens on the national broadcasters.
These include tax obligations, administrative and compliance costs, audit
costs and directors’ insurance.

The Corporation strongly supports the view, reflected in the legislation, that
the most efficient model for Category 3 licences involves the ABC and SBS
owning and managing a common ensemble multiplex and other shared
infrastructure, rather than a third party. However, this does not of itself
require the formation of company. In discussion, the ABC and SBS have
been considering less formal instruments, such as a Memorandum of
Understanding. The ABC believes that the legislation should not specify the
precise instrument that is used for this purpose.?

The committee recognises the concerns of community radio and national

broadcasters. At the same time, all participants in this new broadcasting regime need
to recognise that a complicated set of policy objectives are being pursued under some
difficult technical constraints. It may be that the community radio sector's concerns
are unduly pessimistic. It appears access issues may only be going to emerge under a
particular set of circumstances:

Less bandwidth than desired for enough multiplexes to meet the interest of all
existing broadcasters wanting to commence digital broadcasting;

This would in turn imply a very high level of interest in the short term by both
commercial and community radio licensees wanting to commence digital
broadcasting; and

Intractable conflict amongst community broadcasters as to who should get
access to spectrum, if the total amount available is less than desired.

21
22

DCITA Correspondence, Attachment B, p. 7.
ABC, Submission 1, p. 6.
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2.25  The committee sought the view of the Department. It responded by indicating
the company approach has been adopted as it was considered to be the simplest, most
well-understood and equitable means of facilitating the collective involvement of the
digital community radio broadcasting licensees in digital radio.

2.26  Shares in a representative company may only be held by the digital
community radio broadcasting licensees for the licence area concerned. This provides
a direct line of control for these broadcasters to manage their participation in digital
radio.

. It will be these community broadcasters alone who make decisions concerning
their involvement — together with the commercial broadcasters — in the joint-
venture companies that will own and operate foundation multiplex transmitter
licences.

. It will be these broadcasters alone who making decisions regarding how much
capacity they are nominated to access — as individual licensees — as standard
access entitlements.

2.27  The proposed representative company has no greater role in digital radio than
in nominating the fractions of multiplex to be claimed by its shareholders — which are
the community broadcasters themselves — and being involved in the operation of
multiplex transmitter licences, again, on behalf of its shareholders. It is not intended
that the representative company would have any involvement in the day-to-day
operation of individual community broadcasting stations.

2.28  The committee also notes that the ACMA and the ACCC do have roles to play
in helping ensure disputes are resolved in a way that implements the framework,
prevents anti-competitive conduct and ensures a fair access regime.

2.29  Nevertheless, the committee understands that under the proposed model, any
conflict between community broadcasters over which amongst them gets to use the
limited bandwidth available will have to be resolved within the community radio
broadcasting representative company. The Department explained that it would be
open to the shareholders of a representative company to establish appropriate dispute
resolution mechanisms in relation to the capacity nomination through the constitution
of the representative company, should they consider this to be necessary. It will be
these broadcasters alone who make decisions regarding how much capacity they are
nominated to access — as individual licensees — to bandwidth entitlements. There will
be no external party making decisions for the broadcasters which they may not
consider to be in their interest.

DAB, DRM and regional and remote broadcasting

2.30  There was broad agreement from all submissions that DAB was the most
appropriate technology through which to operate digital radio in Australia. However,
there is also a recognition that DAB alone will not provide a full national coverage.
The Explanatory Memorandum recognises this reality and indicates that the
Government will continue to monitor developments with digital radio technologies,
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including Digital Radio Mondiale (DRM), to determine whether supplementary
platforms may be appropriate to address regional and remote coverage issues.?

2.31  The ABC was, however, of the view that an additional digital radio standard
that is appropriate for wide-area coverage of regional and remote Australia be adopted
from the start:

[O]ther platforms, such as DRM, will probably be required to address
regional and remote area coverage issues, including delivering digital radio
broadcasts that are able to be received on the highways between towns. The
ABC believes that such a wide-area digital radio standard should be
determined before the provisions of the current Bill come into effect.

The primary reason is that if, for example, DRM is ultimately adopted as
the wide-area digital radio standard, it will be necessary for receiver
manufacturers to produce multi-format devices that are able to receive both
DAB and DRM, as well as AM and FM analogue radio. In the absence of a
second digital radio standard for regional areas, no incentives currently
exist for manufacturers to consider the need for such multi-format receivers
in their forward planning. The likely result will be that by the time a second
digital radio standard is settled, digital tuners that are only able to receive
DAB broadcasts will be in the marketplace in significant numbers.

A better outcome would be achieved if all digital tuners sold in Australia
from the outset were able to receive both digital radio standards.?*

2.32  Broadcasting Australia suggested in their submission that the specification of
digital receivers for the Australian market was a key short term issue and one that
must take into account Australia's particular requirements. They concurred with the
observation that DRM is likely to provide a suitable technology for regional and rural
broadcasting. %

2.33  CBAA also referred to the different broadcasting technologies, however they
were satisfied with the bill's provisions in terms of complementary broadcasting
approaches.

The Bill is clearly drafted with the presumption of Eureka 147 DAB/DMB
technology. The reasons for the focus on EU147 at this time are understood
and agreed. It seems likely that other technologies may also have relevance
to the radio industry, including Digital Radio Mondiale (DRM) and Digital
Video Broadcasting, Handheld (DVB-H).

Since we last made comments of this nature it seems the Bill may have
been examined to ensure that licensing of near term future alternate

23 EM, p. 21.
24 ABC, Submission 1, p. 8.
25  Broadcasting Australia, Submission 2, p. 5.
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technologies for radio purposes is not excluded or made inadvertently
difficult.®

2.34  The second reading speech stated that the bill:

provides for a statutory review of issues surrounding the development of
technologies that may be better suited to rollout in regional areas. This
review, due to occur by 2011, will provide a timely consideration of the
opportunities for regional digital radio in the context of the development of
the platform in metropolitan areas as well as internationally.”’

2.35 The committee understands there may be several reasons for this cautious
implementation:

. Fear of the high costs of roll-out, for government, broadcasters and
consumers;
. Rapid evolution of both the technology and the standards underpinning

manufacture of both transmitters and receivers;

. Desire to encourage adoption by consumers of the technology, perhaps
informed by experiences with digital television; and

. Some questions over the technological advantages of DRM, which is the
technology generally discussed for regional and remote Australia.

2.36 It is understandable that cost is an issue. If DRM is mandated in some way
now, that may lead to all receivers having to include an extra digital radio technology
and hardware. This might increase their retail cost, even though it may be several
years before some of that technology is needed to listen to broadcasts. This may
reduce the popularity of digital radio generally. There are also costs to other parties,
including broadcasters and governments, which need to be taken into account.

2.37  The committee notes that the EM states that experience with DRM to date
appears to show that this technology may be able to provide a limited quality of
service — in some circumstances possibly not much better than analogue radio.?®
Taken together with strong evidence that consumer demand for digital radio is driven
by new and innovative content,” it is understandable if the government wishes to
carefully assess the benefits to consumers of the technology, particularly if there are
high roll-out costs for all parties (including radio listeners).

2.38  The committee recognises there may also be other options for broadcasting
outside major centres. The EM notes that some experience with digital radio to date

26  CBAA, Submission 5, p. 6.
27  The Hon. Bruce Billson, House of Representatives Hansard, 28 March 2007, p. 9.

28  See the EM, p. 6; DRM Consortium webpage, http://www.drm.org/system/technicalaspect.php,
accessed May 2007.

29  See, for example, the EM, p. 17.
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worldwide has been disappointing.*® Of the successes identified in the EM, one is the
use of satellite-based radio (SDARS) in the USA, which might be a potential
alternative for coverage of a wide area (such as regional and remote Australia). The
committee notes that the statutorily mandated review for regional area technology
options® is required to examine satellite as well as terrestrial technologies, suggesting
the government is aware of this possibility. At the same time, the committee
acknowledges that there are no serious suggestions of which it is aware that any
technology other than DRM is considered a likely candidate for the delivery of digital
radio in rural and remote areas of Australia.

2.39  The committee also notes that Broadcast Australia say in their submission that
they have been involved in a DRM trial in Canberra since 2006, but say nothing about
the results of this trial.*

240 The committee understands the complexity of the issues involved. It
recognises the merits in a careful and staged process of implementation for digital
radio. However, it is also concerned that if the government does not signal a preferred
standard for digital radio for the bush, the next generation of radios sold in the market
may not be able to receive and decode these signals. Experience of digital radio in the
UK highlights how existing receiver technology can hamper the evolution of digital
radio services. The committee hopes that the government will take an approach that
minimises the barriers to the adoption of digital radio in regional and remote areas.

Conclusion

241  The committee congratulates the government on its work in making digital
radio a reality that will soon be enjoyed by Australians. It recognises that there may be
fine tuning needed, and that as the government has pointed out, there are more
challenges and opportunities ahead. The committee is satisfied with the bill as a
whole.

Recommendation 1

2.42  The committee recommends that the bill be passed.

Senator Alan Eggleston
Chair

30 EM,p.7.
31  See Item 70, p. 36 of the bill.

32  Broadcast Australia, Submission 2, p. 2.
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Labor Senators' Minority Report

Labor Senators do not support the recommendations in the Chair’s Draft Report.

Labor Senators consider that there has been an abuse of process which shows
complete disregard and contempt for the Senate's role as a house of review.

Procedural failings of the inquiry
It is worth noting for the record, relevant facts concerning the conduct of this inquiry.

Firstly, Labor Senators do not consider that interested parties had adequate time in
which to consider the Bills and draft their submissions for the ECITA Committee.

Given that the objective of the Bills is to pave the way for digital radio in Australia,
the lack of time allocated for submissions to be drafted meant that parties with
interests in the future of the Australian radio communications were forced to consider
some 137 pages of amendments in a very short time frame. This situation is clearly
inadequate and cannot result in meaningful consultation.

Secondly, Labor Senators do not consider that they have had sufficient time to
adequately review and/ or consider the submissions, particularly given the acceptance
of late submissions and the provision of the draft report by the ECITA Committee on
23 April 2007, for a meeting of the Committee on 24 April 2007. Again, these
circumstances are inadequate and unsatisfactory.

Labor Senators do not understand why this process appears to have been accelerated
(once again) when there is no apparent time imperative for passing the Digital Radio
Bills.

At the meeting on 24 April 2007, the ECITA Committee resolved to refer the
Commercial Radio Australia submission to DCITA for comment and seek a response
in the week commencing 30 April 2007, to table an interim report on 30 April 2007
and to meet in the week commencing 30 April 2007 to consider the draft report for
tabling prior to the next day of sitting.

On 30 April 2007, members were informed that the Committee would meet again on 3
May 2007 to deliberate on the Bill and the ECITA Committee’s Draft Report. At that
stage, no further information had been received from DCITA or any other party, since
the initial meeting on 23 April 2007.

On 1 May 2007, members were provided with a copy of a letter from DCITA to the
ECITA Standing Committee. Over some 30 pages, the letter details DCITA’s:

e responses to issues raised by Commercial Radio Australia’s submission;
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e comments on the ECITA Committee’s summary briefing; and
e the consultation process.

Due to the ECITA Committee’s tight deadlines, there has not been sufficient time in
which to consider DCITA’s response.

On 2 May 2007, the Chair confirmed that the meeting would take place on 3 May
2007 and provided members with a revised Draft Report, recommending that in light
of DCITA’s responses and notwithstanding that there “may be some fine tuning
needed”, the Bills should be passed.

The way in which this process has been handled demonstrates the government’s
disinterest in external scrutiny of its legislation and its disinterest in allowing the
Senate to do anything more than simply rubber stamp its proposed legislation.

Legislative short-comings identified

The Submissions received revealed a number of significant issues with the drafting of
the Bill. The short reporting time frame did not permit the Committee to fully explore
all of these issues, however, key issues that have been identified are as follows:

e other supplementary platforms, such as Digital Radio Mondiale (DRM)
will be required to ensure coverage in all regional and remote areas. At
present, the Bill however only specifies the use of Digital Audio
Broadcasting (DAB) technology;

e |tem 15 of Schedule 1 restricts the definition of “digital program
enhancement content” to text, still images and any prescribed forms- to
encourage the take up of digital radio, this definition should be
broadened to include animation and video clips (as is already available
on mobile phones)

e ACMA can only issue multiplex licenses to “digital representative
companies”-this is onerous for community organisations;

e The Bill does not provide guaranteed capacity for community radio
broadcasting services on all available multiplexes- access rights to
digital capacity for community broadcasting radio services can only
arise where a multiplex is first brought into existence by virtue of
commercial radio licensees exercising rights for digital capacity.

e Moratorium set out in section 35C should continue for 6 years after
“adequate coverage date” in the relevant licence area, which should be
defined as when coverage reaches 80% of relevant licence area
population;
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e Should not be a “use-it or lose it scheme” under section 35D (whereby
ACMA may convert a licensee’s licence back to analogue where they
are not providing at least one digital commercial radio broadcasting
service in its licence area) for at least 2yrs after the digital start-up date
in a licence area and the Digital Radio Bill should set out guidelines for
ACMA'’s exercise of discretion in converting licences under s35D and
defences/ reasonable excuses that could be raised by a commercial
broadcaster

Labor Senators request a further extension of time in order that these points and
following issues can be considered prior to the bills being passed:

o full assessment of issues raised in the submissions, including those in
the Commercial Radio Australia, ABC and SBS submissions, which,
due to the tight deadlines set by the Committee could not be adequately
assessed; and

e full and frank consultation with stakeholders.
Conclusion

Labor Senators do not believe this inquiry process has been adequate nor has it
allowed for full consideration of the complex issues encompassed by the Bill. The
time allowed has been insufficient and has not allowed for the interested parties to
properly consider the Bills or prepare their submissions, for full and frank inquiry or
for serious consideration of the number of technical issues in the subject matter of the
Bills. Labor Senators find it regrettable that the government is disinterested in
improving radio-communications legislation and paving the way for digital radio in
Australia and that it appears intent on forcing through the legislation as soon as
possible, to the detriment of the Australian people.

Senator Kate Lundy Senator Ruth Webber
ALP, Australian Capital Territory ALP, Western Australia
Senator Dana Wortley Senator Stephen Conroy

ALP, South Australia ALP, Victoria
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Australian Government

Department of Communications,
Information Technology and the Arts

Secretary

Helen Williams AO

our reference

Senator Alan Eggleston

Chair

Standing Committee on the Environmpnt, Communications,
Information Technology and the Arts

PO Box 6100

Parliament House

CANBERRA ACT 2600

Dear Senator Eggleston
Digital radio legislation

[ refer to your letter of 24 April 2007 in which you requested a response from the
Department to issues raised by submissions to the current Senate Committee on the
Environment, Communications, Information Technology and the Arts inquiry into the
Broadcasting Legislation Amendment (Digital Radio) Bill 2007 and the Radio Licence
Fees Amendment Bill 2007 (the digital radio bills).

The Department’s response to the issues raised in the Commercial Radio Australia
(CRA) submission in relation to the digital radio bills is provided at Attachment A.

The Department’s comments on the summary briefing prepared within the committee on
the multiplex governance framework for community radio and, in particular, the
Community Broadcasting Association of Australia’s proposed alternative model for
managing community radio access to multiplexes, and on concerns about how conflict
between stakeholders would be resolved is at Attachment B.

Your letter also sought advice regarding the consultation process to date with community
radio stakeholders. The community sector has been widely consulted in the development
of the Government’s digital radio policy framework and the subsequent digital radio
bills.

In December 2004, the Minister released the report of the Digital Radio Study Group,
together with an issues paper, to elicit the views of all interested stakeholders on the
implementation of digital radio in Australia. Submissions were received from a range of
radio broadcasters, representative groups and individuals, including the Community
Broadcasting Association of Australia (CBAA), RPH Australia Cooperative Limited and
Melbourne community station 3MBS-FM. The Department also met with major radio

GPO Box 2154 Canberra ACT 2601 Australia » telephone 02 6271 1872 « facsimile 02 6271 1077
email helen.williams@dcita.gov.au * website http://www.dcita.gov.au



sector stakeholders, including representatives of the CBAA and individual community
broadcasters.

In September 2006, the Department co-funded a Digital Radio Symposium — convened
by the CBAA — to enhance the understanding among wide-coverage community radio
broadcasters of the introductory model for digital radio, and related matters. The
Department provided an opening address to the Symposium setting out the key elements
of the Government’s introductory framework for digital radio relevant to the community
sector. A range of other issues of relevance to the sector were also discussed, including
industry delivery models for digital radio, the definition of wide-coverage community
radio broadcasting licensees for the purposes of digital radio, management of digital
radio capacity, and infrastructure and capital costs.

Finally, an exposure draft of the digital radio legislation was released to major radio
stakeholders, including the CBAA, in’February 2007. The CBAA provided a response to
this process and the Department also responded to telephone queries from CBAA
representatives regarding the provisions of the exposure draft prior to the introduction of
the bills into Parliament.

I trust this information will assist the committee in the conduct of it’s inquiry.
Yours sincerely

Hola LQ0 0 s

Helen Williams
2DApril 2007



ATTACHMENT A

RESPONSE TO MATTERS RAISED IN COMMERCIAL RADIO AUSTRALIA (CRA)
SUBMISSION

Note: References to the BSA mean Broadcasting Services Act 1992. References to the
Radcomms Act mean the Radiocommunications Act 1992,

Part A — Issues that need to be addressed

Review of Digital Radio Moratorium

CRA argues that the Bill should include the requirement for statutory review of the digital radio
moratorium period no later than 5 years after the commencement of digital radio broadcasting, and
requests that the review be required to have regard to matters including financial viability of
broadcasters in the licence area and costs incurred by broadcasters in rolling out and operating
digital broadcasting systems in addition to analogue systems.

Response

Items 70 and 177 provide for reviews (under new BSA section 215B and new RCA section 313B)
into the licensing, regulation and development of digital radio to be conducted before 1 January
2014 (i.e. one year before the first moratorium in the state capital cities will end, or five years after
the commencement of digital radio broadcasting).

These reviews will enable consideration to be given to issues arising in relation to the moratorium.
Review of Analogue Moratorium

CRA argues that the Bill should include additional restrictions upon ACMA’s ability to allocate
new analogue commercial radio licences. It suggests that the Bill should prevent ACMA from
allocating further analogue commercial radio licences unless the Minister has decided that these
licences should be allocated (with the Minister’s decision being informed by a review).

Response

Item 37 of the Bill provides for a six year moratorium on the allocation of digital commercial radio
broadcasting licences.

Any extension of the moratorium to apply to allocation of analogue radio licences would be a
matter for the Government.

However, it is noted that there is already an administrative halt on the issue of new commercial
radio broadcasting licences. In September 2003, the then Australian Broadcasting Authority
announced an effective five year moratorium on the issue of new commercial radio licences
following the allocation of the last commercial radio licence in each market. In Sydney and
Brisbane, for example, consideration of possible new services would not occur until after April
20009.

After the end of the five year period, the regulator is expecting to respond to requests for further

commercial services on a market-by-market basis, but is not intending to commence widespread
replanning of broadcasting services throughout Australia.
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Capacity Entitlements

CRA argues that the Bill should ensure that commercial radio broadcasters’ entitlements to digital
radio spectrum reflect the fact that some commercial radio broadcasters hold more than one licence
in a licence area.

CRA also argues that once all incumbent broadcasters’ entitlements are fulfilled, any “‘excess
capacity’ should be made available for ‘restricted datacasting’ or lie dormant.

Response

Item 172 of the Bill establishes a cap on the capacity that may be accessed by any one commercial
radio licensee (new section 118NV). As noted in the Explanatory Memorandum, the cap provides
that any one digital commercial radio broadcasting licensee is not entitled to access more than a
total of two-ninths of multiplex capacity in any licence area, regardless of how many digital radio
multiplex transmitter licences are issued for the area.

The cap on total multiplex capacity that may be accessed by a digital commercial radio
broadcasting licensee is applied on a per-licence basis.

That is, commercial radio broadcasting operators who own two commercial radio broadcasting
licences in an area will — subject to the availability of capacity — be able to access up to four-ninths
of the capacity of a multiplex in a licence area in total by virtue of the fact that they hold two
commercial radio broadcasting licences.

This is explained in the Explanatory Memorandum (page 77).

Under section 118NT, if capacity available under the digital radio multiplex transmitter licence on
the digital start-up day for the area exceeds the aggregate of the standard access entitlements or
capacity reserved for community broadcasting, the foundation digital radio multiplex transmitter
licensee must ascertain the level of demand for access to the excess multiplex capacity from content
service providers who are entitled to provide one or more digital content services in the BSA radio
area, within ninety days of the digital radio start-up day for the designated BSA area. This means
that once standard access entitlements are fulfilled, excess capacity (excluding the capacity reserved
for community broadcasting) is to be offered to digital commercial and digital community radio
broadcasters who are licensed to provide digital radio service in that licence area and to restricted
datacasters, and national broadcasters in relation to a category 2 multiplex transmitter licence.

During the moratorium period, the excess capacity can only be offered to incumbent broadcasters
(who, in relation to commercial licensees, will be the only ones licensed to provide digital radio
services during the moratorium) and restricted datacasters. The only exceptions to this arise if
ACMA has issued a new digital commercial radio broadcasting licence in accordance with section
35D (where an incumbent licensee has failed to provide a digital service) or where a new digital
community radio broadcasting licence has been issued for that licence area.

Planning for new Digital Services

CRA argues that the Bill should ensure that post-moratorium planning for any ‘new entrant’ digital
radio services reflect the planning scheme and priorities under Part 3 of the BSA.

Response
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The Bill makes a number of changes to streamline the planning process for digital radio.

Item 32 inserts new subsection 25(4) which provides that ACMA is not required to have regard to
sections 23, 24 or 27 in developing or varying a Frequency Allocation Plan (FAP) for digital radio
services or restricted datacasting services for the spectrum designated under subsection 31(1) or
subsection 31(1A). It is unnecessary for ACMA to re-examine all the issues examined in
developing the FAP, because digital radio services will be introduced on the basis of existing
licence areas with services provided, for the most part, by existing licensees or after preparation of
Licence Area Plans (which have regard for sections 23, 24 and 27) and preparation Digital Radio
Channel Plans (see Item 75 of Schedule 1) which involves public consultation processes.

New subsections 26C(1) and (3) provide that Licence Area Plans (LAPS) are not required to deal
with commercial or community digital radio broadcasting services provided under licences in force
immediately before the digital radio start-up day for the licence area which authorise digital
transmission. Requiring ACMA to replan the digital radio services of incumbent licensees would
add unnecessary costs and delays in the rollout of digital radio as the licences providing these
services are already planned through existing LAPS.

New subsection 26C(2) provides that LAPs are not required to deal with digital services provided
under a digital commercial radio broadcasting licence allocated in accordance with new subsection
35D(3). Existing LAPs will not need to be varied because the new licensee will be allocated a
license under new subsection 35D (3) and will replace the existing BSA licensee, in relation to the
delivery of digital radio services in the licence area.

New section 26D provides that LAPs dealing with digital commercial, digital community or digital
national radio broadcasting services are not required to identify each individual digital radio service,
but can deal collectively with the digital radio services that, from time to time, are, or are to be,
transmitted under the digital radio multiplex transmitter licence by licence type, for the licence area.
This provision will enable LAPs to deal collectively with the services to be provided on the
multiplex transmitter licences in a market, rather than each individual digital broadcasting service.

This provision will apply after the moratorium. In this situation, in developing LAPs (and planning
for services collectively) considerations will involve having regard to the socio economic criteria
for planning purposes (contained in section 23 of the BSA) and will be subject to the normal public
consultation requirements of a LAP (under section 27 of the BSA).

Multiplex licences

CRA argues that the Bill should clarify that an eligible joint venture company can hold more than
one foundation multiplex transmitter licence in a licence area, and suggests that the Bill or EM
needs to make clear that the only cost to be incurred by broadcasters in the allocation of foundation
licences will be an administrative fee determined by the ACMA.

CRA also argues that non-foundation multiplex licences should not be able to be allocated until
after the end of the moratorium.

Response
Item 161 of the Bill sets out the terms on which ACMA may allocate foundation and non-

foundation multiplex transmitter licences, including the requirements for the formation by
broadcasters of eligible joint venture companies that may apply for foundation licences.
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It is recognised that for administrative and operational reasons incumbent broadcasters may choose
to form a single joint venture company to run all foundation multiplexes in a licence area.

The Bill does not prevent this.

However, the company must satisfy the requirements of the allocation process that include that all
qualifying incumbent broadcasters in the licence area were invited to become shareholders.

In this case, legislation specifies that the fee charged for such foundation licences must not amount
to taxation. The Explanatory Memorandum (page 64) makes clear that this means the fee would be
‘administrative only’.

Item 155 of the Bill inserts new section 98C into the Radcomms Act, which enables ACMA to
declare that a specified category 1 digital radio multiplex transmitter licence is a foundation
category 1 digital radio multiplex transmitter licence (see Item 136 of Schedule 1).

Item 155 also inserts new section 98D into the Radcomms Act, which enables ACMA to declare
that a specified category 2 digital radio multiplex transmitter licence is a foundation category 2
digital radio multiplex transmitter licence (see Item 137 of Schedule 1).

These provisions enable an important and necessary distinction to be drawn between foundation
digital radio multiplex transmitter licences and non-foundation digital radio multiplex transmitter
licences:

o Foundation digital radio multiplex transmitter licences are category 1 and category 2
licences that provide standard access entitlements for digital commercial, digital
community and digital national radio broadcasting operators in an area (see ltem 172,
new sections 118NQ, 118NR, 118NS). Essentially, they are licences designed to
accommodate incumbent operators.

o Non-foundation digital radio multiplex transmitter licences are any additional category 1
or category 2 multiplex transmitter licences issued in an area which do not provide for
standard access entitlements (see Item 172, new section 118NU). These licences are
intended to accommaodate any future digital radio broadcasters, and may be issued in a
particular area once sufficient foundation licences are in force (see Item 161 of Schedule
1).

As noted above, the Bill provides that non-foundation multiplex transmitter licences may be
allocated only when sufficient foundation multiplex licences have been allocated in a market to
accommodate the standard access entitlements of the commercial broadcasters in the market.

It would be open to ACMA to issue a non-foundation multiplex transmitter licence in an area,
subject to the requirement to have issued sufficient foundation licences and (presumably) subject to
spectrum availability.

However, the moratorium on the issue of new commercial radio licence would operate irrespective

of the issue of a non-foundation multiplex licence (i.e. any non-foundation licensee would have no
new digital commercial radio content service providers until after the moratorium period).
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Part B — Drafting Clarifications and Amendments

Restricted datacasting services

CRA argues that restricted datacasting licensees should not be permitted to provide audio services,
and it requests that the definition be changed.

Response

Item 24 of the Bill inserts into section 6 of the BSA a definition of ‘restricted datacasting licence’.
This new sub-category of datacasting licence is defined as a licence that is issued in response to an
application for a ‘restricted datacasting licence’. An application for a ‘restricted datacasting licence’
can be made under new subclause 7(3) of Schedule 6 of the BSA (see Item 105 of Schedule 1).

Item 110 inserts new section 24A into the BSA, which imposes licence conditions relating to
transmission mode and program content for ‘restricted datacasting licences’ (see Items 24 and 25 of
Schedule 1).

In the absence of any legislative instrument specifying content that may not be provided, restricted

datacasting licence holders can provide the same types of services as datacasting licence holders,

including the following types of services:

information-only programs (including those which enable transactions);

educational programs;

interactive computer game;

text or still visual images;

Parliamentary broadcasts;

email;

internet content;

10 minute extracts of a television program in the following genres (known as category 1

programs). These extracts are not able to be combined with other extracts to form a

whole program which would fall into one of these genres: Drama, Sport, Music,

Infotainment/lifestyle, Documentary, Reality TV, Children’s entertainment, Light

entertainment/variety, Compilation programming, Quiz/games, Comedy, a combination

of the above; and

o 10 minute news, current affairs, financial/market/business information or weather
bulletins (or bulletins which combine these elements). These may be repeated at 30
minute intervals but may not be run consecutively. Bulletins may be presenter-based.

There are also restrictions on “datacasting’ (and therefore on ‘restricted datacasting’) relating to

audio content (Division 2 of Schedule 6 to the BSA).

o Subclause 21(1) prohibits a datacasting licensee from using the datacasting service to
transmit matter that, if it were broadcast on a commercial radio broadcasting service,
would be a designated radio program.

As with genres restrictions relating to television programs, there are also some exceptions relating
to audio content:

o Subclause 21(2) has the effect of excluding “information-only programs', “educational
programs' and “foreign-language news bulletins' from the audio content condition.
o Subclauses 21(3) to (8) enable ACMA to make written determinations providing that

specified radio programs or specified matter is taken to be, or is taken not to be, a
designated radio program.
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o Subclause 21(9) provides that subclause 21(1) does not apply to the transmission of so
much of a datacasting service as consists of an "Internet carriage service'.

o Clause 22 permits carriage of Parliamentary proceedings and certain court and other
proceedings.

Digital Program Enhancement Content: s8AB(1)

CRA argues that the policy intent was that there was no restriction on what broadcasters could use
digital radio spectrum for, and therefore the definition of enhancements should be broadened to
include dynamic text, animated gifs, interactive web-site capabilities and short burst video.
Response

Items 15 and 26 of the Bill allow commercial, community and national radio broadcasters to
provide text and still visual images as part of their digital services. This additional content is known
as “digital program enhancement content’.

The Bill does not allow animation or moving visual images.

However, in order to provide some flexibility for adjustment to the definition of permitted program
content, the Bill provides the Minister with a power to determine additional types of digital program
enhancement content. This might include animation or moving image material.

Moratorium on the issue of new licences: s35C

CRA in its submission supports the inclusion of a moratorium period but requests additional
features in the Bill to:

1. enable the Minister to extend the moratorium following completion of a review
(discussed in Part A);

2. clarify that the digital moratorium commences when the Bill receives Royal Assent; and

3. extend the moratorium such that it continues for 6 years after an ‘adequate coverage

date’ - a date by which there is rollout of infrastructure to provide services to 80 % of the
licence area population.

Response

Item 37 inserts a new section 35C into the BSA. New section 35C provides for a six year
moratorium on the issue of new digital commercial radio licences in the broadcasting services bands
in a licence area, beginning at the start of the digital radio start-up day for the licence area.

The commencement of the moratorium on the issue of new digital commercial radio licences from
Royal Assent would not achieve a greater level of commercial protection than is already provided
for under existing licensing arrangements. The Bill does not allow commercial broadcasters to
provide digital services until digital start-up day, which is when the moratorium is due to start.

Item 39 inserts new section 41D which prescribes the services (by reference to transmission mode)
authorised, at various points in time, by commercial radio broadcasting licences by reference to the
time of allocation of the licence. Section 41D authorises incumbent licensees to deliver digital
services after digital radio start-up day and/or to continue to provide their analogue services using
their existing BSA licences.

CRA-6



New subsection 41D(2) provides that a commercial radio broadcasting licence allocated on or after
the commencement of the section but before the digital radio start-up day for the licence area, that
was allocated as a licence to provide an analogue service, is taken to authorise the licensee to
provide an analogue service during the period beginning on the commencement of the section and
ending immediately before the digital radio start-up day for the licence area. That is, any licence
issued after Royal Assent can only provide analogue services until digital radio start-up day.

New subsection 41D(3) gives effect to the Government’s intention to allow incumbent licensees to
deliver digital radio services using their existing BSA licences, after the digital radio start-up day.

Any extension of the moratorium beyond the six year period would be a policy matter for the
Government.

However, Items 70 and 177 provide for reviews (under new BSA section 215B and new RCA
section 313B) into the licensing, regulation and development of digital radio to be conducted before
1 January 2014 (i.e. one year before the first moratorium in the state capital cities will end, or five
years from the commencement of digital radio services). This review could examine whether the
moratorium could be extended and under what conditions.

Use it or lose it: s35D

CRA argues that this provision gives ACMA significant and potentially draconian power and
considers that this power should not be able to be exercised for at least two years after the start-up
date in a licence area.

CRA also prefers that the Bill expressly set out the factors listed in its submission within s35D.
Response

Item 37 inserts new section 35D which provides that the continuity of the moratorium in any
licence area is contingent upon the provision of at least one digital commercial radio broadcasting
service by each commercial radio broadcasting licensee.

The section requires ACMA to allocate a new digital commercial radio broadcasting licence for the
licence area if a commercial radio broadcasting licensee who is licensed to provide one or more
digital services on the digital radio start-up day does not provide at least one digital commercial
radio broadcasting service during the digital radio moratorium period for the licence area (i.e. after
the digital radio start-up day for the area).

In these circumstances, under proposed subsection 35D(2), ACMA is also required to determine, by
written notice to the licensee, that the digital commercial radio broadcasting licence ceases to
authorise the licensee to provide one or more digital commercial radio broadcasting services in the
licence area, and that the incumbent’s licence only authorises transmission in analogue mode.

o A delay in the application of the ACMA power under this section for at least two years
would reduce the incentive for broadcasters to commence services for that period.
Services would not, in effect, be required to commence until the beginning of 2011.

A determination made by ACMA under section 35D will be reviewable by the Administrative
Appeals Tribunal (see Item 65 of Schedule 1).
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New subsection 35D(4) enables ACMA to specify, by legislative instrument, circumstances in
which a commercial radio broadcasting licensee is taken to be providing a digital commercial radio
broadcasting service. It is feasible that there may be circumstances where a licensee is legitimately
unable to meet a continuity of service provision, for example, where interruptions to the provision
of digital radio service in a licence area were directly or indirectly caused by factors outside the
reasonable control of the licensee such as weather damage to transmission or distribution
equipment.

Proposed subsection 35D(4) would provide flexibility to deal with such circumstances by enabling
ACMA to specify the circumstances in which a licensee is taken to be providing a service and
enabling ACMA to take into account circumstances which emerge closer to the time of digital start-

up.
Multiplex issues: s43D(2)

CRA suggests drafting changes to ensure that it is clear that radio broadcasters are only entitled to
provide services on multiplexes in their licence area.

Response

A number of provisions mean that radio broadcasters are only permitted to provide digital radio
services on multiplexes in their licence area.

Item 40 inserts new section 43D into the BSA, which provides special licence conditions relating to
digital radio commercial broadcasting services.

These conditions include that the service or services must be transmitted using a multiplex
transmitter operated under a category 1 or category 2 digital radio multiplex transmitter licence
allocated under the Radcomms Act. This provision ensures that digital radio services are provided
only via licensed DAB multiplex transmitters.

Item 39 inserts new section 41D into the BSA, which authorises incumbent licensees to deliver
digital services and/or to continue to provide their analogue services using their existing BSA
licences in the licence area.

In addition, licence conditions imposed on the multiplex operators under s109B of the Radcomms
Act (by Item 166) make it clear that in relation to commercial and community digital radio services,
category 1 and 2 multiplex transmitter licences may only be used to provide services where there is
in force a licence which authorises the provision of those service in that licence area.

Multiplex issues: s43D(4) and (5)

CRA considers that the wording of the provision should be revised to make sure that the meaning
of the section is clear.

Response

Item 40 inserts new section 43D into the BSA, which provides special licence conditions relating to
digital radio commercial broadcasting services.

The section provides a cap on the amount of multiplex capacity that can be used by a commercial
radio broadcasting licensee to simulcast in digital an analogue commercial radio broadcasting
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service. This is intended to ensure the development of new and innovative digital-only
programming, while not unreasonably constraining a broadcaster’s legitimate right to replicate a
reasonable amount of their analogue service in digital.

As noted in the Explanatory Memorandum (page 48), new subsections 43D(4) and 43D(5) of the
Bill provide that, where there are two or more digital radio multiplex transmitter licences (category
1 or 2) for the licence area, commercial digital radio broadcasters will be subject to the condition
that they can use not more than the designated fraction of the total multiplex capacities under those
digital radio multiplex transmitter licences (i.e. one-eighteenth of the capacity of two multiplexes is
equivalent to one-ninth of the capacity of any one digital radio multiplex in the licence area) to
provide a service that passes the shared content test in relation to an analogue commercial radio
broadcasting service provided under the first licence, or under a commercial radio broadcasting
licence that has the same licence area as the first licence.

The effect of subsections 43D(4) and 43D(5) (where there are two or more digital radio multiplex
transmitter licences) is the same in terms of the capacity to which the shared content test will apply
as that of subsection 43D(3) (where there is only one multiplex transmitter licence).

e In the case where there is only one multiplex transmitter licence for the licence area, the
capacity threshold that is applied in relation to the shared content test is 1/9" of multiplex
capacity (refer subsection 43D(3)).

¢ In the case where there are two or more multiplex transmitter licences for the licence area,
the relevant capacity threshold is the ‘designated fraction’ of total multiplex capacities for
these licences, which is always equivalent to 1/9™ of the multiplex capacity of a single
licence (subsections 43D(4) and 43D(5)).

e For example, if there were two multiplex transmitter licences for the licence area, the
designated fraction would be 1/18th of the total multiplex capacities of the two licences: 1/(9
multiplied by two).

e 1/18th of the total multiplex capacities of two multiplex transmitter licences is equivalent to
1/9th of the capacity of one multiplex transmitter licence.

As such, in all circumstances, it would be open to a digital commercial radio broadcasting licensee
to use 1/9"™ of multiplex capacity to provide a simulcast service, or a service that includes more than
50% of the content from the broadcaster’s analogue service or another analogue service in the
licence area, should they wish to do so.

However, where a digital commercial broadcasting licensee acquires more than 1/9th of multiplex
capacity in the licence area, the commercial broadcasting licensee will be prevented from
simulcasting more than 50% of its analogue service or another analogue service in the licence area
on that additional capacity. This additional capacity above the 1/9th is to be used only for new
services.

Transmission Overspills
CRA requests that the Explanatory Memorandum should make it clear that the introduction of the
regulatory framework for digital radio is an opportunity to preserve and respect licence area

boundaries by more closely matching digital signals to those boundaries.

Response
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This appears to be a similar point to those made in relation to new subsection 43D(2) above. The
bill does not provide scope for a multiplex licensee to provide the broadcasting services of an
adjacent market or otherwise operate in an adjacent market.

Moreover, there is no intention to permit a greater level of overspill into adjacent markets in digital
than there currently is in analogue and, as a general comment, the Bill does not alter or amend the
current overspill protections that exist for licensed radio broadcasting services.

The technical specifications of multiplex transmitters that will be used to provide digital radio
services will be determined in digital radio channel plans prepared by the regulator (Iltem 154 of the
Bill refers). These digital radio channel plan must be consistent with all relevant planning
instruments, including licence area plans.

Allocation of multiplex transmitter licences: ss 102C & 102D

CRA expresses concern that there are no criteria for ACMA to choose which joint venture company
should get a multiplex licence — it suggests that this criteria should be the company that represents
the most commercial radio licensees in the relevant licence area and that one company per licence
area should be encouraged.

Response

Item 161 inserts new section 102C, which prescribes the circumstances in which ACMA can issue
a category 1 digital radio multiplex transmitter licence.

Item 161 also inserts new section 102D, which prescribes the circumstances in which ACMA can
issue a category 2 digital radio multiplex transmitter licence.

The new section provides for a two stage allocation process for category 1 digital radio multiplex

transmitter licences for the commercial and community broadcasters:

o Stage one: under new subsection 102C(2), incumbent commercial and community
broadcasters must be provided with an opportunity to elect to jointly hold (via a joint
venture company formed by these broadcasters in accordance with section 102C(5)) a
foundation category 1 digital radio multiplex transmitter licence, allocated for a fee (new
subsection 102C(2)) that must not amount to taxation (i.e. is administrative only) (new
subsection 102C(8)); and

o Stage two: under new subsection 102C(3), ACMA will be able to allocate a foundation
category 1 digital radio multiplex transmitter licence under section 106 of the Radcomms
Act if either no applications were made by “eligible joint venture companies’ (formed by
incumbent broadcasters in accordance with section 102C(5)) or applications were rejected
(under section 100). The allocation process under section 106 will be a price-based
allocation system (new subsection 102C(3)). Any rejection of application can be subject to
internal review by ACMA under section 285 of the Radcomms Act and is reviewable by the
AAT under section 292.

A similar process is involved for Category 2 multiplexes.

The Bill provides that ACMA may reject applications from eligible joint venture companies.
However, the grounds on which it can reject the application are the grounds on which it can reject
applications for apparatus licences under section 100 of the Radcomms Act. Such decisions are
appellable to the Administrative Appeals Tribunal.
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It will be a matter for commercial broadcasters in a licence area to manage the application process
in relation to joint venture companies. The provisions ensure that every incumbent broadcaster in
the licence area has the opportunity to join such joint ventures.

Eligible joint venture company: 102C(5) and s102D(5)

CRA argues that there should be a requirement that the ‘promoter’ of a joint venture company
should be a commercial radio broadcasting licensee.

Response

New s 102C and 102D provide for the allocation of multiplex transmitter licences to eligible joint
venture companies.

An eligible joint venture company will be required to be formed to apply for and hold a foundation
category 1 digital radio multiplex transmitter licence (subsection 102C(2)). New subsection
102C(5) provides that a company is an “eligible joint venture company’ for the purposes of section
102C if:

o before registration, the promoters of the company initially invited each incumbent
commercial broadcaster, and the community broadcasting representative company (if
formed) (see Items 146 and 172 of Schedule 1) to subscribe for shares in the company;

o assuming the initial invitation were to be accepted by each invitee, the incumbent
commercial radio broadcasting licensees who accepted the invitation would be issued with
an equal number of shares which, in aggregate, could total seven-ninths of the shares, and
the community digital radio broadcasting representative company would, if it accepted the
invitation, hold two-ninths of the shares in the joint venture company (new subparagraphs
102C(5)(a)(iii), (v) and (vi); and

o the only persons entitled to subscribe for shares in the eligible joint venture company would
be the incumbent digital commercial radio broadcasting licensees and the digital community
radio broadcasting representative company (new subparagraph 102C(5)(a)(iv)).

Similar provisions exist in new section 102D in relation o a Category 2 multiplex transmitter
licence.

As the rules for the joint-venture companies specify the terms on which each type of broadcaster
may participate, the identity of the promoter is largely irrelevant. The shareholders can only be
incumbent broadcasters and, from the time of formation, the shareholders will control the
operations of a company. The promoter has no rights or further role.

Implementation Plans: s109B

CRA expresses concern that the period for submitting an implementation plan (the scope of which
is unknown) should be longer than 30 days.

Response

Item 166 inserts new section 109B which sets in place general licence conditions which are to
apply to category 1, 2 and 3 digital radio multiplex transmitter licences. A number of these
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conditions are in line with existing conditions applicable to other apparatus licences. There are also
a number of general licence conditions which are specific to digital radio.

Section 109B multiplex transmitter licence conditions require:

o submission, if required, of an implementation plan to ACMA. ACMA is able to determine,
by legislative instrument, the requirements to be complied with by implementation plans,
within a specified period of at least 30 days.

This is a minimum period and, if ACMA judges that a longer period is necessary, it is free to
provide for it.

Content service provider

CRA expresses concern that, although the term is defined, it could be confused with the generally
accepted term in the telecommunications legislation.

Response
Item 172 inserts new Division 4B into the BSA.

Division 4B sets out an access regime for digital radio multiplex transmitter licences, requires
compliance with access obligations in relation to multiplex capacity under the licence, and provides
that terms and conditions on which the multiplex transmitter licensees are required to comply with
access obligations will be set out in access undertakings.

New section 118NA provides that this Division will deal with access to foundation category 1 and
foundation category 2 digital radio multiplex transmitter licences and non-foundation category 1
and non-foundation category 2 digital radio multiplex transmitter licences.

A “content service provider’ is defined as a company who provides, or proposes to provide, a
‘content service’. In turn, a ‘content service’ is defined for a category 1 digital radio multiplex
transmitter licence as a licensed digital commercial radio broadcasting service, a licensed digital
community radio broadcasting service, or a licensed restricted datacasting service (Item 172 of the
Bill, new section 118NB, and item 166, new section 109B). For a category 2 digital radio multiplex
transmitter licence, a ‘content service’ is defined as a licensed digital commercial radio
broadcasting service, a licensed digital community radio broadcasting service, a licensed restricted
data casting service or a national radio broadcasting service.

The term content service provider is clearly defined.

The term has already been used (and defined separately) in relation to the access regime in the
Radcomms Act, Division 4A, which relates to access to Channel B datacasting transmitter licences.

ACCC criteria: s118NJ

CRA questions whether the Bill should specify principles that the ACCC must consider in deciding
whether or not to accept an access undertaking from a digital radio multiplex transmitter licensee.

Response

Item 172 inserts new Division 4B into the BSA.
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New section 118NJ provides that the ACCC may, be legislative instrument, determine criteria to be
applied by the ACCC in deciding whether to accept undertakings or variations to undertakings.

The provisions in the Bill which allow the ACCC to develop the decision-making criteria that it will
use in assessing undertaking are consistent with the arrangements for other access regimes, such as
that for Channel B datacasting transmitter licences.

The decision-making criteria are legislative instruments and as such are subject to a requirement for
the ACCC to consult affected parties in their development.

Excess capacity entitlement

CRA requests that a longer period be permitted for multiplex owners to assess demand after the
digital radio start-up day.

Response
Item 172 inserts new Division 4B into the BSA.

New section 118NT provides that within 90 days of the digital radio start-up day the multiplex
operator is to ascertain the level of demand for capacity not occupied by standard access
entitlements or capacity reserved for community broadcasting. The ninety day timeframe includes a
thirty day period in which the digital radio multiplex transmitter licences must give notice of intent
to assess demand and invite content service providers to express interest in having access to that
excess multiplex capacity.

A three month period should allow sufficient time for the joint venture company to establish the
excess demand on a multiplex.

Prolonged delays would inhibit the ability of broadcasters to take up the opportunity to provide
additional services and postpone the entry of potential new restricted datacasting licensees.

ACCC Code: new s@118QH

CRA has expressed concern that the consultation requirements in relation to this Code do not
include consultation with broadcasters.

Response

Item 172 inserts new Division 4B into the BSA.

The ACCC may, by legislative instrument, make a binding code setting out conditions relating to
the provision of access to infrastructure. This must be done in consultation with digital radio
multiplex transmitter licensees, owners and operators of broadcasting towers and owners and

operators of designated associated facilities.

The code only relates to access by multiplex transmitter licensees to infrastructure such as
broadcasting towers, sites and associated facilities.

The Bill requires the ACCC to consult with digital radio multiplex transmitter licensees as well as
owners and operators of transmission towers and associated facilities.
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Other than through their control of joint venture companies holding multiplex licences, commercial
radio broadcasters do not have a significant stake in the access code for broadcasting infrastructure.

Digital Radio Channel Plans: s44A(5) and s44A(1)(e)

CRA has expressed concern that the consultation period is insufficient and that commercial radio
broadcasters must be consulted.

Response

Item 154 inserts new section 44A, which provides for the preparation of digital radio channel plans.
Under this section, digital radio will be planned and licensed on the basis of BSA licence areas. A
copy of a digital radio channel plan is to be made available on ACMA’s Internet site (subsection
44A(4)).

ACMA may, by legislative instrument, vary a digital radio channel plan. Before doing so, ACMA
must publish a draft of the variation on its site, invite public submissions within a period of at least
30 days and consider any submissions provided (subsections 44A(6) and (7)) .

The Bill requires that ACMA conduct public consultation in developing Digital Radio Chanel Plans
— this would ensure that commercial radio broadcasters are consulted.

The 30 day period provided is a minimum period. It would be expected that ACMA, which is
experienced in public consultation in relation to planning for spectrum and broadcasting licensing,
would provide an appropriate consultation period for the complexity of the Plan being considered.

Pre-existing use of Spectrum identified for digital radio

CRA considers that digital radio should take priority in the spectrum that may be designated under
subection 31(1A), and request that this be clarified in the Bill.

Response

Item 149 inserts new subsection 31(1A), which enables the Minister, in consultation with ACMA,
to designate parts of the spectrum as being partly for the purpose of digital radio broadcasting
services and restricted datacasting services, and to refer the spectrum to ACMA for planning under
Part 3 of the BSA. This designated spectrum forms part of the broadcasting services bands, under
section 6 of the BSA (see Item 3).

Spectrum constraints for digital radio mean that services are likely to need to be transmitted using
BSB spectrum as well as spectrum currently outside the BSB including, for example, ‘L-Band’ (1.5
GHz). This spectrum will be partly for the purposes of digital radio broadcasting and restricted
datacasting services.

The Minister may, by written instrument, determine that a designation under subsection 31(1A)
ceases to be in force at a specified time (subsection (1C)) or only has effect in relation to one or
more specified areas of Australia (subsection (1D).

These subsections enable the Minister to set a time limit on a designation under section 31(1A),
which may allow for the temporary use of spectrum, for example, pending decisions about spectrum
use after switchover from analogue television. Similarly, the capacity for the Minister to limit the
effect of a designation to one or more specified areas may have particular application in relation L-
Band, where some channels are currently utilised more heavily in some areas than others.
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The Bill safeguards the operation of existing licences authorised to use spectrum that may be
designated under new subsection 31(1A) as part of the BSBs for the purposes of digital radio and
restricted datacasting (see Item 92 of Schedule 1). This will ensure that existing users of non-BSB
spectrum are not unduly impacted by a designation for digital radio. Spectrum designated under
new subsection 31(1A) will also not be able to be used for a broadcasting service other than digital
radio (i.e. can not used for commercial television, analogue commercial radio, analogue community
radio, subscription television, datacasting, or class-licensed services.)

It would be a significant departure from the policy framework for digital radio providers to be given
rights which override those of existing spectrum users. This would create significant uncertainty for
existing users of this spectrum. It is also likely that sufficient unused spectrum will be able to be
found for digital radio services while still maintaining the framework in the Bill for sharing this
spectrum with existing users.

Regulations

CRA questions whether provision should also be made for digital radio regulations to address other
“miscellaneous matters” relevant to spectrum planning and spectrum use. CRA provides the
example of minimum bit-rates for national broadcasting services and argues that this is more
appropriately a matter determined by the Government than by ACMA.

Response

Item 166 inserts new section 109B which sets in place general licence conditions which are to
apply to category 1, 2 and 3 digital radio multiplex transmitter licences. A number of these
conditions are in line with existing conditions applicable to other apparatus licences. There are also
a number of general licence conditions which are specific to digital radio.

ACMA is also able to impose additional conditions and vary or revoke these under paragraphs
111(1)(a), (b) and (c) of the Radcomms Act. The Bill gives the Minister the power to direct ACMA
in relation to these powers (new subsections 11(6) and (7) of the Radcomms Act) (see Items 168
and 169 of the Bill). In relation to spectrum used for digital radio, the Bill provides the Minister
with a power to designate certain spectrum to be party for use for digital radio (see Item 149 of the
Bill).

More specific spectrum planning and usage issues are appropriately matters for the regulator, and
will be determined through the digital radio channel planning processes under new s44A of the
Radcomms Act.

There are a number of mechanisms by which technical issues, such as minimum bit rate settings for
individual broadcasting services, can be regulated if necessary.

Item 56 inserts new provisions in the BSA relating to the making of standards. New section 130AA
provides for technical standards for digital radio transmission. ACMA will have power to
determine, through legislative instrument, technical standards relating to the transmission of digital
radio services. Under new subsection 130AA(3), national broadcasters will be required to comply
with these technical standards. For other categories of broadcasters, compliance with standards will
be enforced through licence conditions.
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New section 130AB allows ACMA to determine, through legislative instrument, technical
standards relating to the operation of multiplex transmitters. These standards will be enforced
through licence conditions (see new section 109B(1)(0)).

Item 57 inserts new section 130BA, which allows ACMA to determine, by legislative instrument,
standards relating to domestic digital reception equipment for radio services. These standards will
be enforced through licence conditions. These technical standards setting powers could be used, for
example, to require the use of particular digital radio standards such as the recently revised Digital
Audio Broadcasting standard known as DAB+ .

Items 58, 61 to 63 amend subsection 130F(1) of the BSA to broaden the scope of Industry activities
for the purposes of Part 9B of the BSA to cover the activities of providers of radio services (new
subparagraph 130F(1)(ea)-(ef)), providers of reception equipment capable of receiving radio
services (new subparagraph 130F(1)(g)(va)-(vf)) and the operation of multiplex transmitters (new
subsection 130F(1)(i). Part 9B provides for the making of industry codes and industry standards in
relation to Industry activities.

If the licence is a category 3 licence (to be operated by national broadcasters) conditions can be
specified in the regulations (paragraph 109B(1)(s)). This would allow rules to be made, for
example, relating to the sharing of capacity on a category 3 multiplex transmitter (given that there
are no access obligations imposed on such licences which determine capacity sharing
arrangements).

Channel positioning

CRA expresses concern that there is no provision in the Bill for channel positioning within a
multiplex.

Response

Channel positioning is a matter that could — in the first instance — be dealt with by the joint venture
company. However, the new code- and standard-making provisions in the Bill provide ACMA with
the power to require the development of codes of practice relating to issues such as these if it
considers it necessary (for example, if industry cannot reach agreement). Items 54 to 63 refer.

Items 58, 61 to 63 amend subsection 130F(1) of the BSA to broaden the scope of Industry activities
for the purposes of Part 9B of the BSA to cover the activities of providers of radio services (new
subparagraph 130F(1)(ea)-(ef)), providers of reception equipment capable of receiving radio
services (new subparagraph 130F(1)(g)(va)-(vf)) and the operation of multiplex transmitters (new
subsection 130F(1)(i). Part 9B provides for the making of industry codes and industry standards in
relation to Industry activities.

These mechanisms have been provided in relation to digital television, where one of the matters
which may be dealt with by industry codes is channel numbering. The Bill will apply these
mechanisms to digital radio.

Agreements relating to digital radio transmitter licences
CRA is concerned that “in the absence of statutory protections, agreements between commercial

radio licensees with each other or with other shareholders in the relevant eligible joint venture
company may raise issues about compliance with the Trade Practices Act 1974.”
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Response

It is not clear what kind of agreement between licensees is envisaged that would require protection
from action under the Trade Practices Act 1974 (TPA). The purpose and functions of the joint-
venture company are prescribed in the Bill. For example, the allocation processes for standard
access entitlements are set out in proposed s 118NQ, and an access regime is required under
Division 4B.

CRA-17
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ATTACHMENT B

MULTIPLEX GOVERNANCE FRAMEWORK FOR COMMUNITY RADIO
DCITA COMMENT

Issue:
The administrative and managerial burden of the representative company

“... the requirement to form a company would constitute an unnecessary
administrative and managerial burden on the broadcaster.” (Briefing paper: 1.5)

DCITA comment:

The Government’s announced policy framework for the introduction of digital radio —
released by the Minister for Communications, Information Technology and the Arts,
Senator Helen Coonan, on 14 October 2005 — provided for the community radio
sector to participate collectively in digital radio®. Specifically, the framework
included the following:

e wide-coverage community broadcasters will be provided with the opportunity to
participate with the commercial broadcasters in the joint-venture companies
holding the multiplex licences for their services; and

e wide-coverage community broadcasters will have an entitlement to the equivalent
of two-ninths of capacity on these multiplexes, on the basis that they collectively
determine how this is to be shared.

It is therefore necessary to establish an entity to enable the relevant community
broadcasters in a licence area to manage their collective involvement in digital radio
on an equitable and transparent basis. To this end, the Bill provides for the designated
community radio broadcasters in each market to establish a digital community radio
broadcasting representative company (ltem 146 of the Bill).

Shares in each representative company can only be made available to the digital
community radio broadcasting licensees for the area on an equal basis. There are a
range of other provisions to ensure fairness and non-discrimination in the operations
of each company (refer Item 146 of the Bill).

e Where formed, a representative company will have the option to participate in the
joint-venture company applying for a foundation category 1 or foundation
category 2 multiplex transmitter licence in a market, and hold up to two-ninths of
the shares in that joint venture company (Item 161 of the Bill).

e The representative company may also nominate the digital community radio
broadcasting licensees to access capacity forming part of the capacity reserved for

! Media Release, Minister for Communications, Information Technology and the Arts, Senator Helen
Coonan, 14 October 2005, http://www.minister.dcita.gov.au
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the sector on each foundation category 1 or foundation category 2 multiplex
transmitter licence (Item 172 of the Bill). The company will also nominate each
licensee’s share of that capacity

The company approach has been adopted in the Bill as it was considered to be the
simplest, most well-understood and equitable means of facilitating the collective
involvement of the digital community radio broadcasting licensees in digital radio.
Shares in a representative company may only be held by the digital community radio
broadcasting licensees for the licence area concerned. This provides a direct line of
control for these broadcasters to manage their participation in digital radio.

e It will be these community broadcasters alone who make decisions concerning
their involvement — together with the commercial broadcasters — in the joint-
venture companies that will own and operate foundation multiplex transmitter
licences.

e It will be these broadcasters alone who making decisions regarding how much
capacity they are nominated to access — as individual licensees — as standard
access entitlements.

The proposed representative company has no greater role in digital radio than in
nominating the fractions of multiplex to be claimed by its shareholders — which are
the community broadcasters themselves — and being involved in the operation of
multiplex transmitter licences, again, on behalf of its shareholders.

The administrative requirements for the representative companies will be limited to
these two functions. It is not intended that the representative company would have any
involvement in the day to day operation of individual community broadcasting
stations in terms of the digital radio services they provide, the development or
sourcing program content, the sharing of resources, or any other matter related to the
operation of a digital community radio broadcasting service.

In this sense, the Bill provides for a “direct licensing model” similar to that which
applies for commercial broadcasting, as sought by the Community Broadcasting
Association of Australia.? The Bill provides for the individual licensing and
authorisation of community broadcasting stations in digital (Items 26, 50 and 51 of
the Bill), akin the arrangements for commercial broadcasters (Items 38 and 39 of the
Bill).

The Bill also establishes standard access entitlements that may be held and used by
individual digital community radio broadcasting licensees (Item 172 of the Bill),
parallel to the arrangements for incumbent digital commercial radio broadcasting
licensees (see also Item 172 of the Bill).

A point of difference between the community and commercial sectors is in terms of
capacity allocation, where the commercial broadcasters will be able to claim one-
ninth of the capacity of a foundation multiplex licence, whereas the digital community

2 Community Broadcasting Association of Australia, Submission to the Inquiry into the provisions of
the Broadcasting Legislation Amendment (Digital Radio) Bill 2007 and the Radio Licence Fees
Amendment Bill 2007, page 5.



radio broadcasting licensees will be required to collectively use their reservation of
two-ninths of capacity per foundation multiplex.

This is consistent with the Government’s policy framework for the introduction of
digital radio.?

® Media Release, Minister for Communications, Information Technology and the Arts, Senator Helen
Coonan, 14 October 2005, http://www.minister.dcita.gov.au
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Issue:

Concerns about how conflict between stakeholders would be resolved

“... under the proposed model, any conflict between community broadcasters over
which amongst them gets to use the limited bandwidth available will have to be
resolved within the community radio broadcasting representative company. It is not
clear how such resolution would work in practice.” (Briefing paper: 1.12)

DCITA comment:

The Bill provides for the digital community representative broadcasting company in
each licence area to nominate the fraction of reserved capacity to be claimed by each
digital community radio broadcasting licensee in the market as their standard access
entitlement (Item 172 of the Bill).

Establishing an entity to collectively nominate the capacity to be used by individual
broadcasters is necessary as the Bill — and the Government’s announced policy
framework — provides that wide-coverage community broadcasters must collectively
determine how to distribute capacity that is reserved for their services.

The nomination process in the Bill enables each representative company to either
specify the proportion of multiplex capacity that is to be made available to each
broadcaster, or alternatively, stipulate that the reserved capacity is to be divided
equally among the nominated broadcasters.

This process is intended to provide the digital community radio broadcasting licensees
in a market with significant flexibility and autonomy in the distribution of reserved
capacity, and affords a fall-back of equal distribution if the relevant shareholders can
not come to an agreement on any alternative approach.

However, it would be open to the shareholders of a representative company to
establish appropriate dispute resolution mechanisms in relation to the capacity
nomination through the constitution of the representative company, should they
consider this to be necessary.

Moreover, it should be noted that that shares in each representative company can only
be made available to, and be held by, the digital community radio broadcasting
licensees for the area concerned on an equal and non-discriminatory basis. It will be
these broadcasters alone who make decisions regarding how much capacity they are
nominated to access — as individual licensees — as standard access entitlements. There
will be no external party making decisions for the broadcasters which they may not
consider to be in their interest.

It should also be noted that, in relation to standard access entitlements, the role of the
representative company is limited simply to the nomination process itself. The
company will have no involvement the actual operation of individual digital
community broadcasting stations, the development or sourcing of program content,
the sharing of resources or any other matter related to the operation of a digital
community radio broadcasting service. Neither does it have a role in relation to
licensing community broadcasters, this remains a function of ACMA.



Issue:

CBAA’s proposed alternative model for managing community radio access to
multiplexes

“The CBAA was suggesting that ACMA deal with licensing, and that issues be
resolved by a community radio industry body (which could, but did not need to, be
CBAA) under guidelines registered with ACMA..”” (Briefing paper: 1.9)

DCITA comment:

Consistent with the Government’s announced policy framework”, the Bill provides
for the wide-coverage community radio broadcasting licensees in the state capital city
markets to participate collectively in the first phase introduction of digital radio, and
in particular to:

e jointly hold the multiplex transmitter licences for their services, together with the
digital commercial radio broadcasting licensees in the area; and

e access an amount of the reserved capacity — two-ninths of a multiplex — on each
foundation multiplex transmitter licence in the area.

It is therefore necessary to establish an entity that enables the digital community radio
broadcasting licensees in a licence area to manage their involvement in digital radio
on an equitable and transparent basis.

To this end, the Bill provides for the incumbent digital community radio broadcasters
in each market to establish a digital community radio broadcasting representative
company (Item 146 of the Bill). This company approach was considered to be the
most simple and efficient means of facilitating the relevant licensee’s collective
participation in digital radio.

Shares in each representative company can only be made available to the digital
community radio broadcasting licensees for the area on an equal basis. There are a
range of other provisions to ensure fairness and non-discrimination in the operations
of each company (Item 146 of the Bill).

e Where formed, a digital community radio broadcasting representative company
will have the option to participate in the joint-venture company applying for a
foundation category 1 or foundation category 2 multiplex transmitter licence in a
licence area, and hold up to two-ninths of the shares in that joint venture company
(Item 161 of the Bill).

e The digital community radio broadcasting representative company may also
nominate the digital community radio broadcasting licensees to access capacity
forming part of the capacity reserved for the sector on each foundation category 1
or foundation category 2 multiplex transmitter licence. The company will also
nominate each licensee’s share of that capacity (ltem 172 of the Bill).

* Media Release, Minister for Communications, Information Technology and the Arts, Senator Helen
Coonan, 14 October 2005, http://www.minister.dcita.gov.au
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The representative company is anticipated to be the most efficient and flexible means
of enabling the digital community radio broadcasters in a licence area to fulfil the
administrative functions of nominating the fractions of multiplex to be claimed by its
shareholders (themselves), or being involved in the operation of multiplex transmitter
licences.

However, it is possible that other arrangements could be considered as a means of
fulfilling these administrative functions. The Community Broadcasting Association of
Australia’s submission to the ECITA inquiry proposes an approach where by an
industry body representing the community radio broadcasters takes on these
functions.”

e Inrelation to the involvement of community broadcasting in joint venture
companies applying for and holding foundation multiplex transmitter licences:

“Nominee/s as appointed by a process determined by the industry body and
registered with ACMA..” (page 6)

e Inrelation to the distribution of multiplex capacity:

“Where there are more eligible licensees seeking 1/9th capacity than there is capacity
available then decisions on allocation of 1/9th capacity or fractions thereof will be
determined by processes developed by the industry body and documented in
Guidelines and registered with the ACMA.” (page 6)

There are, however, some possible concerns and risks that could arise in relation to
the proposed involvement of an industry body in digital radio on behalf of particular
community broadcasting licensees.

Joint-venture company participation

The nomination by the industry body of particular persons/licensees to hold shares in
a joint venture company on behalf of a broader group of individual digital community
radio broadcasting licensees would appear likely to increase the risk of disputes
between community broadcasters. This could be the case, for example, where a
nominated digital community radio broadcasting licensee was not considered by other
licensees in the area to necessarily represent their interests.

For this reason, the proposed representative company structure in the Bill allows only
the digital community radio broadcasting licensees for the area concerned to be
shareholders in the representative company. In this way, it is only those digital
community radio broadcasting licensees who will make decisions — through the
operations of the multiplex — that will impact on their digital radio services.

An alternative approach to the nomination process would be simply to provide that
relevant digital community radio broadcasting licensees may hold shares directly in
the joint venture company. However, this approach would seem unlikely to yield any
significant gains.

> Community Broadcasting Association of Australia, Submission to the Inquiry into the provisions of
the Broadcasting Legislation Amendment (Digital Radio) Bill 2007 and the Radio Licence Fees
Amendment Bill 2007.



Firstly, it would be likely to increase the administrative and operational burden on the
joint venture company, with many voices rather than a single entity representing the
community broadcasters in the area.

Secondly, the nomination of persons/licensees by an industry group would require the
establishment of complex rules to ensure that the collective shareholding of the
individual community broadcasters in the joint venture company were distributed
equitably between the broadcasters concerned, and did not result in the community
broadcasting sector holding the bulk of the shares in the joint venture company and
being required to meet significant financial and management costs associated with the
operation of a multiplex.

Capacity distribution

The proposal for an industry body to make decisions on the distribution of the
reserved capacity would not appear likely to minimise the potential for disputes
between individual digital community radio broadcasting licensees. Presumably, the
industry body would not simply represent the interests of the broadcasters in the
particular market, but rather those of the sector more widely.

At a minimum, the industry body would need to develop detailed rules on such
matters as the making and revoking decisions on access to capacity, entry of new
community licensees, and resolving disputes. It is likely that these rules would be
necessarily complex as they would need to accommodate the circumstances that
might arise in any licence area, rather than dealing with a specific licence area alone.

To the degree that any such decision-making processes is proved to be inadequate or
fail, the regulator, and the commercial shareholders in the joint-venture company,
would be impacted. This concern appears to have been reflected in the submission to
the inquiry by Commercial Radio Australia.’

®Commercial Radio Australia, Submission to the Inquiry into the provisions of the Broadcasting
Legislation Amendment (Digital Radio) Bill 2007 and the Radio Licence Fees Amendment Bill 2007,
page 14.



Issue:

Guaranteed capacity for community radio broadcasting

“...proposed arrangements regarding multiplex allocation categories [are]
unsatisfactory, and at odds with the Minister's initial announcement in October 2005
that all available multiplexes would provide guaranteed capacity for community radio
broadcasting.” (Briefing paper: 1.1)

DCITA comment:

The Government’s policy framework for the introduction of digital radio — released
by the Minister for Communications, Information Technology and the Arts, Senator
Helen Coonan, on 14 October 2005 — included the following:

“Jointly, wide-coverage community broadcasters in any market will have
access rights to 128 kbps per analogue service (up to a maximum of 256 kbps
per available multiplex) on the basis that they collectively determine how this
is to be shared.”’

The Broadcasting Legislation Amendment (Digital Radio) Bill 2007 (the Bill) reflects
this and other elements of the Government announced policy framework as outlined
below.

Item 172 of the Bill establishes standard access entitlements for digital radio
broadcasters — including digital community radio broadcasting licensees. These
standard access entitlements confer a right for broadcasters to access an amount of
multiplex capacity in an area to provide their digital radio services.

Different standard access entitlements apply to different broadcaster types, in
accordance with the policy framework announced by the Minister in October 2005.
However, all standard access entitlements are defined in terms of a fraction of
multiplex capacity®.

"Media Release, Minister for Communications, Information Technology and the Arts, Senator Helen
Coonan, 14 October 2005.

® The fractional representation of multiplex capacity has been incorporated in the Bill to accommodate
recent changes in the Digital Audio Broadcasting or DAB standard that is likely to be used for digital
radio in Australia. When the Government announced its policy framework for the introduction of
digital radio in October 2005, access rights for broadcasters were defined in terms of 128 kilobits per
second (kbit/s). This was equivalent to one-ninth of the net transmission capacity of a multiplex using
the DAB standard in existence at the time.

However, with the strong support of the Australian Government and with contributions from the
Australian radio industry, the international DAB standard has been revised to incorporate a more
efficient audio compression scheme alongside the existing scheme. If the more efficient standard,
known as DAB+ is used in Australia, one-ninth of available multiplex capacity will equate to around
116 kbit/s, although this will enable broadcasters to provide significantly more content as result of the
use of the more efficient compression scheme.

It can not be ruled out that the compression scheme used in DAB might again change as digital
broadcasting technologies evolve. Defining the standard access entitlements in terms of the fraction of
transmission capacity will provide greater certainty, while implementing the Government’s intention to
provide broadcasters with minimum rights to one ninth of multiplex capacity.
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The Bill provides that two-ninths of the multiplex capacity of every foundation
category 1 or foundation category 2 multiplex transmitter licence in a licence area will
be reserved for digital community radio broadcasting services. Foundation multiplex
transmitter licences are those that provide standard access entitlements for digital
commercial, digital community and digital national radio broadcasting operators in an
area.

The capacity reserved on every foundation multiplex transmitter licence for
community broadcasting can be accessed by individual digital community radio
broadcasting licensees where they are nominated by the digital community radio
broadcasting representative company for the licence area in question (which is formed
and owned by these broadcasters — refer Item 146 of the Bill).

Under the nomination process, the representative company can either specify the
proportion of multiplex capacity that is to be made available to each nominated
broadcaster, or alternatively stipulate that the reserved capacity is to be divided evenly
among the nominated broadcasters. The fraction of reserved capacity obtained by
each community broadcaster via the nomination process constitutes their standard
access entitlement.

The nomination process to determine the amount of multiplex capacity for each
standard access entitlement is necessary as the Bill provides for a reservation of
capacity that the relevant community broadcasters must jointly share. This collective
use of the capacity to be made available for the digital community radio services was
flagged in the Government’s announced policy framework.




Issue:

Adequacy of capacity allocation for community broadcasters

“... there will be more community radio broadcasters wanting access in some capital
city markets than there will be space on the available multiplexes. In these
circumstances, they [CBAA] see the arrangements as giving commercial broadcasters
better access to spectrum than community broadcasters. (Briefing paper: 1.2)

DCITA comment:

The Government’s policy framework for the introduction of digital radio — released
by the Minister for Communications, Information Technology and the Arts, Senator
Helen Coonan, on 14 October 2005° — provided wide-coverage community radio
broadcasting licensees in the state capital city markets with an opportunity to
commence digital radio services alongside the commercial and national broadcasters.

Specifically, the policy framework provided wide-coverage community radio
broadcasting licensees with the right to access the equivalent of two-ninths of the
capacity on multiplex transmitter licences that will provide incumbent digital
commercial radio broadcasting services, on the basis that they collectively determine
how that capacity is to be shared.

The framework did not provide wide-coverage community radio broadcasters with
equivalence in terms of capacity allocation with the commercial radio broadcasters or
the national radio broadcasters. Rather, the capacity entitlements and spectrum
reservations in the framework were established to provide each of the respective
sector’s with an appropriate opportunity to participate in the first phase introduction
of digital radio, taking into account their roles in the analogue radio environment and
the severe limitations on the amount of suitable spectrum available for digital radio
services.

The Broadcasting Legislation Amendment (Digital Radio) Bill 2007 (the Bill) gives
effect to the capacity entitlements and spectrum reservations set out in the framework
as outlined below.

In relation to the community sector, Item 172 of the Bill establishes a right for digital
community radio broadcasting licensees in an area to access an amount of multiplex
capacity reserved for the sector on every foundation category 1 or foundation category
2 multiplex transmitter licence. These rights are known as standard access
entitlements and the capacity reserved for these entitlements is two-ninths of the
capacity of a multiplex.

It should also be noted that standard access entitlements are not the only means by
which digital community radio broadcasting licensees may be able to access multiplex
capacity.

Digital community radio broadcasting licensees may also seek access to multiplex

® Media Release, Minister for Communications, Information Technology and the Arts, Senator Helen
Coonan, 14 October 2005, http://www.minister.dcita.gov.au
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capacity on a foundation multiplex licence via excess-capacity access entitlements.
Excess capacity access entitlements refer to capacity which is surplus to that required
to fulfil the standard access entitlements of existing broadcasters on a multiplex.

Item 172 of the Bill also sets out a process to distribute any excess capacity in an
equitable manner to content service providers entitled to provide digital radio services
in the relevant area. This includes the digital community radio broadcasting licensees
for the area. Depending on the level of demand for any such excess capacity, it will be
either allocated to the interested parties directly, or via an open and transparent
auction process.

In addition, the Bill also includes provision for community broadcasters to access
capacity on non-foundation category 1 and non-foundation category 2 multiplex
transmitter licences via distributed-capacity access entitlements. Non-foundation
multiplex transmitter licences are any additional category 1 or category 2 multiplex
transmitter licences that may, following the allocation of foundation licences, be
issued in an area to accommodate future digital radio services. That is, they don’t
provide for provide for standard access entitlements for existing broadcasters.

Item 172 of the Bill also provides for an open allocation process for distributed

capacity access entitlements parallel to that for excess-capacity access entitlements on
foundation licences.
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