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Secretary

Senate Environment, Communications, Information Technology and the Arts References Committee

Parliament House 

Canberra   ACT 

Inquiry into Environmental Regulation of Uranium Mining

I note that the Senate has referred the above matter to the above Committee for inquiry and report by 5 December 2002. The terms of reference are:

The regulatory, monitoring, and reporting regimes that govern environmental performance at the Ranger and Jabiluka uranium operations in the Northern Territory and the Beverley and Honeymoon in situ leach operations in South Australia, with particular reference to:

(a) the adequacy, effectiveness and performance of existing monitoring and reporting regimes and regulations;

(b) the adequacy and effectiveness of those Commonwealth agencies responsible for the oversight and implementation of these regimes; and

(c) a review of Commonwealth responsibilities and mechanisms to realise improved environmental performance and transparency of reporting

My background is that I was invoved as a principal party representative at

the original Ranger Uranium Environmental Inquiry (RUEI) and have maintained a working involvement in monitoring and reporting on the regimes since then in various working capacities with NGO’s and Government agncies.  I have regularly visited, lived and worked in the Kakadu Region since mid 1975.  I was the first witness to advocate to the RUEI a proposition for joint management arrangements at Kakadu that was originally formulated at a natioanl field study and symposium on the competing interests in the Kakadu region in 1975 after a significant meeting with traditional owners and custodians of this area.  Therefore I will mainly focus on the Kakadu issues that have many cross sectoral and analogous situations that can translate to the other nuclear issues under investigation.

I would like to make a submission but my circumstances recently have

prevented me from finalising the submissions by the Senate’s deadline.  My partner has just been diagnosed with a recurrence of inflamatory breast cancer which is now in her liver so my submission is a bit delayed.  I am grateful for the Committees forbearance in this crisis situation that our family is facing.

I have prepared a detailed submission in my private capacity as a trained environmental biologist with legal training and extensive experience in this field.   I believe that this submission will be relevant for the Committee to consider in relation to these ToRs.  The submission is presented in three parts.

Thanking you for the opportunity to make this submission.

Wieslaw Lichacz 

B App Sci (Environmental Biology) (NSWIT now UTS); 

Grad Dip Legal Studies (Public Law -Constitutional Law/Environmental Law) ANU
120 Allchin Circuit 

Kambah  ACT 2902

0262311642

0404057492 mob

EXECUTIVE SUMMARY

(1) The nuclear and environmental regulatory and monitoring measures in practice, have summarily failed and need to be urgently addressed by immediate closure of mining, processing and transporation and other measures, 

(2) Appropriate rehabilitation of the environmental and cultural harm already perpetrated needs to be properly negotiated and overseen by the traditional owners before susstantive implementation commences.

(3) The tradional owners be approached to consider extending joint management arrangements to include the operation of the Office of the Supervising Scientist (OSS) and the Environmental Research Institute of the Supervising Scientist (ERISS), particularly since their lands, waters and culture are subject to the significant impacts from these operations.

(4)  The original negotiated intention was that additional royalties from the mining were to flow to Aboriginal people to monitor and police the operations on their lands and in their waters.

(5) With the proposed majority Aboriginal management of OSS and ERISS in place similar to the successful Kakadu National Park operations this would provide for longer term culturally appropriate monitoring and scientific/ educational establishment in this region post mining.

(6) There needs to be a full public Inquiry into the exisiting operations and rehablitation plans to elucidate relevant evidence that could require further investigation and oversight by traditional owners of respective regions.

(7) Revive Aboriginal traditional owners’ control of what takes place on their lands and waters through measures to reinstate mining ‘vetoes’ in the Northern Territory and other land rights legislation to achieve more just and efficient regimes through better traditional owner oversight of  monitoring, control and enforcement of regulations.

(8) The Commonwealth ought to take the lead in developing more stringent and culturalyy appropriate regulatory regimes in accord with the Agenda 21 and emerging legal initiatives from the World Summit on Sustainable Development in Johannasburg.

;

“The regulatory, monitoring, and reporting regimes that govern environmental performance at the Ranger and Jabiluka uranium operations in the Northern Territory and the Beverley and Honeymoon in situ leach operations in South Australia, with particular reference to:

(a) the adequacy, effectiveness and performance of existing monitoring and reporting regimes and regulations 

A description of the Basic structure of the regulatory regime in the combined Commonwealth/Northern Territory jurisdiction relating to pollution/environmental harm from developments in the Alligator River Region .  To what extent does it provide mechanisms capable of both bringing laggards up to the minimum legal standard and of encouraging rewarding or facilitating better performers to go beyond that standard?  ”
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The basis of a regulatory regime in Alligator Rivers Region .
We assume that even though we are just one of perhaps 30 million species, the entire planet is ours for the taking.  We assume that we can manage our natural resources through the bureaucratic sub divisions of government and industry. We assume that we can do environmental assessments and cost/benefit analysis to minimise the impact of what we do.  All of these assumptions, and many more, fail to stand up to critical analysis yet are seldom challenged or questioned.

………………………………………………………………………………………………………..

Because you love it this world, Yes this country, my country….I love ‘im.  I don’t want to lose country, you’n’me both get sick. Because feeling…this country where you brought up and just like you’n’me mother.  Somebody else doing it wrong…you’n’me feel ‘im.  Anybody, anyone…you’n’me feel.

But that man need plenty money…e digging alright but e killing himself.  Killing his body where he digging.  Killing his Granny or Grandpa…no-matter e white!

E want badly that money but e killing it himself, killing us….but that mean e’ll get punish.   That spirit e do something…Is not bad…only King Brown dream, King Brown Dreaming.

I think they dig…they’ll find it that mother one.  You know ‘way e starting,  That mining spread out but they’ll find middle of it.  Well that dreaming.

If something, that digging, mine business, if that water e’ll crawl through there. E’ll destroy our plants, tree, fish, and might be people. 

I reckon our people might be first….

………………………………………………………………………………………………………….

Enforcement of environmental requirements by way of injunction may well alleviate many of the practical difficulties hitherto experienced in making environmental controls effective.  One consideration that will, however, need to be borne in mind in relation to developments of this kind is the appropriateness of civil remedies for the enforcement of penal laws 

…………………………………………………………………………………………………………

The supervising scientist has, for almost 20 years, undertaken a multitude disciplinary environment Research Programs in Alligator Rivers Region, for the specific purpose of identifying potential environmental impacts of uranium mining, and determining measures to prevent or minimise those impacts. The scope and depth of the environmental data and the extent to which operational environmental protection procedures are based on sound science, are unparalleled in any other mining precinct in the world.  Under this regime the Ranger mine has operated for nearly 20 years with no impact on the world heritage values of Kakadu.
 

The “most scrutinised and public mine in Australia”
??

Regulation to prevent environmental harm in the Alligator Rivers Region

The facts of the issues – Description of the Basic structure of the regulatory regime in the combined Commonwealth/Northern Territory jurisdiction relating to pollution/environmental harm from developments in the Alligator River Region . 
Faced with major developments poised by the newly discovered uranium province covering the Alligator rivers region in the north of Australia, the Australian community took to the streets
 in the mid 1970’s concerned about inadequate regulatory regimes to prevent environmental harm in this highly sensitive area
.  This was one of the first times in the world that the issues of uranium mining saw a concerted national challenge through effective community action
.  The public lobbying effort that was mounted resulted in the Australian Government agreeing to commission the Ranger uranium environmental inquiry under the fledgling Environment Protection (Impact of Proposals) Act 1974 (EPIP Act) headed by Justice Fox of the ACT Supreme Court.  The Fox inquiry looked at a wide range of aspects of the nuclear industry in addition to the uranium mining issue and the Aboriginal land claim and completed its inquiry in 1977.  The Inquiry heard almost two years of evidence focussing largely on the inadequacies of existing regulatory regimes to ensure environmental harm was minimised in this sensitive tropical environment with its complex cultural and tenure issues.  The Inquiry expressed grave reservations about the potential impacts of many multiple uses proposed in the region and in particular, the ability of the Northern Territory Government regulatory regime to prevent pollution and environmental harm from the development proposals (the Fox Report)
.

The Fox Report recommended that in the event that the government would approve uranium mining in that region that it would need to be undertaken with very strict conditions and include the setting up of a specific body that would monitor the mining operations and its impact on the environment.  The Fox inquiry also heard the first Aboriginal land rights claim under the Aboriginal Land Rights (Northern Territory) Act 1976 (the Land Rights Act).  It recommended that the bulk of the Alligator river region catchment should become Aboriginal land and for this land to becomes Kakadu National Park under a joint management arrangement with the Commonwealth.  It also recommended that the mining should be authorised and conducted under the Atomic Energy Act 1953 (AEC Act) rather than the Northern Territory laws and its administration. The then Coalition Fraser government accepted the bulk of the Fox Commission's recommendations within a few days of the Fox recommendations, and released the Government’s policy document called Australia's Decision in 1978
.

This resulted in a very complex regulatory regime in the Alligator rivers region unfolding in accord with the Government’s Australia’s Decision with:

· the title to the land transferring to Aboriginal people represented by the Northern Land Council (NLC) under the Aboriginal Land Rights (Northern Territory) 1976 (Land Rights Act), 

· a negotiated mining agreement under the ALR Act establishing the regime for environmental requirements (ER’s) under the Authority to mine 

· the Office of the Supervising Scientist (OSS) set up under the Environment Protection (Alligator Rivers Region) 1978 (ARR Act)  to provide the monitoring and peer review of policing efforts by the Northern territory administration (a percentage, 5%, of the negotiated royalties to flow to Aboriginal people was stripped from Aboriginal people affected, by the Government to fund environmental protection along with a major contribution from the Uranium Export levy leaving the impartiality of the OSS in tatters)..

· the area was to be managed under the National Parks and Wildlife Conservation Act 1975 (NPWC Act) as a national park including the mining town of the Jabiru (the mining town was not granted to Aboriginal owners for fear that their opposition could jeopardise the mining proposal through an exercise of veto provided by s 19 of the Land Rights Act
), 

· conduct of the mining under an Authorisation under the Atomic Energy Act 1953 and 

· the policing of compliance by the mining companies provided by the Northern Territory Government under the Uranium Mining Environmental Control Act (NT).  

Under s 4 of the Environment Protection (Northern Territory Supreme Court) Act 1978, (NT Supreme Court Act) the NLC, the Director of the Conservation Commission of the NT (CCNT) and the Director of the Commonwealth National Parks and Wildlife Service, all have standing in the NT Supreme Court in limited circumstances, to maintain a suit in the NT Supreme Court to minimise environmental harm
. 

This basic structure and the application of the regulatory regime has developed over the last 25-years.  Virtually every aspect of the regime has been employed by the NLC, TO’s, Green groups, the National Parks and Wildlife Service (NPWS) and the OSS in abortive attempts to ensure that optimum minimisation from harm can be achieved with this major mining development in a unique part of the world.  So unique that the traditional owners of the Kakadu national park supported the significant action for an extra layer of control against “laggard” attitudes by the NT and Commonwealth Authorities by having the area inscribed on the world heritage list.  

Regulations in addition to the NT UMEC Act, the Mining Ordinance  1939-1972 NT and the Radioactive Ores and Concentrates (Packaging and Transport) Act 1980 applying to these developments were enacted and included the Environment Protection (Nuclear Codes) Act 1978 with a “Code of practice on Radiation protection in the Mining and Milling of radioactive ores 1987” revising the Radiation Protection (Mining and Milling) Code 1980.  The Commonwealth’s Northern Territory (Self Government) Act 1978 governed the transfer of functions to the NT Executive for a form of self government.  An exchange of letters between the Prime Minister and the NT Chief Minister dated 17 July 1978 stated that : “uranium mining in the Territory should be regulated to the maximum extent possible through the laws of the Northern Territory”
.  However, with the heightened sensitivity about uranium and, as uranium, and its derivatives are defined as “prescribed substances” under the AEC Act vesting ownership and responsibility in the Commonwealth, meant that the regulations
 under s 35 of the Self Government Act were drafted so as not to include or relate to uranium mining or rights in respect of Aboriginal land under the Land Rights Act
.  Nevertheless, the UMEC Act still governed  compliance with specified operating requirements and a comprehensive monitoring and policing regime
.  Now all aspects of environmental management, environmental check monitoring, company monitoring programs, and operations relating to environment protection are overseen by the NT Environment Division of the Department of Mines and Energy.

The Australian Heritage Act 1975 (AHA Act) was also put into effect for a number of areas in the region that were registered on the List of the National Estate and some of these areas were later nominated for inclusion on the World Heritage list.  This meant that under s 30 of the AHA Act, any Commonwealth Government decision or action that might affect the listed or nominated national estate, would need to be referred to the Australian Heritage Commission.  All prudent and possible alternatives needed to be exhausted before a decision could adversely affect a nominated or listed national estate.  This layer of regulatory regime, although without criminal sanctions, assisted in the case for listing of the area on the World Heritage list and subsequent action that ensued.

As the Alligator Rivers area became Aboriginal land, the Ranger Mining Agreement and the tension to renegotiate a new agreement as ERA failed to complete mining within the agreed 26 year period
, under s44 of the ALR Act becomes pivotal in the regulatory regime applying to the Ranger Project Area.

Finally, plans of management for the national park, drafted and tabled in Parliament as disallowable instruments under the NPWC Act provided the blue print for broad environmental control in the adjacent region.  These had consequences for some proposed activities in relation to the uranium developments.  These plans are now being heavily influenced by the traditional owners whom form the majority on the Board of management of Kakadu
.  That Board only formed in 1989 more than 10 years after the Kakadu National Park was proclaimed and the bulk of land became Aboriginal land.  Which is one reason why it has taken so long for the traditional owners to realise their regulatory roles. 

The Environmental Requirements 

Legal standards were developed for the mining activities mainly through the monitoring and research conducted by the OSS and the ARRRI and with reference to the International Commission for Radiological protection (ICRP) and whatever baseline data on the Kakadu region that was available at the time of the mine commencing construction in 1979.  These have summarily failed to deal with the special diets and exposure pathways that Aboriginal people living off the land and from the waters would experience over lifetimes of exposures.  Mechanisms were developed to consider these and changing experience of this mine in the tropics through a number of “Surveillance Committees” reporting every 6 months and other working groups.  These standards were translated through negotiations between the NLC, the Commonwealth and the mining consortium into the Environmental Requirements (ER’s) under the s 44 Ranger Agreement
 negotiated by the NLC on behalf of the traditional owners.  The ER’s are specified in the conditions and restrictions of the Authority issued under the AEC Act and currently requires the application of “best practicable technology” as defined in the ER’s
.  As the ER’s cannot be simply amended by the NTG without reference to the Commonwealth Minister there is a check and balance to ensure consistency with Commonwealth laws and regulations.  Clearly the UMEC Act can be amended by the NTG as it is one of their laws.  It sets the parameters for the NTG policing effort and provides for the NT Minister for Mines and Energy to issue authorisations and directions for various activities related to the uranium mining operations.  However there have been a number of instances where the mine operators have sought to lower the level of compliance required by these various instruments.  For examples of the scale and extent of these breaches and moves by the NT Authorities to accommodate these by relaxing authorisations see Appendix A.

To what extent does this regulatory regime provide mechanisms capable of both bringing laggards up to the minimum legal standard and of encouraging rewarding or facilitating better performers to go beyond that standard?

 Structured conflicts can serve as a main regulatory mechanism - as clearly seen by (Mr Justice) Fox (in the Ranger Reports) when he set the mining companies, and the Northern Land Council and the Australian National Parks and Wildlife Service in a delicate balance with each other.  It could be argued that the Office of the Supervising Scientist and its associated Alligator Rivers Region Research Institute now the Environmental Research Institute of the Supervising Scientist were intended to be neutral party in this equation: the voice of reason, the bearers of scientific tradition, and the other arbiters of true knowledge.  While this was done in the name of the environment, they themselves were not neutral, or, more to the point, they themselves were subject to supervision (formally through the Coordinating Committee for the Alligator Rivers Region) and required to be responsible to pressures not only from the mining companies, ANPWS and the Land Council, but also from the Commonwealth and the Northern Territory Government and various of their departments
.

Despite these layers of controls and regulations emerging from the “structured conflict” devised through the Fox Inquiry and as reported by Tatz, a series of environmental failures
 and a major impasse in the Courts to challenge the terms of the Ranger uranium agreement
, ensued.  Injunctions were pursued before Martin CJ in the NT Supreme Court in 1995  to prevent the release of contaminated water from the mine during pronounced wet seasons, rejected by the Court
 but effectively curtailed by the mining company fearing further public criticism for it overriding the genuine concerns of traditional owners. Add to this the recent Court actions on the questionable consents process in relation to Jabiluka and the environmental blockade of the mine in 1998 these become important steps to the public, legal focus on the difficult regulatory regime applying in this region.  

The NLC responded to instructions on renegotiations of the Ranger Agreement from the traditional owners who have significantly increased their understanding of the impacts of uranium mining in the region after 20 years of operation of the Ranger uranium mine.  The Ranger Agreement was due to expire after its 26 years of operation unless a new agreement was put in its place as provided for in the AEC Act.  The traditional owners are now also more effectively asserting their developing land management function sharpened with a history of frustrated attempts to bring “laggard” behaviour up to “best practicable technology” as required in the binding mining agreement under s 44 of the Land Rights Act.  This agreement and the renegotiated extension and complimentary agreement was negotiated to ensure that their living area of Kakadu did not suffer environmental harm that could affect future generations and also to provide an income stream from royalties equivalents as a form of compensation for loss of full use of their lands.  In effect it was akin to a “little” stick used to keep the company focus a bit higher than on their “bottom line”.  It attempts to bring laggard companies to deal properly with the comcept of triple bottom line accounting and to deal with their wastes from the cradle to the grave.

S 4 of the NT Supreme Court Act also limits the NT Supreme Court, at the suit of the Director of the CCNT or the NLC to make orders on enforcement of requirements, in relation to uranium mining in the Alligator Rivers Region.  The Land Council can only maintain a suit for a matter affecting the environment on Aboriginal land so it could not for example maintain a suit if the environmental impact was in the area of Jabiru, the mining town which also houses many of the NLC’s constituents and has major tourist infrastructure such as the “Crocodile Hotel” and the caravan park.  Likewise, for the Director of National parks, would not be able to maintain a suit if the “matter” affects areas that are not in the Kakadu National Park or Conservation Zone.  So therefore sacred sites near the Ranger mine on their lease or that part of Magela Creek passing through the Ranger lease that is not in the Park would prevent the Director from an action unless the impact carried through to areas of the park.  A good example of this would be the spray irrigation disposal of retention pond water (known as “land application”), bore water extraction for mining or tailings dam seepage, that might not immediately threaten Park values but could later on, so preventative suits before the “matter” migrated from the Ranger lease would not be possible.  

Frustrated with the ineffectiveness of environmental and cultural protection measures in this region the traditional owners of the Jabiluka mine site formed an alliance with the International green movement and sought the assistance of the World Heritage Committee to bring pressure to bear to bring laggards up to best practice and prevent the expansion of uranium mining in the region.  Two senate inquiries, investigations and Extraordinary meetings by UNESCO’s World Heritage Committee has left the Australian Government and the mine operator, Energy Resources Australia (ERA) on notice that the International Committee have grave concerns, and would be revisiting the issue in the year 2000.  Some of the reasons for the sharpening of focus by the traditional owners is presented in Appendix B. 

The inherent political structure of NT regime presented a special case of a Commonwealth Territory with a unicameral conservative government “policing” uranium development and in effect, a “prescribed substance” on Commonwealth lands under a special mining lease issued by NTG.  That same conservatisim in relation to the mining sector is still manifest bespite a change in government.  Some of the adjacent lands were acquired for the purposes of an Aboriginal owned national park and the designated mining town of Jabiru was in the national park but did not become Aboriginal land.  Some of the drafters of the the Fox Inquiry 2nd report were evidently concerned that Aboriginal opposition to mining would express itself by thwarting the mine through an indirect veto on the mining town development considered essential to the uranium mine.  The mining town of Jabiru is now subject to a native title claim and has been recommended to become Aboriginal land in the Kakadu Region Social Impact Studies (KRSIS)
.  Aboriginal control over the residential mining town would secure a better footing for the traditional owners to assert their regulatory paradigm in a more effective way.

The Self government laws of NT under its “pro-development” regime diverged from the required Commonwealth care so efforts were made to keep the NT in line through the mining agreement under the ALR Act and through the ARR regime recommended by the Fox Inquiry and enacted by the Government.

Since 1978, the role of the Commonwealth in bringing the NTG and ERA to best practice has been limited to its monitoring role through OSS and the ARRRI.  Although various shifts in Government policy such as the Labor Party’s “three mines policy” born of compromise in 1983, did limit the immediate expansion of the uranium mining industry in the region.  Prior to the change in Government in 1983, the conservative Fraser Government had already granted consent to the Jabiluka mine, and had introduced into Parliament the Koongarra Project Area Act 1982 (KPA Act).  The KPA Act was passed prior to the 1983 change of Government and, on proclamation of section 3, it provided for an alteration of the Kakadu boundaries to allow extensive tailings dam and retention ponds to be built over areas that are currently in the Park and the World Heritage.  The relevant clause was to date, never proclaimed, and the ALR Act mining provisions were amended in 1987 so that the relevant clauses in the KPA Act became meaningless and would require further amendments to the KPA Act or the ALR Act to enable its effective operation.

The decision - To what extent does it provide mechanisms capable of both bringing laggards up to the minimum legal standard and of encouraging rewarding or facilitating better performers to go beyond that standard? 
The history of this mining operation in the Alligator Rivers Region of the Kakadu National Park does not entirely agree with the notion of “the most scrutinised and public mine in the world”.  Effective regulation should approach a minimum legal standard but the evidence suggests that experience with uranium mining in tropical areas is very limited preventing the facilitation of “best practicable technology” as is required, due to a paucity of relevant baseline data.  The legal standards ought to be subject to wider review and application of research with traditional owner involvement needs very urgent attention.  The well meaning and extensive research that was conducted by the OSS and Alligator Rivers Region Research Institute (ARRRI later replaced by Environmental Reasearch Instiute of the Supervising Scientist ERISS) since the mid 1970’s, has been at times criticised for being esoteric and not involving Aboriginal people adequately.  The stated position of the traditional owners on whose land the mining is taking place, bears out that they are not satisfied with assurances about the regulatory regime achieving a situation of no environmental harm and its ability to deal effectively with their concerns.  There is a growing distrust of “balanda” laws and regulations to achieve optimum environmental protection
.  This is becoming more pronounced in more focussed negotiations by the Traditional owners and their representatives when they broker appropriate arrangements with mining companies and the Government authorities.  There are clearly grounds for the OSS and the ARRRI to be jointly managed with the traditional owners that these institutions were set up to protect.

Perhaps also with the growing debate about the impact of the  Environment Protection and Biodiversity Act 1999, the World Heritage Commission attention on the impacts of mining in the region and the renegotiations over a new Ranger agreement with its sharpened focus on the ER’s will have a positive bearing on the final outcomes and ensure that any residual “laggard” behaviour is abandoned in this new millennium.

Appendix A

Ranger's Atrocious Environmental Record
Updated July 1999
The following environmental management record of ERA's Ranger mine is from the recent report of the Senate Select Committee into Uranium Mining and Milling ("SSCUMM"), May 1997. It is compiled from official reports by ERA, OSS and others. The following list of incidents are those that caused regulatory concern or direct infringements of ERA's Environmental Requirements (ERs). It is consistently asserted that there was "no environmental impact" or "no environmental detriment". Given the mine is completely surrounded by Kakadu National Park, please consider this list and decide for yourself........ 

Updated by ACF, FoE and SEA-US Inc. - July 1999

1999
· General - The uranium contamination of RP1 during the 1998/99 Wet Season is the closest ERA is yet to come to exceeding their operating requirements. Although the total mass of uranium discharged is below legal limits (which are set quite high), the low flows in Magela Creek during the early discharges from RP1 almost led to ERA increasing the uranium concentration in the Magela by greater than the 3.8 g/litre allowed. The uranium and sulphate levels in the Magela at the border with Kakadu National Park are noticeable higher than background, and ERA state that : "Analysis of water quality and sediments in surrounding billabongs and creeks indicate the presence of the mine is apparent, as was expected by the Ranger Uranium Environmental Inquiry. Whilst the levels are detectable chemically, they are not ecologically significant and no deleterious effects on downstream flora and fauna or downstream users of the creek and its resources have been detected." This is in direct contrast to the evidence and earlier OSS comments on such noticeable increases. 

· June 24 - A pump and back-up system failed at the Brockman borefield, which led to the exhaustion of the potable water supply on site. As a consequence, 7 employees were unable to shower at the end of their shift as part of the decontamination routine. 

· Feb. 17 - ERA attempt to minimise the discharge from RP1 by sandbagging the spillway - in order to avoid the Magela exceeding it's allowable uranium concentration. 

· Feb. 4 - Discharge and runoff from the low grade stockpiles on the northern wall of the (old) tailings dam was pumped to RP2. 

· Jan. 30 - Daily monitoring commenced of RP1 discharge - 3 days after the high uranium levels were first observed. 

· Jan. 27 - The concentration of uranium in water discharging uncontrolled from RP1 to Coonjimba Creek and on to the Magela Creek was found to be nearly 60 g/litre - up to 100 times higher than normal. The RP1 sediment control bund, with uranium at 600 g/litre, was identified as the likely source. 

1998
· Dec. 10 - The sulphur dioxide (SO2) monitor located in the newly expanded acid plant was found to be malfunctioning. 

· Nov. 16 - An estimated 16,000 to 27,000 litres of water from Sump 98 escaped through a bypassing valve into a borrow pit adjacent to the RP2 Wetland Filter. 

· Nov. 13 - A small quantity of tailings was reported at the tailings corridor drain. This occurred at the top of the tailings dam ramp when a siphon-break valve on the dredge tailings line allowed the tailings to drain. Neither tailings nor process water left the drain. 

· Oct. 31 - A small quantity of tailings was reported at the tailings corridor drain in two locations during the clearing of the tailings lines which had become bogged. 

· Sep. 24 - About 200 litres of tailings material escaped from a small truck involved in carting some tailings-contaminated earth from the mill to Pit #1 for disposal. 

· July 27 - The B-centrifuge conveyor was decontaminated for return to Alfa Laval in Sydney for repair. The conveyor was dispatched from ERA on July 28, and upon inspection by Alfa Laval, they "flaky yellow material" coated the inside of the bearings being replaced. It was estimated to be approximately 10 grams of ammonia diurinate. The material was removed and returned to ERA. 

· June (mid) - Difficulties experienced in analysing water samples for Pb-210, Po-210 and Th-230 meant that they were not reported in the non- RRZ Water Release Report for 1997/98. 

· March 16 - To remove rainwater which had collected on the haul road, an ERA employee broke a bund which resulted in approximately 100,000 litres of water escaping from the RRZ. 

1997
· Dec. 19 - About 2,000 litres of tailings slurry escaped from the RRZ due to a leak in the tailings pipeline. 

· June 30 - During the Environment Performance Review (EPR) held in June 1997, two other infringements were identified : 

· Powerhouse stack emissions had not been reported since 1981. This is in contravention of the Authorisation that requires data summary reports to be submitted quarterly. 

· Gross alpha activity in freshwater mussels has not been monitored and reported since 1990.

· June 29 - A monitor installed in the power station stack to continuously record the level of S02 and C02 emissions failed on 29 June 1997. 

· Feb. 24 - 50,000 litres of Very Low Grade/Low Grade (VLG/LG) ore spilled outside the RRZ zone into the RP1 catchment. 

1996
· Dec. 10 - ERA reported another minor failure of the stockpile drainage bund resulting in a small quantity of RRZ runoff entering the RP1 catchment during a severe rainfall event. Further, a drain blocked by sediment at a VLG dump also caused RRZ rainfall runoff to enter a non-RRZ drain discharging to RPI at that time. 

· Dec. 10 - ERA reported another failure of the stockpile drainage bund resulting in a small quantity of RRZ runoff entering the RP1 catchment during a severe rainfall event. Further, a drain blocked by sediment at a VLG dump also caused RRZ rainfall runoff to enter a non-RRZ drain discharging to RP1 at that time. 

· Nov. 19 - A segment of the perimeter drain around new extensions to the VLG/LG stockpile washed out during a heavy storm. About 100,00 litres of RRZ water and some sediment was released into RP1 catchment. 

· Sep. 27 - Preliminary works on the mill expansion commenced before ministerial approval was granted. 

· Sep. 21 - A bush fire on the mine site placed significant demand on accessible non-RRZ water for fire fighting. To speed up the turnaround times for water tankers, a decision was made to use RRZ water to create a wet perimeter and to dampen facilities under threat. Approximately 585,000,000 litres was applied to areas outside the RRZ. 

· Feb. 18 - 2,000 litres of tailings sprayed from a leak in the pipeline running along the top of the tailings dam embankment. Approximately 250 litres fell outside the RRZ on the outer wall of the dam. This area was scraped up and returned to the tailings dam. 

· Jan. 23 - 2,000 to 3,000 litres of tailings spilled from the tailings line and went outside the RRZ. The incident was the result of a valve failure. The area affected extended over about 60 to 80 m2. This soil and grass in this area were removed and the site mulched and reseeded. The valve and the associated support structure were replaced. 

1995
· Dec. 13 - An administrative error resulted in a repeat of the incident of 6 December when the residual diesel/water mixture was spilled back to RPM. There were no further bird deaths associated with this incident. 

· Dec. 6 - 12,000 litres of diesel spilled from tanks at the power station and ran into RP2. Although the spill was cleared up the spill was responsible for the DEATH OF 40 WATER BIRDS. The Supervising Scientist regarded this incident as the first example of an unacceptable environmental impact at Ranger since operations began. 

· Aug. to Dec. - Wetland filtration option commenced for disposal of excess water from RP2. Previous trials indicated that the filters would have a capacity to absorb 98% of uranium and that it appears that there is no remobilisation of the uranium later. The actual performance indicated that uranium removal from the RP1 filter decreased from 95% to 45%. 

· Aug. 1 - Approximately 120,000 litres of RPM water was accidentally discharged outside the RRZ due to a failure in a pipeline carrying water to the constructed wet land filter adjacent to RP1. 

· July 31 - An asbestos cement pipe failed and about 120,000 litres of water from RP2 was released. The water was pumped over the spillway into Djalkmara Creek. 

· July 20 - About 10,000 litres of RPM water was used in pre-production drilling at ore body #3 outside the RRZ. 

· Feb. 21 - ERA sought approval to release water with elevated levels of uranium, sulfates and heavy metals from RP2 demonstrating again the difficulties of operating a mine in monsoon tropical climates. Aboriginal Land Owners took legal action to halt the release. 

· Jan. 19 to April 13 - 500,000,000 litres of water from RP4 was released through wetland filter into Djalkmara Billabong and then into Magela Creek. Uranium concentrations in RP4 are increasing. 

· General - Biological monitoring along the Magela Creek following the releases was limited due to other ERA commitments. 

1994
· General - The OSS questioned the capacity of the Land Application Area to receive water without deleterious environmental impacts in the longer term - due to the appearance of salt efflorescence. The 1993-94 Annual Report of the Supervising Scientist expresses concern at the appearance of salt efflorescence in the Land Application Area (the area of land where ERA is authorised to 'spray irrigate' contaminated water on to bushland). It states : "The appearance this year of salt efflorescence on soil surfaces in the Land Application Area raises the question of the capacity of the area to receive water without deleterious environmental impacts". 

· May 10 - About 50,000 litres of RPM water was accidentally discharged outside the RRZ during the installation of a new section of pipe at the RPM pumping station. The pipe was part of the network that serves the irrigation area. 

· April 13 - About 60,000 litres of combined rainfall-runoff and seepage from the high-grade ore stockpile discharged outside the RRZ following a pipe joint failure. The pipe ran alongside the drain downstream of the RRZ boundary at the bund in the high-grade ore stockpile drain. Samples taken along the flow path showed an increase in uranium concentration in Georgetown Creek but no change in uranium concentration could be detected in Georgetown Billabong. The pipe has since been relocated wholly inside the RRZ. 

· Feb. - Ranger applied to change the monitoring program such that during a water release from RP4 or RP1 monitoring of Magela Creek water quality is required weekly rather than daily. 

1993
· Oct. 21 - Failure of a component in the tailings dam sprinkler system, used to minimise dust generation resulted in wind blown spray drifting over the dab embankment outside the RRZ boundary. This resulted from coincidental high winds from the NNW at the time of the failure. The quantity of water was small and the area was cleaned up within two days. An evaluation of the likely radiological effect suggested there was no radiological impact beyond natural background. The sprinkler system was repaired. 

· Feb. 21 to March ?? - 43,000,000 litres of water containing uranium, magnesium and sulfate was released from RP4 during this time. The OSS reported that ERA and the NT DME altered authorisations and were tardy in providing full information in regard to the toxicity and monitoring of these releases. Magnesium, manganese and sulfate concentrations in Magela creek are higher than background levels. 

· Jan. 25 - During heavy rainfall a blocked drain caused a small volume (less than 100,000 litres) of water to escape from the RRZ. The Supervising Scientist assessed this event as being an infringement of the Ranger Authorisation and a breach of ER27. 

1992
· Sep. 27 - Approximately 430,000 litres of water from RPM was transported by mine trucks to locations outside the RRZ for use by the Ranger emergency fire crew in containing and controlling a bushfire burning in and near the Ranger Land Application Area. The fire, which was fanned by strong winds and was burning on a number of fronts, threatened infrastructure, including monitoring installations and powerlines close to RPM, and also threatened to move towards the light industrial area and the Jabiru East site. There were no alternative sources of water in sufficient quantity available to fight the fire. The Supervising Scientist assessed the transfer of water from the RRZ as constituting an infringement of the Ranger Authorisation and a breach of the ERs. 

· Feb. 26 to 27 - During a high rainfall event, water from the high grade ore stockpile, which contained significant concentrations of uranium, escaped from its containment sump and flowed into Georgetown Creek, then into Magela Creek. As a result increased concentrations of uranium were detected in Georgetown Creek and in Magela Creek. The available information did not enable an accurate assessment to be made of the effect of this uncontrolled release. The OSS estimated that about 25 kg of uranium was released. 

1991
· General - "At Ranger, the expected environmental effects of a large operating uranium mine are beginning to be discernible outside the immediate environs of the mine site ... The water quality of Magela Creek close to the boundary of the Project area and Kakadu National Park deteriorated in the 1991 Wet season to the extent that uranium and sulphate reached concentrations higher than background values ... this is the first recorded instance since Ranger commenced mining that the water quality in Magela Creek has deteriorated to the point where it has the potential to cause observable effects on aquatic organisms. Ranger is now a mature mine; losses of contaminants to the environment are increasing and their presence is measurable in local waterbodies and streams. The company has introduced a number of practices which result in the deliberate release of water whose quality will modify the chemistry of nearby natural waterbodies. While each of these sources contributes only minor quantities of contaminants, the resultant effect on water quality is readily measurable and more importantly, the evidence shows it to be increasing. The environmental implications of this trend should be assessed and water management practices re-evaluated to ensure that all sources contributing to losses to the environment have been minimised as required under the definition of Best Practicable Technology (ER 44)." (Supervising Scientist, Annual Report 1990-91, pp 14-15) 

· General - The OSS predicted that water management at Ranger was inadequate to cope with 'below average rain' let alone that approaching the 1 in 10 rainfall. 

· General - High uranium conceïtrations were found in the Magela Creek. "Following the observation of intermittent increases in uranium concentrations in Magela Creek during the 1990-91 Wet season, the Committee requested Ranger, DME and OSS to collaborate in a sampling program during the 1991-92 Wet season to monitor and investigate the origin of any anomalously high concentrations." The escape of uranium bearing water from the crusher feed ore stockpile was identified as the major contributor to higher uranium levels. 

· Aug. 24 to 25 - Approximately 1,300,000 litres of RRZ water (from RP2) was inadvertently used on the perimeter road of the tailings dam to suppress dust. 

· March 27 - Approximately 320,000 litres of additional water were applied to the land application area following equipment malfunction. The water fully infiltrated and there was no runoff. 

· Feb. 26 - Uranium enriched water draining from the Ranger high grade ore stockpile was accidentally released to Georgetown Creek and subsequently Magela Creek. The event was not classified as an infringement by DME. The Supervising Scientist estimated that about 25 kg of uranium was discharged to Magela Creek during this event and, based upon the flow conditions at the time, assessed that the concentration of uranium could have been comparable to the receiving water limit for a short period. 

· Feb. 19 - April 8 - 75,000,000 litres from RP4 containing 40 g/litre uranium (micrograms per litre; or parts per billion). 

1990
· General - "The Supervising Scientist has advised that the 1989 Wet season environmental toxicity tests have shown that waters from RP4 when mixed with Magela Creek water can produce toxic responses in certain aquatic organisms". The toxicity of RP4 is of concern because it is not in the Restricted Release Zone and the relatively large catchment and the limited capacity of the pond requires the release of water in most Wet seasons. 

· June 22 - Approximately 2,500 to 3,000 litres of tailings leaked from a split pipe; all material was contained with the RRZ. 

· April 25 - A small quantity of tailings sprayed from a pump when the casing failed. No material left the RRZ and a thorough clean up was completed. 

1989
· Aug. 13 to 14 - About 315,000 litres of RRZ water were used for fire fighting when a bush fire threatened both the Ranger and Alligator Rivers Region Research Institute laboratories. 

· April 9 - The daily approved application rate of water to the land application area was exceeded. There may have been a small amount of runoff. 

· March ? - Approval was given by the NT supervising authority to shut down temporarily (for up to two years) the seepage collector system in the Ranger tailings dam in contravention of ER10. The purpose of the closure was to obtain information on the migration of seepage away from the tailings dam so as to calibrate a theoretical model of ground water solute migration. 

· March ? - Approval was given by the NT supervising authority for release of water from RP4 via the spillway. This provided less assured control of the environmental impact of the released water than direct discharge to Magela Creek via the installed pipeline. 

· March 21 - RPM water level was allowed by RUM to reach a level almost 1 m above the agreed wet season limit desirable to prevent overtopping as a result of a 1-in-100 year storm event. 

· Jan. - The NT Department of Mines and Energy gave permission to release water into Kakadu National Park creek system from Retention Pond 4 next to a pile of radioactive rock that was dumped in error and even though higher than normal uranium level had been detected in the pond on two occasions. ERA released 10,000,000 litres of contaminated water over a spillway to Djalkmara billabong, which flows into the Magela creek system, despite ongoing advice from the OSS that any release should be via the pipeline rather than the spillway. The Office of Supervising Scientist criticised this method of release saying water release at Ranger was 'out of control'. 

1988
· General - Following an abnormally low rainfall wet season more than a third of the tailings in the dam were exposed to the atmosphere. Attempts by Ranger to dampen the tailings left a dry portion in the centre of the dam not within the range of the water spray system, causing, potential hazards to workers, tourists and the nearby town of Jabiru from the release of wind-carried radioactive dust particles. 

· Nov. - Following a malfunction of ore discriminators material containing low grades of uranium was being dumped incorrectly on the waste rock dump; up to 500,000 tonnes of material may have been involved, possibly for as long as six months. The area of the waste rock dump was redesignated as RRZ. Criticising Ranger's attitude to the incident, Dr Glen Riley, OSS Director at Jabiru wrote "I regard this situation as the most serious deficiency shown by Ranger in a long series of malfunctions and operational shortcomings since the mine opened... rather than achieve better (or more sure) environmental control as they gain more experience, Ranger are moving the operation into a more hazardous situation". 

· Oct. 22 - A small quantity of tailings sprayed, mostly into the tailings dam itself, from a burst gasket in the tailings dam. 

· Oct. - Office of Supervising Scientist samples showed that unusually high levels of uranium and radium in RP4. 

· Aug. 31 - Minor RRZ infringement when a contractor inadvertently used a small quantity of RRZ water for dust suppression outside the RRZ. 

· Feb. 1 to 2 - An overflow occurred of mill process froth from a tailings neutralisation patchuca; approximately 13,000 litres of liquid ran into RPM but no liquid left the RRZ. 

1987
· March - 500,000 litres of RP4 water was inadvertently released via the pipeline to Magela Creek following a valve malfunction and when the creek flow was below the minimum approved rate. 

· March - DME determined that RUM were 6 months overdue in submitting a report on revegetation of waste rock as required by ER 26. Also water from RP3 (RRZ) had been used for dust suppression outside the RRZ on a waste rock dump haul road. 

· Feb. 3 to 27 - 175,000,000 litres of RP4 water released into Magela Creek. 

· Feb. 2 - Between 20,000 and 100,000 litres of treatment water in the Ranger mill with elevated levels of uranium and calcium carbonates overflowed into the Restricted Release Zone. 

1986
· Unknown - The trial dry tailings plot was observed to be unfenced and with animal footprints in the tailings. 

· Dec. 5 - ERA reported the unlawful removal from the site of an empty but radiologically contaminated truck mounted water tank. 

· Nov. 26 - 200 litres of water leaked from a pipeline between the central seepage collector sump and the north wall of the tailings dam. 

· Oct. 3 to 7 - Estimated 500,000 litres of process water accidentally sprayed onto land application plots in the RRZ. 

· Sep. 24 - A tailings pipeline failure resulted in 25,000 litres of tailings being deposited over an area of 1,250 m2 to a depth of 2 cm, outside the RRZ. 

· Sep. 17 to 18 - Approximately 25,000 litres of tailings being sprayed outside the RRZ on each day. 

· Sep. 3 - A small island of tailings appeared above water in the tailings dam. 

· Sep. 2 - 50,000 litres of RRZ water was released accidentally onto an area outside the RRZ adjacent to the irrigation area. 

· Sep. - Scaffolding stained with ammonium diuranate was shipped off site to Darwin for re-use. 

· Aug. 1 and 19 - A tailings pipeline failure led to ? kg of tailings being sprayed outside the RRZ. 

· July 31 - A tailings pipeline failure led to ? kg of tailings being sprayed outside the RRZ. 

· June 28 - RUM detected a level of acid mist above the authorised limit; remedial work alleviated the problem and prevented recurrence. 

· June 3 - About 5,000 litres of water from a tailings pipeline was spilled outside the RRZ. 

· March 21 - Small quantity of tailings dam water sprayed and ran off the tailings dam wall; water mostly returned through the seepage collector system in all probability. The OSS expressed concern over delays in taking positive action to stop the leakage. 

· March 6 to 7 - An island of tailings developed in the tailings dam. 

· March 4 - The sulphuric acid plant was started up at the wrong rate leading to an increase in emissions of sulphur dioxide. Exact monitoring did not take place because Ranger's monitoring equipment had been out of order since November 1985. 

· Feb. 28 - Monthly sampling at product packing stack showed uranium levels close to the allowable limit; remedial work undertaken by RUM to repair scrubber system. 

· Feb. 14 to 16 - Fish kill in RP2 was reported after water was pumped from RP4. 

· Jan. to March - Approval granted to Ranger to release 84,500,000 litres of water from RP4 via a pipeline to Magela Creek. An expected program of biological monitoring was not undertaken even though biological tests undertaken the year before indicated adverse effects on some aquatic species after release of water from RP4. 

1985
· Dec. 5 - RUM reported the unlawful removal from site of an empty but radiologically contaminated water tank (truck mounted; after negotiating with the owner the tank was returned to site and RUM control). 

· Sep. 24 - 25,000 litres of radioactive contaminated water was sprayed over a 1,250 m2 area outside the Restricted Release Zone after a tailings line failure. 

· Nov. 26 - 200 litres of water leaked from one of the tailings pipeline. 

· Oct. 7 - Valve failure in the tailings line resulted in 500,000 litres of tailings and process water being inadvertently applied to land application plots within the RRZ. 

· Oct. - Ranger was requested by the Supervising Authorities and the Co-ordinating Committee for the Alligators River Region to carry out a comparative evaluation of options for water management at the mine. 

· Sep. 18 - Another tailings pipeline failure resulted in about 25,000 litres being released from the RRZ. 

· Sep. 17 - Tailings pipeline failure resulted in about 25,000 litres being released from the RRZ. 

· Sep. 3 - A small island was detected in the tailings dam. 

· Sep. 2 - Accidental release of about 50,000 litres of water from RP2 1985. 

· Sep. - Scaffolding stained with ammonium diuranate was shipped off site to Darwin for re-use. 

· Aug. 19 - Yet another failure in the tailings pipeline - again resulted in about 2 kg of tailings being sprayed outside the RRZ. 

· Aug. 1 - A further failure in the tailings pipeline resulted in about 2 kg of tailings being Sprayed outside the RRZ. 

· July 31 - A failure in the tailings pipeline resulted in about 2 kg of tailings being sprayed outside the RRZ. 

· June 28 - ERA detected a level of acid mist above the authorised limit. 

· June 3 - 5,000 litres of tailings dam water was spilled outside the RRZ from the return pipeline. 

· March 6 to 7 - Small tailings island developed in the tailings dam overnight. March - A pipeline failure resulted in tailings dam water leaving the Restricted Release Zone. The OSS expressed concern to Ranger over the delays in taking action to stop the leakage. March - Ranger discharged approx 160,000,000 litres of water from RP4 to the Magela Creek. Water held in Retention Pond 4 is regularly released and is only supposed to hold rainwater run-off. The Supervising Scientist reported some mussels in the creek aborted their larvae. It also appeared that the migration routes of some fish were altered during the release. March 4 - Comparatively high levels of sulphur dioxide emitted during acid plant start up. Feb. 28 - Monthly sampling at product packing stack showed uranium levels close to the allowable limit. Feb. 14 to 16 - Fish kill in RP2 was reported after water was pumped from RP4. Feb. - Pipeline from RP2 to Magela Creek installed. ERA sought permission to release contaminated water into the Magela Creek. Approval for release not granted. 1984Oct. 30 - 600 litres of water leaked outside the RRZ from the tailings dam seepage collector line. 

· July 11 - 200,000 litres liquid from RRZ leaked outside the RRZ from a joint in a pipe carrying tailings dam seepage back to the dam. 

· April 9 - Estimated 200 litres spilled from a tank at bore 77/13 when it was tipped over. 

· Jan. 25 - 100,000 litres RP2 water escaped from a pipeline within the RRZ; all water contained. 

1983

· Nov. 16 - 100 litres of diesel fuel spilled from split fuel line at borehole 77/2 over an area of 25 m2. 

· Sep. 20 - 40 tonnes of low grade dumped outside the RRZ. Clean up was carried out by RUM staff within the day, material returned to RRZ. 

· Sep. - Workers at Ranger went out on strike for seven days over health and safety standards. The strike was described as the final straw in a series of incidents at the mine that have endangered the health of workers and have repercussions on the Kakadu National Park. 

· Aug. 15 - Minor tailings leak; contained with RRZ. 

· July 13 - A contractor, without authorisation, pumped a small amount of RPM water outside the RRZ to use in tailings dam construction. 

· July - Drinking water at the mine was contaminated by radioactive water used in the processing of the plant. The processing water and drinking water were connected accidentally. It is uncertain how long this situation went undetected. Eventually when the contamination was discovered the system was flushed out and workers were examined for radioactive contamination. Tests on the workers and in the contaminated area indicated 'no danger'; however subsequently a plumber found residue in the pipes which was revealed to have been a radioactive substance ammonium diuranate. 

· 1982-83 - Ranger imported one million cubic metres of water during a drought. The mine had recruited management personnel from and climates who were unfamiliar with the variations of tropical monsoonal climates. 

· April 22 - Less than 50 litres of diesel escaped to Gulungul Creek from a spill at a borehole site 74/1. 

· March 9 - Labourer exposed to radioactive dust concentration above derived limits. 

· March - Small volume of sewage escaped from Jabiru East following entry of stormwater into system; leading to pump failure. 

· Feb. 23 - 7 personnel exposed to above permitted levels of radioactive contamination during modifications to yellowcake scrubbers. 

· Feb. 9 - 200 litres of diesel spilt at a borefield 800 m south of pit #1. 

· Feb. 1 - 1 tonne of low grade ore washed outside RRZ with 150,000 litres of RRZ water following drain blockage in heavy rainfall. 

1982
· Sep. - The first reports appear on the problems with leakage of the dam. The tailings dam continues to leak with much higher levels of radioactivity and much greater seepage than design assumptions. 

· July 5 - Significant incident following a major spill of product, 1 tonne of yellow cake, with two workers ingesting yellowcake. Subsequently radiation safety measures were investigated. 

· June/July - SO2 emissions from acid plant stack over allowable limits. Plant shut down and modified to prevent further problems. 

· June 22 - Filter cake form sulphur meter self ignited and was not fully extinguished before dumping in tailings dam; subsequently re-ignited and had to be dowsed with earth. 

· June 16 - Emissions on packing area scrubber exceeding allowable rate; unit was shut down and overhauled; system modified to prevent blockage in water filter. 

· April 20 - 30,000 litres pregnant organic liquor solution overflowed from an overflow sump into stormwater system thence to 32 pond. Operation was stopped; sump modified to prevent recurrence. 

· March 25 - Bleeder valve on tailings pipeline leaked through a small amount of tailings onto inside top of embankment; tailings were hosed into dam. 

· March 16 - SO2 analyser on acid plant damaged by acid. 

· March 4 - One m2 island of tailings appeared above water in tailings dam overnight when pipe was not shifted on time. 

· Feb. 25 - Acid mist eliminators in acid plant flooded due to blocked drain and mist level exceeded permitted limits; plant shut down and fault rectified. 

· Feb. 18 - Small leak from tailings pipeline detected; line shut down and repair effected within 1 hour including clean up, all tailings stayed in the RRZ. 

· Jan. 22 to Feb. 2 - Acid plant stack emissions measured to be in excess of allowable limit of 2 kg/tonne of acid produced; problem due to incorrect fitting in plant since commissioning; part replaced and level fell to about 1.3 kg/tonne. 

· Jan. 22 to 23 - About 40 dead fish were found in Coonjimba Billabong. 

· Jan. 5 - Small quantity of yellowcake spilt from two drums in transport outside packing area. 

· Jan. 2 - Break in tailings line inside tailings dam wall; some erosion, wall repaired with waste rock. 

1981
· Dec. 28 - Operator sprayed with ammonium diuranate, he showered and was treated at the first aid post. 

· Dec. 22 - #3 sewage retention pond overflowed. Contractor staff failed to be on site as required. 

· Dec. 14 - Small tailings spill from breather valve in tailings pipeline on inside perimeter on tailings dam embankment. Breather valves declared redundant and removed; tailings cleared up into dam. 

· Dec. 11 - Small amount of tailings leaked from a pipeline to the tailings dam floor above the water level. 

· Nov. 26 - Operator found in bare feet whilst working in the tailings dam; operator and supervisor advised of the importance of following safety procedures. 

· Nov. 25 - Two observed emissions of concentrate dust from the scrubber stack, estimated at 2-4 kg uranium. This exceeded the daily discharge limit of 1.4 kg uranium. 

· Nov. 23 - Spillage of concentrate from a drum outside the store during unloading. 

· Nov. 3 to 23 - Two islands of tailings appeared in the tailings dam, area about 20 m2; mine closed for 4 days while authorisation and requirement for 2 m water cover were reviewed. Authorisation amended to show water cover rather than specific depth. 

· Aug. 13 - Sewage manhole at Coonjimba Camp discharged at 3-4 litres/minute and effluent was flowing on the track to the billabong; leak was due to a faulty automatic pump control which prevented pump starting. 

· Aug. 5 - Clarified pregnant liquor tank and associated clarifier tank overflowed into an adjacent bund due to operator error. Liquor was pumped back; further overflow stopped by adjustment of process flow rate; some slight increase in radioactivity in bund during incident. 

· Aug. During commissioning of the mill process stream waste rock was used. The ground waste accumulated at one point in the tailings dam and some was exposed to air. 

· July 31 - Fugitive slaked lime dust from a lime transfer operation blew into the surface of Djalkmara Billabong and was noted through a pH reading of 9.3 during routine monitoring. 

· July 29 - Recycle tank overflowed spilling process water from #3 pond into the neutral thickener area. Some of the water and a minor amount of tailings solids were pumped into the stormwater collection pond which discharges to #2 pond during the wet season. The estimated volume pumped was 40,000 litres. 

· April 9 - Small volume of water and silt flowed from RUM's organic dump tank to Georgetown Creek. 

· Unknown - At the official opening ceremony in 1981 theòe were exposed tailings in the dam. The Ranger Uranium Environmental Inquiry recommended that tailings at Ranger be covered by 2 metres of water to reduce the release of radioactive radon and gases and to prevent dry season winds from carrying radioactive dust particles over the region. Regulations were quickly changed to enable tailings to be kept damp instead of covered by two metres of water. 

1980-81 Wet Season
· Unknown - Sewer at old mess site became surcharged at times and sewage entered Coonjimba Billabong; necessitating remedial works. 

1980
· Nov. 9 - One antilopine kangaroo found shot at Gulungul Creek borefield. 

· Aug. 11 - One sea eagle found shot near junction of Magela and Georgetown Creeks; police informed. 

· June 27 - Dry drilling in Borrow Pit A; wet drilling was to be used under OH&S requirements. 

· June 6 - Release of 1,000,000 litres of silty water discharged from Borrow D to Georgetown Creek. 

· March 29 - Ranger Uranium Mine (RUM) pumped water from Borrow areas A and B to Retention Ponds 2 and 3 before the ponds were declared officially to be the Restricted Release Zone (RRZ). 

· Feb. 23 - One tree knocked over by a contractor. 

· Feb. - The tailings dam floor and walls were identified by the Ranger Uranium Environmental Inquiry as major pathways by which contaminants could enter the Magela Creek. 245 mm of rain fell on the Ranger mine site in five hours. A rapid rise in water level occurred in RP1. The company was forced to make a four metre breach in the tailings dam wall and about 9,000,000 litres was discharged into Djalkmara Creek. 

· Unknown (Feb. ?) - It was found that the concrete used in the construction of the Ranger tailings dam was faulty. 

1979
· Dec. 7 - Small amount of oil-tar spilled at a sediment control pond at the Jabiru Police Station. 

· Nov. 22 - 20 litres of diesel spilled into a drain in Jabiru. 

· Nov. 9 - Contractor's plant encroached on fenced off vegetation; area was re-fenced and vegetation restored. 

· Feb. 28 - Spillage of diesel into Coonjimba Billabong. 

Appendix B

Summary of reasons for sharpening focus of the traditional owners in the Alligator Rivers Region

· the special case disallowing them from exercising the veto under s 40 of the Land Rights Act (these traditional owners were one of the few groups of Aboriginal people in the NT prevented from using the veto by a late Government amendment to the Land Rights Bill in November 1976 that only enabled them to negotiate terms and conditions of a mining agreement under s 44 and they were under constant pressure to agree or have the Minister appoint an Arbitrator whose determination would be final and binding on the parties,  interestingly a “national interest clause” was not utilised by the Government of the day) 

· forced and accelerated negotiations over the terms and conditions despite an injunction
 to prevent the Land Council from signing the agreement in the NT Supreme Court resulting in an order requiring the Aboriginal people of Arnhem Land and the ARR to have the agreement translated in language before being compelled to agree to it.

· A number of inadequacies in the final terms and conditions (eg originally the agreement negotiated on behalf of the NLC by Steven Zorn included 5% on top of the 4% to allow for the cost of environmental protection totalling about 9% altogether compared with a total of 16% for US Indians and 25% for Papua New Guinea indigenous people.  This 5% for environmental protection (originally intended to be provided to the Land Council was discounted from final terms leaving the environment protection role to OSS and Aborigines with a royalty of 4 ¼%
) and OSS have not met the expectations of traditional owners

· consistent pressure to allow releases of contaminated retention pond water into the Magela Creek region – traditional hunting areas, 

· further expansion of uranium mining in the regions at Jabiluka, Koongarra, and parts of nearby West Arnhem Land

· inadequacies in the Ranger tailings dam, 

· extensive social impact on their community reported time and again from 1980 on but never dealt with adequately, and 

· overcoming their general feeling of powerlessness to control their living situation in the area over the very last 20 years.

“The regulatory, monitoring, and reporting regimes that govern environmental performance at the Ranger and Jabiluka uranium operations in the Northern Territory and the Beverley and Honeymoon in situ leach operations in South Australia, with particular reference to:

(a) the adequacy, effectiveness and performance of existing monitoring and reporting regimes and regulations (Continued)

Some aspects of the environmental impact assessment of the Jabiluka proposal, in particular the use of the mechanism of the public inquiry, contrasted with the process that would have ensued under the new Environment Protection and Biodiversity Conservation Act 1999 were the Jabiluka proposal delt with under that regime”

Preface

"The fact remains that ERA has no approved method of processing uranium at Jabiluka.  It is apparent that the Government and ERA are increasingly nervous about their decision to proceed with construction without a viable milling option. In this sense, the most intense period of the fight is yet to come." 

The late "approved" proposal was not included in the original Public Environment Report (PER) and was only submitted after Minister Hill extended the PER process. To date, the last-minute "approved" proposal has not been released to the public or the Traditional Owners
. 

The Impact Act does not impose any substantive environmental conditions or requirements.  No control of discharges into air or water, or of the making of noise, is established by the impact Act.  Nor does the Impact Act enshrine any positive conservationist philosophy.  It does not, for example, require that environmental considerations override other considerations, such as economic or technical considerations, or indeed that they be given any special weight in reaching a decision.  Rather, the Act is directed at the procedures to be followed, and the matters to be considered in the Commonwealth’s own decision making process.  It represents a response to the view that environmental consideration should be taken into account, along with other relevant consideration when government decisions are taken and that the community at large should have an opportunity for participation in that decision-making process
. 

Introduction

This Submission examines some relevant historic aspects of the environmental impact assessment process that has applied to Jabiluka since the mid- Seventies.  Analysis of the EIA process in the late 1990’s was the subject of a Senate Committee inquiry and investigations by the World Heritage Committee and, to date, despite the environmental significance of the project, has not triggered a public inquiry process under the relevant legislation.  The focus of the Submission will therefore be on the very limited application of the public inquiry mechanism to assess the impacts on the environment and how Governments have responded to this process.  A closer examination of the main purpose of the Environment Protection (Impact of Proposals) Act 1975 becomes imperative while drawing on experience of direct involvement in one major public Inquiry indirectly involving Jabiluka, and indirect involvement in three others from the total of five ordered by the Minister.  The Submission will then contrast that particular inquiry process involving Jabiluka with the process that would have been expected to unfold under the Environment Protection and Biodiversity Conservation Act 1999 as if it were in place in 1975.

Historic EIS and Public Inquiry process 

The original objects of the Environment Protection (Impact of proposals) Act 1975 (EPIP Act) were crafted to maximise the examination of all the matters that might affect the environment from an action that involved the Commonwealth.  The objects of the EPIP Act were provided under section 5
.

These objects were amended to ‘value add’ concerns about endangered species where section 5A was added to the legislation in 1992 through the Endangered Species Protection (Consequential Amendment) Act 1992 came into force on 30 April 1993, to extend the application of the Act to endangered species in Australia.

NGO lobbying efforts to have the Whitlam Labor government draft comprehensive environmental legislation, were limited by the models available dealing with environmental impact mainly from the United States.  The then Attorney General Lionel Murphy and Environment Minister Moss Cass, drafted the EPIP Act with the public inquiry process as one of the main mechanisms that Parliament intended to deal with environmental impact.  More than half of the EPIP Act was devoted to the public inquiry process that included the appointment of Commissioners, the taking of evidence, powers of entry onto premises and investigation by the Commission of inquiry and how Governments were to take into account the reports from such inquiries.  It is important to note what the Act does not do.  This was pointed out at a conference in 1978 by Ernst Willheim, then Senior Assistant Secretary of the Environmental and Administrative Branch Attorney General's department where he described the EPIP Act as representing “a response to the view that environmental consideration should be taken into account, along with other relevant consideration when government decisions are taken and that the community at large should have an opportunity for participation in that decision-making process”
 (See Preface) 

Under the sub-section 11(1)  “Inquiries by Commissioners” the EPIP Act provides that:

the Minister may direct that an inquiry be conducted in respect of all or any of the environmental aspects of a matter

This was one of the first two environmental inquiries required under the EPIP Act.  It joined the Fraser Island Sand Mining Inquiry that was directed to commence at the same time on 12 July 1975 by the then Prime Minister Gough Whitlam acting as the Minister of State for Environment in his Government
.  The EPIP Act Inquiry requirements for both of these proposed actions were triggered due to public interest groups lobbying efforts and substantial public disquiet.  The pressure of national campaigns
 in both cases warranted the calling of a public inquiry by the Minister
. The RUEI commenced on 9 September 1975 and after 121 sitting days it had received evidence from 303 witnesses occupying 13,525 pages of transcripts and presented its Second and Final Report on 17 May 1977
.  

As the Inquiry proceeded to take evidence in most Capital cities in Australia and the Alligator Rivers Region and Yirrikala in the Northern Territory with its broadened scope over its life of 18 months, it had the effect of mobilising the general public to participate in the decision making on this uranium mine development.  The mine was proposed to be conducted in a very remote part of Australia that would normally not touch the lives of ordinary Australians.  This mobilisation also affected a number of officers in some departments and NGO’s as some 53 copies of the daily transcripts were distributed around the country.  Also an extensive panel of industry and NGO cross-examiners and witnesses were marshalled to the inquiry bench to scrutinise, add to the evidence or rebut certain evidence
.  For the first time in Australia, uranium mining was no longer shrouded in the veil of military secrecy imposed under the Atomic Energy Act 1953 for the purposes of uranium production for the cold war nuclear weapons manufacture and testing.  The level of scrutiny of a major nuclear development proposal at this inquiry resulted in proponents and opponents alike, in a court-room styled drama having to justify their positions through admissible evidence and effective cross-examination.  The Fox Commission buttressed the policy of the EPIP Act in their final recommendation to their first report that there should be ample time for public consideration of this report, and for debate upon it 
. 

Why were there so few Public Inquiries after Ranger and Fraser Island?

It is not surprising from the failings and experiences with this Public Inquiry studied and outlined in Appendix A, that Inquiries of this nature became very rare in the ensuing years for various political reasons.  Only 3 others were ever to eventuate.  First in 1989, after a long pause of more than 14 years, the Ulladulla Hinterland broadcasting transmission station, in NSW was subjected to an Inquiry.  Then in 1993, the Shoalwater Bay sand mining and military operations area on the Capricorn coast of Queensland and finally in 1994, the East Coast Armaments Complex at West Point Wilson in Victoria were subjected to Public Inquiries with effective report outcomes for the environment.  Out of about 183 actions
 that triggered the EPIP Act requirements in relation to Commonwealth environmental issues (See Chart 1), less than 3% resulted in a public inquiry.   

It is significant that despite the national and international outcry on the Jabiluka uranium mine proposal, a range of Action Ministers from various Governments have not triggered a public inquiry under the EPIP Act.  Many environmental impact assessment processes on a wide range of projects were later replaced or added to by public environmental reports after amendment to the EPIP Act in 1987
.  This appeared to result in much less scope and input from non-government organisations and the public in the assessment process, than that evident in the previous public inquiries.  Most importantly, mobilising the democratic process as interpreted by the Fox Commission was diminished.  NGOs were faced with much research and detailed submission writing of limited effect on a wide range of environmental impact statements and later public environmental reports taxing their meager resources with outcomes that defied the spirit of what Parliament intended in the overall EPIP Act.
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How would Jabiluka be handled under the EPBC

The Environmental Protection (Impact of Proposals) Act 1974 (the EPIP Act), had limited application of its main intention through public inquiries to ensure that the public were involved in environmental decision making to the maximum extent possible. It also provided for the Commonwealth to be responsible for assessing actions taken, funded or approved by it which were likely to have a significant effect on the environment.

Similarly, the EPBC Act provides that the Commonwealth is responsible for assessing actions taken by it anywhere in Australia, its Territories and in the Exclusive Economic Zone or the Continental Shelf
 which are likely to have a significant
 effect on the environment. Actions likely to have a significant effect on specified “matters of national environmental significance" also trigger the EPBC Act.  The six matters of national environmental significance include: World Heritage properties, Ramsar wetlands, listed threatened species and communities, listed migratory species, the Commonwealth marine environment, and nuclear actions and there is provision to expand this list by regulations without the agreement of the states
. These triggers although not giving full coverage of matters recommended by the COAG agreement and others
, must be reviewed every 5 years to see whether further triggers should be added.  The EPBC Act does not provide for regulations being able to delete any triggers, that would require amendment of the EPBC Act and allows for the addition of further triggers over time.

The environmental Impact assessment process

Many have argued that the EPIP Act established an environmental impact assessment process which has been “widely regarded for years as outdated and in need of substantial overhaul”
.  It should be noted from this study that the aspect of the Environmental Inquiry process provided under the EPIP Act has been inadequately utilised to date and the outcomes of this would have contributed to this view.

The EPBC Act develops additional elements to the impact assessment process that would “value add” to the EPIP provisions if appropriately utilised.  The Environment Minister can trigger the Commonwealth EIA process and makes the final decision about whether or not to approve a project on environmental grounds with or without environmental conditions to an approval
.

Offences are included for breach of the EPBC Act, with civil penalties up to $5.5 million and criminal liability for failure to obtain an approval where one is needed, and significant civil and criminal liability for failure to comply with approval conditions. Directors and managers of companies will face personal criminal liability for breaches of Commonwealth EIA legislation
. This would have constrained some of the premature actions of the various mining companies that owned the Jabiluka mining leases over the last 20 years (See Appendix B).

The Environment Minister can revoke an approval if the Minister believes the impacts identified were inaccurate because of negligence or deliberate omission
. Again this would have direct effect in the situation unfolding with the EIA process for Jabiluka at present where emerging information could trigger revocation of some approvals granted to date.

The provisions that the public must be notified and given a chance to comment on whether the relevant project needs assessment and approval under the Act whenever the Minister receives a referral would mean that the issues in the remote Alligator Rivers Region would get greater scrutiny
.  This would be particularly so as it will be required to be published weekly on the Internet and NGOs are making much wider use of this medium of lobbying and action. 

By definition, actions related to extraction, transport and milling of uranium at Jabiluka would be captured as "nuclear actions"
. Therefore activity on Jabiluka would trigger the operation of the Environment Protection and Biodiversity Conservation Act I999.  Section 87(1)(e) provides for the Minister for the Environment to decide whether an inquiry would need to be undertaken or alternatively, if a "first decision” has already been made under s 90, that Minister can also direct that a Public Inquiry take place. 

However in drafting the terms of reference for an Inquiry while appointing its Commissioners under subsection 107(3)(a), the Minister must specify the relevant impacts of the action; and under paragraph (b) may specify other certain or likely impacts of the action which could be  is could prove to be quite difficult as has been amply demonstrated in the Jabiluka case study.  Under subsection 107(5) the Minister may also specify in the terms of reference the manner in which the Commission is to carry out the inquiry that could affect the independence of the Inquiry to carry out its functions.  Section 127(2)(c) of the EPBC Act provides that the Minister must terminate the appointment of a commissioner if the Minister “becomes aware that the Commissioner has a pecuniary or other interest in the subject-matter of the inquiry and the Minister considers that the commissioner should not continue to participate in the conduct of the inquiry".  The words 'other interest in the subject-matter of the inquiry' could be broadly applied to terminate a commissioner’s appointment to conduct that inquiry. For example if the Commissioner has dealt with particular issues such as representing NGO's with concerns about certain developments or has given evidence to other  EIA processes it could potentially disqualify a range of lawyers and other prominent Australians from acting as Commissioners of Inquiry in cases such as the Jabiluka proposal.   For example in the Ranger Uranium Environmental Inquiry case, two of the appointed Commissioners could have been terminated.  One an epidemiologist, Professor Charles Kerr, who may have had involvement in say, Physicians  against nuclear war or may have signed any number of petitions that may have allowed the Minister to disqualify him.   And likewise, the other Commissioner, an engineer, Graham Kelleher, may have provided advice to one of the mining consultant companies involved in the proposals under investigations.  

Under subsection 136(2)(d) the Minister must take into account the report of any Public Inquiry as the Fraser Government did for most recommendations from the RUEI and the Fraser Island Inquiry.  However the key question whether the Public Inquiry process which has its effect of mobilising the public to utilise the democratic process in relation to environmental issues, will  be utilised to greater degree than was the experience with the EPIP Act in relation to Ranger and Jabiluka.

Perhaps coupled with other significant flaws in the EPBC Act, the process for dealing with Jabiluka would be less than adequate as has been the experience to date.  This is particularly so as the Commonwealth can delegate its assessment and approval powers to the States or Territory under a bilateral agreement.  The Minister can also delegate assessment and approval powers back to the relevant “action” Minister leaving the situation not much different than that already provided under the EPIP Act.  Once the EPBC Act commences in July 2000, the Minister for Industry Science and Resources could become the Action Minister if the Environment Minister delegated his powers conferred to that action Minister.  These decisions are not subject to full Parliamentary scrutiny as disallowable instruments and therefore can only be reviewed under the Administrative Decisions (Judicial Review) Act 1975.  The Minister can also decide that a project is not a “controlled action” and does not require assessment and approval because it will not have a "significant" impact on a matter of national environmental significance a Public Inquiry could not even commence gathering evidence.  Under the EPIP Act, all social and economic effects must be considered whereas the EPBC Act may preclude assessment of these issues if they are not matters of “national environmental significance”.

The public also has no ability to trigger the EPBC Act process to deal with a myriad of issues and would have to resort to public and political lobbying efforts again.  The Minister could use the mechanism under the EPBC Act to decide on assessments by a special "accredited assessment process", with very few constraints on what this process can achieve.  The Minister could make a decision based "on the preliminary documentation" or the Minister can agree to a "strategic assessment", with a less onerous assessment process than usual.  Other matters of some concern include that under s 9(3) of the EPBC Act, the Heritage Commission Act 1975 requirements under s 30 do not apply to any decision and there are a number of grounds for other exemptions under s 158

Conclusion

In this analysis the EPIP Act process appears to have failed in the Jabiluka issue as it has not fulfilled the intention of Parliament by quickly moving the proposal to a full public inquiry facilitating public involvement in the decision making process under EPIP Act.  In the absence of this vital process, the public and more importantly, the traditional owners on whose land the uranium mining proposal was to take place, have had to resort to a number of mechanisms outside of the EPIP Act process.

Based on the facts of these sources, the extent to which the EPBC drafting could have assisted to ensure an appropriate regulatory regime was maintained in the case of Jabiluka may prove illusory in the long run due to a similar avoidance of the public inquiry' process.  The relatively smaller gains in adopting the precautionary principle under s 391 and environmental audits in Division 12, in addition to having provision for offences and penalties for corporations and their managers may fade into insignificance with bilateral agreements and exemptions under s 158.  Breaches may become more difficult to prove without a full and proper inquiry process agreed to by the Minister to actually gather the evidence.  The effect of this would be that the key players would need to resort to litigation and the courts as an independent arbiter into the major development proposal of Jabiluka.

Appendix A 

Significant failings of the Ranger Uranium Environmental Inquiry

As the newly established environment group, Friends of the Earth shadowed the inquiry throughout almost all steps of the Inquiry, it won the status of representative of a “Principal Party” from the Commission.  Prior to this, for the first few days of hearings, their involvement was severely limited.  Submissions and transcripts were not readily available to its representatives compared with lawyers representing the industry.  Cross examination questions had to be prepared during the delivery of evidence and passed up to the Counsel Assisting the Inquiry to be presented to the Commissioners to determine if the questions would be asked at all.  The fledgling NGO significantly did not receive any legal aid until the final submissions phase towards the end of the inquiry after the Commission approached the Commonwealth’s Legal Aid agency to assist it to appoint senior Counsel for the purposes of presentation of Final Submissions and rebuttals
. 

However, during the course of the inquiry, the Commissioners became quite disturbed by the way that the Pancontinental mining company (then the owner of Jabilkua “leases”), in particular, appeared to be using the inquiry process to boost their position on the stock market.  The Presiding Commissioner issued a stern warning to the Chairman of the company not to make unsubstantiated pronouncements in evidence and improperly obtain an advantage from media reporting on those.  Also, being the first Inquiry of this nature, the Commission attempted to adopt a less formal approach than a Royal Commission, such as the Flowers Royal Commission into the nuclear industry in the United Kingdom
.  

The Inquiry even adopted the novel approach to hear evidence from Aboriginal people of the region in their own language and have translators explain what the Inquiry’s purpose was, in addition to an explanation of the Ranger uranium mine proposal.  However while the inquiry attempted to minimise repetitive evidence and make the process less formal, it also restricted many witnesses from the general public giving their verbal evidence.   This required the NGO representative to carefully plan and coordinate meetings with prospective witnesses to ensure that they were fully appraised of the previous evidence and how to tailor their evidence for it to be acceptable to the Commission Counsel, Mr John Cummins QC (recently struck off for failure to lodge taxation returns for decades).  

More significantly, towards the end of the inquiry process immediately before final submissions were prepared and presented, a large body of evidence was acquired by Friends of the Earth that detailed the existence of a price fixing cartel called the Uranium Institute or “Club”.  Pan Continental was one of the firms that participated in this cartel.  The evidence consisted of numerous files from the Mary Kathleen uranium mining company, whose parent company was Conzinc Rio Tinto (CRA).  Those files also showed evidence of the global mechanisms to avoid nuclear proliferation safeguards such as “toll processing” in the United States enabling Australian companies to transfer their uranium to markets such as Taiwan that had not fulfilled Commonwealth safeguards requirements
.  Since the inquiry was in its final stages, Counsel assisting the inquiry refused to admit this vital and relevant evidence, particularly when one of the key arguments put to the Inquiry for the mining development was the huge income projected to flow to Australia from the mining proposal.  This assumption was based on a highly inflated price of uranium well above 40 dollars per pound at the time of the inquiry.  

It was very unfortunate that this evidence could not be admitted to this Australian inquiry as the price per pound of uranium prior to the price fixing activities of the Uranium cartel was around $7 per pound
.  The reason given by Council assisting the Inquiry for not admitting this fresh evidence was that it would involve a continuation of the inquiry for at least another seven months as witnesses would need to be re-called, cross-examined, and that an extension would not be in accord with the then, Fraser government’s requirement for the inquiry to wind up
.  Instead the Inquiry returned a portion of those papers to the Company.  Simultaneously, the Friends of the Earth personally delivered the relevant documents to the Californian Energy Commission who in turn produced them as evidence before the US Justice Department that was investigating breaches of US anti-trust laws.  Extensive litigation followed this significant evidence as Westinghouse brought damages claims against the participant companies.  The Australian Government quickly enacted the Foreign Proceedings (Prohibition of Certain Evidence) Act 1976 ( the anti Friends of the Earth Act) to stem any further evidence being provided to foreign proceedings by the NGO or Australian Uranium mining executives being compelled to give evidence under subpoenas issued
.  In parallel to this significant development at the RUEI, was that the only other Inquiry was being challenged in the High Court by Murphyores Incorporated Pty Ltd
.

The Jabiluka proposal originally surfaced during the Ranger Uranium Environmental Inquiry (RUEI) in 1975 (the inquiry was headed by ACT Supreme Court Justice Russell Fox and became known as the Fox inquiry or RUEI).  The RUEI was set up under s 11 the Environment Protection (Impact of proposals) Act 1975 whose terms of reference were expanded in their interpretation after political and public lobbying to allow the Commissioners to examine the whole uranium mining and milling and nuclear fuel cycle in Australia and elsewhere
.  Under the Administrative Procedures, provided for by s 6(1) of the Act, the broad definition of “environment” in the Act became a major feature of a public lobbying campaign to successfully expand the terms of reference of the inquiry to cover all aspects of the uranium industry and the social impacts
.

Although the Jabiluka proponents fully participated in this inquiry albeit over another mine, they delayed providing precise details of their proposal until the final stages of the inquiry.  The Fox inquiry was presented with a form of a “ draft environmental impact statement”
 by the Pancontinental and Getty Oil joint venture for an open cut mine. The proposal would have left a pit almost 1.5 kilometres wide in the escarpment, later to be listed on the National Estate, and a huge sprawling tailings dam across the Magela Creek wetland plains, A listed Ramsar Wetland (See Schematic from Pancontinental Project 1976).  The Jabiluka project was subjected to intense criticism during the course of the inquiry and immediately afterwards well before these areas were agreed by the Aboriginal traditional owners to be listed on the World Heritage List, later in the 1980’s 
.

The traditional owners have resorted to litigation, international and national environmental campaigns including on site blockades, and seeking United Nations Education and Scientific Organisation (UNESCO) World Heritage Committee examination and decision to achieve an appropriate outcome.  The World Heritage Committee investigation and international action has acted as a defacto Inquiry process.  The Australian Senate has had to resort to the conduct of two inquiries covering this issue in the absence of an EPIP Public Inquiry.  Firstly the Senate Standing Committee Inquiry into Uranium Mining and Milling in Australia took place in 1996.  And more specifically the recent Senate Reference Committee inquired into the consents process and other matters in relation to Jabiluka in 1999.  It has produced a number of findings and recommendations that may or may not elicit appropriate legislative and policy responses.  This could be due in part to the lack of Government support for the positions arrived at by the non-Government Senator dominated committee.   However the Government is still on notice to justify its position to the World Heritage Committee by April 2000 and if Australia’s position proves unsatisfactory, the World Heritage Committee could move to list the Kakadu National Park as a “World Heritage in danger” without the support of the Nation State.  This could lead to further international opprobrium and potential trade sanctions against Australia to bring it into best practice in environmental protection
Appendix B

What did the RUEI say about Jabiluka and some responses to these

The RUEI found that the Pancontinental proposal “should be the subject of a separate investigation, based on the proposed size of the development and the very important environmental implications”
.  The Inquiry concluded that “(t)he environment under consideration is a uniquely sensitive on.  Its elements interact so closely that consideration of one without the others becomes impractical and purposeless…the Ranger project as proposed, and in the land use setting which was assumed, should not in our view be allowed to proceed”.  The resulting land use setting and monitoring and control regime recommended by the Inquiry and adopted in part by the Australian Government continues to influence the regulatory regime to this day.  The long term effects and outcomes of this Inquiry have assisted to a degree how this sensitive region is developed.

The Chairman of Pancontinental, Mr Tony Grey’s response to Fox Reports was adamant that: "The Commission presented an extreme environmental viewpoint and we trust the government will provide the balance and give the nod to any uranium company ready to start"
.  Pancon had already started illegal drilling on the Jabiluka site and commenced “ground breaking ceremonies” with bulldozers before receiving any approvals.  The well-known Aboriginal protagonist, H C Coombs attacked the EIS pointing out that Pancon had made no approach to Aboriginal peoples.  He dubbed the Pancon EIS as a "travesty (that) exhibited profound ignorance of the Aboriginal people, a complete disregard for the recorded evidence of the impacts of other large-scale mining projects ... and a contemptuous indifference to preferences of the Aboriginal people concerned".  It is ironic that 20 years ago the concerns by Coombs that approval for Jabiluka should not be granted until the Northern Land Council (NLC) had the benefit of a complete survey, of traditional owner’s views on the proposal.  He was one of the first to advance the notion that if the 1976 draft EIS was accepted, it was inevitable that the spiritual foundation of Aboriginal life would be destroyed. 

To facilitate the Jabiluka project, the Pancontinental company, with support from the Northern Territory administration, attempted to build a mining access road from the Arnhem Highway to their mine site.  Amid public fears that the survey by the mining Company was much more than just a survey, the company was forced to deny that work had already started on the access road before government approvals were in place under the EPIP Act.  An executive of the company was reported to have said that he did not care if the NLC and the Federal Government did not want the construction to begin at Jabiluka.  The Northern Territory News of 22 August 1978 reported that the executive said “we will start on the road anyway”
.  Pancon were required by the Government to produce another draft environmental impact statement in 1978
 for this extension of the Arnhem highway which was subjected to public comment and a final environmental impact statement
 was produced addressing some of the public comments received.  Many threats, concessions and deals were advanced by the Government to open the uranium province in the Alligator Rivers Region under the adopted stringent monitoring and safeguards recommended by the Fox Inquiry.  The Government was attempting to commence the Ranger uranium mine and needed the early agreement by the Aboriginal traditional owners.  After presenting the title deeds to Arnhem Land to the Chairman of the Northern land Council Mr Galarrwuy Yunupingu, the Government, in a deal to expedite the Ranger mine, also reversed its original approval for Pancontinental mining access road, the extension of the Arnhem Highway
. 

This aspect of the mining access road, has managed to resurface again more than 20 years later.  The Company now owning the Jabiluka lease, Energy Resources of Australia (ERA), is aggressively pursuing an option, the Ranger Milling alternative (RMA) to mill the Jabiluka ore at their uranium extraction plant near Jabiru, the mining town.  This is against the wishes of the Aboriginal traditional owners, the Mirrar Gundjehmi who have recently refused to allow the RMA to proceed through their representative the Northern Land Council

“The regulatory, monitoring, and reporting regimes that govern environmental performance at the Ranger and Jabiluka uranium operations in the Northern Territory and the Beverley and Honeymoon in situ leach operations in South Australia, with particular reference to:

 (b) the adequacy and effectiveness of those Commonwealth agencies responsible for the oversight and implementation of these regimes; and

The rationale for reviving Aboriginal traditional owners control of what takes place on their lands and waters through measures to reinstate mining ‘vetoes’ in the Northern Territory land rights legislation to achieve a more just and efficient regime

JUSTICE AND EFFICIENCY OF MINING VETOES IN LAND RIGHTS LAWS IN THE NT AND THE RIGHT TO NEGOTIATE IN THE NATIVE TITLE ACT 1993?

Introduction 

Originally, mining vetoes in land rights laws, as envisaged by Justice Woodward in 1974 had the potential to deliver justice and relative efficiency for the benefit of Aboriginal people but were in effect thwarted from the outset in drafting and in the early years of the Act’s operation.  The veto in the Aboriginal Land Rights (Northern Territory) Act 1976 (ALRA NT) was stronger on paper where it was allowed to apply, but in practice the veto was thwarted through amendments, mining company media campaigns and extensive litigation with a resultant perception of powerlessness by TO’s.  

The proponents of significant proposals for mining activities in Arnhem Land and adjacent to it in the Alligator Rivers Region successfully avoided the Aboriginal owners exercising the mining veto.  This was perpetrated under a thin veil of pre-existing rights and questionable negotiating tactics employed by mining interests and some negotiators acting in what they perceived to be the best interests of traditional owners despite their vehement protestations.  This process of abrogation of the mining veto has in effect transposed itself into the provisions of the Native Title Act 1993 (NTA) right to negotiate (RTN) and is continuing through to the drafting strategies of the current Government’s “10 Point Plan”
 for amending the NTA as the final annihilation of what Woodward originally envisaged.  

Indigenous focus on justice and efficiency

The focus of this part of the Submission will highlight the documented indigenous perspective of the justice and efficiency issues associated with the mining vetoes that were initially illusory in the Aboriginal Land Rights (Northern Territory) Act 1976 (ALRA NT).  The Submission examines the apparently stronger rights of veto on Aboriginal land in NSW where minerals vest in Aboriginal Land Councils in certain circumstances and the RTN under the NTA.  There have been many attempts to use economic theory to assess efficiency of the mining provisions with a bias towards pure economic efficiency without a thorough counter balancing examination of justice and efficiencies to redress many years of disadvantage and depowerment from an indigenous view point
. 

This Submission compares the application of mining vetoes in the Northern Territory and NSW with the right to negotiate (RTN) process under the NTA.  The Submission details some specific cases where the legislated veto was illusory for Aboriginal traditional owners in its early operation (pre-1987) having to rely heavily on an “administrative freeze” imposed in 1972 that ran through to 1987.  It then examines the conjunctive veto (at the exploration stage only) post 1987.  It compares the ownership of minerals in the NSW laws and the RTN process in the NTA.  It concludes with an assessment of the extent to which each piece of legislation meets justice and efficiency drawing on historical experience of the actual operation of mining vetoes and RTN’s.

Relative allocative efficiencies of the NTA and ALRA NT were discussed by Altman  (1994)
 and McKenna (1995) with economic perspective’s which are somewhat limited as they fail to devise mechanisms to discern and consider the important Aboriginal values applicable to traditional country
.  Sexton has criticised this narrow economic approach that leaves out indigenous perspectives fatally flawing the analysis
.  He compares the rights flowing from land rights laws with labour laws where he argues that both attempt to redress the imbalance of power between Aborigines and developers and employers and employees as groups utilising the provisions of their respective legislation to ‘level the playing field’.  

To do justice to the myriad of issues covered in this part of the submission it will it require an exploration of the spectrum of indigenous and non-indigenous perceptions of justice and injustices coupled with views on the relative efficiencies and inefficiencies in the veto provisions of the land rights laws in the NT, NSW and the RTN in the whole of Australia where native title exists.  These will need to be balanced out with the important factor of the frustration felt by Aboriginal people from others who doggedly refuse to heed their need to exercise a veto where they require it.  

The basis of the mining veto

Justice Woodward set the basic framework for the operation of Commonwealth land rights with a significant right of veto over mining on Aboriginal land.  He recommended that 

‘to deny to Aborigines the right to prevent mining on their land is to deny the reality of land rights…I find it quite impossible to inspect developments on Groote Eylandt or the Gove Peninsula or proposed works on uranium deposits in Arnhem Land and to say that such developments without consent, could be consistent with traditional rights for Aborigines.’
 

Woodward had been presented with much evidence highlighting the gross injustices where Aboriginal people even in parts of Arnhem Land “Reserve” at the time had not been given an opportunity to discuss mining leases on some very sacred ground.  For example Aboriginal people were very concerned about the Gabo Djang (green ant dreaming) in close proximity to where the Nabarlek uranium deposit was ultimately mined despite their opposition
.  (see Appendix 2)

Why was a veto not required for the Ranger mine in the face of stern opposition

The Labor Bill lapsed and the Fraser Government made significant amendments to it and reintroduced it on 4 June 1976.  In particular, in November 1976, they inserted a Government amendment that pre-existing mining rights applied for, before the introduction date would not be subject to a veto.  This action potentially favoured certain mining companies that had “valid” applications before 4 June 1976 to the detriment of others observing the administrative freeze that was in place since the 1972 announcement to legislate for land rights.  One company benefiting from this provision was the Pancontinental Mining Company that later transferred its interests in special mineral leases (SML) to ERA Ltd and is the current subject of Government deliberations.  The Ranger deposit was also specifically excluded from a mining veto under section 40 (6) and 41 (2) imposing an injustice that only allowed consideration of terms and conditions under section 44.

Without a right of veto in this case, the Ranger mine proposal was the first to be negotiated through the ALRA, and became the Northern Land Council’s (NLC) training ground. It was to be a controversial process with conflicts of interest on both sides mitigating against the wishes of Aboriginal people living in the region.  On the one hand, the Federal Government had a conflict of interest since at that time (1978) it was part owner and sole trader of uranium concentrates - yet under the ALRA, it was the Government who would ultimately consent.  The NLC had a conflict of interest since their very existence was through the mining royalty equivalents flowing from consents granted for mining activities under the ALRA and pre-existing interests.  Their operations were funded by mining royalties at first from Groote Eylandt and Gove (see chart 1).  Then the source of the bulk of their funds changed at about the time of the Jabiluka negotiations with royalty equivalents from Queensland Mines Narbalek uranium mining in 1980-81 and ERA’s Ranger mining in 1981-82
.  

Chart of contributions from mining royalty equivalents to land councils
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From Reeves Review Report on the NT Land Rights Act.

Were mining vetoes in the land rights act illusory ?

During critical debates on the Fraser Coalition Government’s version of the Aboriginal Land Rights (Northern Territory) Bill 1976 in Sydney in 1976, there were spirited discussions involving extensive delegations of Aboriginal people from far flung parts of the NT on whether or not to retain the mining veto in the Bill.  At that time there was intense pressure from many quarters to remove the veto clause, effectively denying Aboriginal people their right to control what takes place on their lands and fulfilling their important custodial role of ‘caring for country’.  At one point it was advocated by prominent Aboriginal activists that the pressure to retain the clause should be scaled down by the Aboriginal negotiators in the interests of getting the legislation passed by Parliament.  A tortuous path emerged for the mining veto over time and it appears that yet again, with the Reeves review of the ALRA NT there are proposals to eliminate the veto into a similar arrangement as that provided by the RTN in the NTA.

The Disjunctive veto and abrogation of veto in practice

Despite the Act making no mention of a veto, the Aboriginal consent clauses survived on paper as a disjunctive consent provision (land council veto under instructions from traditional owners at exploration and later at mining phases).  The situation in practice as a result of a number of factors became somewhat different to Parliament’s intention.  The veto right was abrogated in certain circumstances by legislative fiat.  It was evident that without thorough explanation, a lack of a clear appreciation by TO’s that veto was an option, became the pattern.  A fuller understanding of all the ramifications of the exercise of that legislative right of veto would have assisted in countering any clever tactics on the part of Government and intending miners.  Instead there was little room for proper negotiations to be conducted without the full force of a veto available to Aboriginal negotiators and TO’s.  

The Ranger Project Area was specifically excluded under section 40(6) and 41(2) from a right of veto under section 40(1)(a) by Government amendments to the Bill on 17 November 1976.  This action pre-empted any recommendations to flow from the Ranger Uranium Environmental Inquiry (RUEI) (Second Report handed down on 17 May 1977).  In effect this discriminatory legislative act making Ranger a special case, bypassed the national interest provisions (section 40(1)(b) & 41(1))
.  No other mining companies nor Aboriginal traditional owners received similar treatment in the NT under the ALRA NT.  It follows that it would have been just that the Parliamentary over ride to opposition to mining by Aboriginal people exercising their usual right of veto should have applied equally in the case of Ranger.  That over ride, had it not been legislated out for Ranger, would have been subject to Parliamentary scrutiny under section 42 and would have had to have been based on an absolute vital national need.  The introduction of this discriminatory clause suggests that the Government was not confident that the instrument of declaration in the national interest over Ranger was likely to survive both Houses of Parliament.  

Also, contrary to the RUEI recommendation (Chapter 14 No5) ‘that the Atomic Energy Act 1953 not be used for the grant of an authority to Ranger to mine uranium’
 the Government decided to issue an authority under section 41 of that Act to mine uranium
.  When the RUEI did hand down its second report in May 1977, the Government seized on a conclusion in the body of the report, where the Commission stated that “their (Aboriginal) opposition should not be allowed to prevail”
. That conclusion was not a principle recommendation of the RUEI.  The Commissioners also reiterated the strong opposition to mining on traditional lands in Kakadu and emphasised the powerlessness felt by the traditional owners, to control what happened on their land.  This was of course, the strong basic principle on which the land rights act was founded but was evidently overlooked by the Government in the case of Ranger.

The injustice and disregard of TO’s wishes to exercise vetoes to protect their country continued in its effective operation on the ground.  TO’s were again subjected to intense pressure with a prevalent fear of the invocation of the national interest provisions and the constant fear that certain land rights would be denied if traditional owners vetoed any major projects.  This was particularly pronounced in the uranium province of the Alligator Rivers Region where an ideologically driven campaign to open a multitude of large uranium mines to this day still exists against the true wishes of the traditional owners not to mention many other mining proposals in other parts of the Territory.  There was also open hostility from the NT Government through opposition and Court challenges to most land claims and pressure to lift the administrative freeze on mining in Aboriginal lands imposed since 1972.  There were also major advertising campaigns designed to take away public support from land rights and present Aboriginal people as prospering greatly as “stone age millionaires” with land that they had won to the detriment of non-Aboriginals in the Territory.  Numerous attempts were made to thwart the land claim process most notably in the Borroloola, Kenbi and Alligator Rivers Stage II
 claims and the expansion of the town areas by the NTG
.

The Justice and Efficiency Issues of the veto provisions

Despite these setbacks, the wishes of TO’s to exercise veto and protect their country was strongly articulated by Rachael Maralingurru, a traditional owner of the Narbalek and Jabiluka areas when interviewed by a BBC Panorama film crew on the eve of the 1977 Federal election where she stated:

“We don’t want money - money is not important for us.  We are in our ceremonial ground, and our culture is more important than money.  Money is for the white man.  He made it up, and he gave it to us.  We don’t know how to handle money…We know how to use our culture.. we know how to use our ceremonial grounds, which were handed down to our ancestors.”   

This strong position was buttressed by the Chairman of Oenpelli Council, Silas Maralingurru who said:

“White people are playing tricks on us.  We can understand their tricks.  They want to get away with our inheritance, our country.  We’ve got to hold it hard.  We don’t let our land go.  If we do, we just lose it just like people from the southern states.. a hundred years ago.”

Sub-Surface Rights and the depth of Aboriginal attachment to minerals

There were many pitfalls on the long road to the true fulfilment of the justice associated with the Aboriginal veto clause in the ALRA NT.  For example, the then Chairman of the fledgling Northern Land Council, Mr Galarrwuy Yunupingu attempted on 15 May 1978 to counter the powerful mining lobby campaign that Aboriginal Land Rights cannot include sub-surface rights to minerals including veto.  The author was privileged to hear and transcribe his interview conducted by a West German filmmaker Nina Claditz at a bush hunting camp near Batchelor where he defiantly stated:

“Aboriginal people …have been very strongly opposed to the uranium development itself…that was told very strongly to the Fox inquiry…not only the people who are living in the region, who owns the area, I think, but Aborigines in general throughout Australia…Of course by Aboriginal tradition we have always known that uranium was there… the big python snake always lived in the escarpment …called Djidbi Djibji…if anybody goes near that place, that a big snake will come out and destroy every living thing on the face of the earth.  

I see…continuous pressure on Aboriginal people, especially the land owners of the uranium region…the Government..is continually passing legislation to block any Aboriginal people saying ‘no’ to uranium development…the mining companies are always challenging Aboriginal people, they are always ignoring Aboriginal wishes.  Aboriginal is still being disregarded to what they have to say towards mining.  I think they say our land is just the top soil of a piece of area where we live. They don’t know that the very core of our land itself, which is the mineral, is the very bone of the Aboriginal being.  It is my bone. And when you go around and ask…every Aboriginal person about the mineral, that we don’t have, (that instead) belongs to the Commonwealth Government, (they will say) that is taking the bone of the Aboriginal person and leaving him with just the skin and flesh…saying the Aboriginal person doesn’t have mineral rights is like saying you got no bone.” 

This defiant pronouncement of the clear connection with sub-surface mineral rights and the intense Aboriginal responsibility to protect the earth was short lived however, after the NLC’s Chairman was summonsed to attend, alone, high level meetings between the Prime Minister Malcolm Fraser, Ministers for Primary Industry and Energy, Doug Anthony MP and Aboriginal Affairs, Ian Vinier MP.  Despite the traditional owners objections to the Ranger Mine, so vehement that they were reported to have agreed to physically blockade any development
, the Northern Land Council (NLC) could only negotiate terms and conditions of mining with the Government and mining companies on behalf of traditional owners., as a direct result of abrogation of the veto clause for Ranger under section 41(2).  Some NLC members (including the Chairman, Mr. Galarrwuy Yunupingu) understood that the Minister was determined that the mine would go ahead.  The NLC only had power to get the best possible deal for Aboriginal people.  The TO objections could have resulted in arbitration that might have produced a completely different outcome and this is one position that was considered by TO’s at a meeting in Oenpelli
.  Others did not share this view and wanted more consultation and negotiation of options.  They felt that Prime Minister Fraser bullied their Chairman with threats to appoint an arbitrator and take away the land council and the outstation movement
 .  In response, two key Aboriginal people, Dick Mulwagu from Croker Island and Johnny Gwadbu from Millingimbi took out a Supreme Court injunction on 19 September 1978 restraining the NLC from signing any agreement.  The injunction was based upon complaints that Aborigines had not been fully consulted about what was in the agreement and what their options were
.  

Need for Aboriginal people to understand the terms of agreements 

Although the Act requires that traditional owners understand what is in the agreement, all parts of the agreement were in English and in legal or mining jargon.  Negotiations were conducted on behalf of the traditional owners for whom English is a second or third language, without their participation in negotiations conducted by the NLC and also with a feeling of intense intimidation.  As a result of the Court action, a six weeks stay in proceedings was granted for the NLC to remedy this situation where language translations of the agreement were required to be prepared, (see Appendix 1).  A major meeting was held at Oenpelli where the TO’s sternly instructed the NLC’s Chairman that they wanted to sign the National Park Agreement before considering the mining agreement.  The Chairman was to take that view to put back to Government
.  Instead, as translations of the agreement were being made and explained in language in many communities around Arnhem Land, on 4 November 1978, after a meeting at Baymyli, NLC Executive members were flown to Oenpelli where the Ranger Agreement was signed by the NLC.  Many traditional owners as well as NLC members did not ratify this agreement.  Silas Maralingurru was visibly upset with what was taking place and refused to round up community members and TO’s around Oenpelli declaring this a ”wrong meeting” and did not leave his car outside the meeting

.  Some key Aborigines from the NLC were unaware of plans to ratify the agreement on that day, feeling that they had been lied to and tricked.

 " .......The process of consultation which had been promised with the communities has never  taken place.  From the time that we agreed to stop the court injunction we have been lied to   and tricked by the Government........ We thought we were going to the airport, but we went to the office and saw the agreement all set to be signed.  That was a big shock to me.......' Leo Finlay, Borroloola Executive Member NLC 

The pattern of erosion of the veto continued

Similar circumstances surrounded the negotiations over the Jabiluka deposit where originally, the Pancontinental Mining Company had prepared a major detriment case allegedly involving $34.65 million to put before the Aboriginal Land Commissioner Justice Toohey hearing the Alligator Rivers Stage II land claim.  It appears that Pancon withdrew the detriment claim
 and only presented a land usage position to the Commissioner as they successfully extracted undertakings from the land council that the veto would not be used in the event it became Aboriginal land.  NLC’s Senior Counsel made reference in his opening address to the land claim hearings on behalf of traditional owners that :

In practice the existence of the power is understood but there is no reason to suppose that such a power would be exercised capriciously.  Indeed, we know of no reason why an individual application would not be reasonably considered on its merits 
 …It will be our basic submission  that …based as it obviously is on mutual respect and acceptance of the status of people, the possibility of detriment under the provisions of section 40(1) by arbitrary and prejudicial use of the veto is very remote indeed and it may be…that such a plea will not even be raised
.

Senior Council for the NLC also submitted that there was not anything that would suggest that other mining interests (particularly Peko-EZ) should fear the exercise of the veto and the consequent loss of money which they invested in the region
.  It remains unclear if the NLC had authority from the TO’s to take this position and it remains the subject of continuing disputation between the TO’s and the NLC.  Peko-EZ had kept their detriment case to the end and put it directly to the Minister for Aboriginal Affairs after he had received the Land Commissioner’s report resulting in major litigation
.  The land claim was also split so that it could expedite the development of Jabiluka and amendments to the Land Rights Act were put into effect in 1979 and 1982 to allow the Minister to grant only a part of the successfully claimed area allowing the elimination of the Peko-EZ lease areas from the grant made by the Minister.  The TO’s were called to a meeting to hear the outcome of the land claim and title deeds for about a third of the claimed area for the Mirrar Gundjehmi and Bunitj were handed over.  Later at that same meeting the NLC signed the agreement with Pan Con on behalf of the TO’s in July 1982.  

The current TO’s for the Mirrar Gundjehmi have challenged in the Federal Court, the validity of the NT Minister issuing the Mineral lease to Pan Con for a ‘prescribed substance’ as defined under the Atomic Energy Act 1953.   They continue to question the outcome of the negotiations in 1982 and now wish to assert their right of veto for what they see as a dramatically changed scope of operations by ERA Ltd
. 

Therefore it can be seen that the right of veto was but an illusion in the early days of the ALRA NT.  However it is now evident that Land Councils are being very careful to ensure that they get clear  instructions from TO’s that want mining development on their lands or alternatively feel strongly that the act of Mining cuts across Aboriginal tradition
.  From the statistics presented at the beginning it is clear that there is much greater justice and efficiency for TO’s with 30% of ELA’s being consented to and 70% vetoed.  This factor alone presents the land councils with a degree of flexibility just to extract mining royalty equivalents from those areas where TO’s are genuinely interested in allowing some mining on their lands.  Under this regime there is sufficient latitude to allow the land councils to manage the total area under Aboriginal ownership in a far more efficient and equitable manner. 

Conjunctive veto - post 1987

After amendments in 1980 and a full repeal of the Part IV mining provisions in 1987, these clauses were replaced and still appear as a conjunctive consent (one stage veto at the exploration phase) in the current ALRA NT.  Although there were attempts to build into agreements a disjunctive veto as in the Stockdale case, this was successfully challenged by the NTG in the Federal Court as a means of contracting out the provisions of the ALRA NT which only allow for a one stage veto at the exploration phase
.  The conjunctive veto does present a number of difficulties for TO’s not to mention the uncertainty of proving any mineral finds in the areas proposed to be explored.  In exercising consent, rather than veto under section 40(1) , TO’s are expected to understand fully the extent of the mining proposal if minerals are found at the application to explore stage.  There could be major changes to scope that could invoke the vitiation of consent clauses under section 47 as would be entirely appropriate in the case of Jabiluka’s change in scope.

Land councils are faced with a severe paradox where the large majority of their funds come from mining royalties equivalents through the Aboriginal Benefits Trust Account (ABTA) so an impartial treatment of TO wishes particularly if the veto option is to be exercised can lead to a lowering of justice and litigation that can affect the efficiency of allocations
.

Almost 30% of the ‘serious’ ELA proposals dealt with by land councils up to 1999 have been consented to, leaving 70% that have been vetoed
.  None of these refusals have been subject to the national interest provisions or arbitration.  The mining veto is only available over land that is Aboriginal land under the ALRA NT.  The veto was not practically necessary while an administrative “freeze” on the grant of mining interests operated from 1972 to 1987 to cover land under claim
.  Later section 48A provided for agreements to be reached between the intending miner and the land council over land which is subject to a claim.  Also Section 67A that was enacted in the 1987 amendments to render protection for land under claim from capricious or adverse land dealings by the Northern Territory Government (NTG), although the Federal Court held that ELA’s were not an estate or interest under the section
.  Land outside of Aboriginal land that was not claimable but contains sites of significance that might have been used to assist in justifying the claim for the claimable areas
 did not and does not now attract the veto under the ALRA NT.  Section 40 only applies to Aboriginal land.  The freeze which had no legislative basis
 in effect protected land under claim from mining interests being imposed and encumbering any Aboriginal title without Aboriginal consent or conditions agreed to.

The rights of TO’s ought to be the subject of special measures with a clearer understanding of how the veto can work.  From the ELA database it is clear that many of the firms that receive consent from land councils are generally from a class of mining companies that are willing to negotiate with the owners and respect their status.  In this respect there is an avenue for considerable justice for the Aboriginal owners through the selective consent that is possible once the real intentions of the miner are clear to TO’s. 

Conclusion

The justice issues with indigenous rights are still being clarified through the land claim and recognition of native title processes.  Unfortunately there is very little documented recognition of the indigenous value as a determinable property right associated with traditional country and therefore the efficiency of allocation of costs and liabilities associated with mining are difficult to quantify.  One thing is certain, a heavy reliance needs to be placed on careful explanation of what is proposed to traditional owners and a better acceptance of their informed decision based on traditional knowledge and sometimes intense responsibilities to their country in any negotiated outcomes.  

From the foregoing I would conclude that in the interests of full recognition of the range of rights associated with minerals, that the veto provisions in the NT should be buttressed with ownership of minerals similar to the ALR NSW so that fairer trading and negotiations can take place. And I would also advocate a stronger form of veto in the NTA rather than stripping it back as is in the current Government amendments the so called “ten point plan”

To overcome some of the failings of existing Government agencies in the current regulation and monitoring of the uranium industry, the Committee ought to recommned reviving Aboriginal traditional owners control of what takes place on their lands and waters through measures to reinstate mining ‘vetoes’ in the Northern Territory land rights legislation and achieve a more just and efficient regime.  That could be partly achieved through an extension of a joint management arrangement for the OSS and ERISS.

.

Appendix 2

History of Land Rights laws, development of justice in mining vetoes and rights to negotiate

Land Rights in Australia and the veto before 1987

Land rights laws evolved in Australia after lengthy debate, discussion and early quests for reconciliation and justice by Australians and ‘new Australians’ whose consciences were pricked by a combination of factors.  With the penurious foundation of a relatively unchanged Australian Constitution
 that failed to recognise indigenous Australians for more than half a century, the long march to just land rights laws was finally triggered by the overwhelming majority (more than 90%) of these Australians voting ‘YES’ in the 1967 Referendum.  That Referendum result facilitated the grant of power to the Commonwealth to legislate ‘for’ Aboriginal and Torres Strait Islander peoples
 and the removal of anachronistic clauses in the Australian Constitution
.  This concerted public measure of justice commenced the long process to redress past injustices through attempts at national reconciliation.  The Labor Opposition leader Gough Whitlam described the event as “the most massive expression of the general will ever known in this country”

Mining had already been taking place in Arnhem Land, for bauxite at Nhulunbuy and at Groote Eylandt for manganese.  Aboriginal people of north east Arnhem Land felt a great injustice after attempting to put their case through the famous ‘bark petition’ and in 1969 brought an action in the courts over the Nabalco operations at Gove.
,
  In that case, Justice Blackburn held in 1971 that there was a ‘recognisable system of law which did not provide for any proprietary interests in the plaintiffs in any part of the subject land…In my opinion, therefore, there is so little resemblance between property, as our law, or what I know of any other law, understands that term, and the claims of the plaintiffs for their clans, that I must hold that these claims are not in the nature of proprietary interests’
 Although this case was lost and the traditional owners continue to fight to become a party to the agreement with the bauxite mining company, this case publicly highlighted the gross injustice.  Despite this the Milirrpum case outcome was not to be overturned until the High Courts Mabo judgment some 20 years later
.

After twenty three years of conservative rule, a Labor Government was elected to Government with a social justice platform.  This platform was fuelled by the Vietnam War Moratorium Movement which had mobilised tens of thousands of citizens.  In conjunction with the Gurindji strike and walk off at Wave Hill in August 1966 the now famous tent embassy was established in 1971 by Aboriginal People on the lawns of Parliament House Canberra. Others in the bush were moving away from settlements to traditional lands (the outstation movement ).  Australia's first Uranium Mine at Rum Jungle closed in that year.  It leaves a legacy of a failed tailings dam and waste dumps that continue to pollute extensive tracts of the traditional lands of the Finniss River people to the point where the final part of their land claim over the traditionally important mine site is adversely affected from a grant due to potential liability issues.  The oil crises, the environment, pollution, and the early warnings on greenhouse effect were beginning to concern the public to a much greater degree.  Many international conventions were entered into, ratified and were put into effect by Commonwealth legislation, most notably, the Racial Discrimination Act 1975 which was to have profound effects on Australia’s internal affairs.

However, before the conservative McMahon Government was swept from power by the Whitlam Labor Government in 1972 on a wave of public support for human rights, nationally and internationally, the then Prime Minister William McMahon stated that his Government:

‘understands fully the desire of the Aboriginal people to have their affinity with the land with which they have been associated recognised by law’  He went on to say ‘We are deeply concerned to enable them…to have some security in their relationships with the land and, in particular, to give continuing Aboriginal groups and communities the opportunity of obtaining an appropriate title under Australian law over lands on reserves which they are interested in to use and develop for economic and social purposes.’
  

To give effect to the legislative option, in February 1973 the Whitlam Government appointed Mr Justice A E Woodward as an Aboriginal Land Rights Commissioner to inquire into the ‘appropriate means to recognise and establish the traditional rights and interests of the Aborigines in and in relation to land, and to satisfy in other ways the reasonable aspirations of the Aborigines to rights in or in relation to land in the Northern Territory.’ 

Justice Woodward set the basic framework for the operation of Commonwealth land rights with a significant right of veto over mining on Aboriginal land.  He recommended that 

‘to deny to Aborigines the right to prevent mining on their land is to deny the reality of land rights…I find it quite impossible to inspect developments on Groote Eylandt or the Gove Peninsula or proposed works on uranium deposits in Arnhem Land and to say that such developments without consent, could be consistent with traditional rights for Aborigines.’
 

Woodward had been presented with much evidence highlighting the gross injustices where Aboriginal people even in parts of Arnhem Land “Reserve” at the time had not been given an opportunity to discuss mining leases on some very sacred ground.  For example Aboriginal people were very concerned about the Gabo Djang (green ant dreaming) in close proximity to where the Nabarlek uranium deposit was ultimately mined despite their opposition
.  

The Whitlam Government pursued the legislative option to give effect to Aboriginal land rights.  An administrative freeze on mining activity in the NT was imposed to ensure that mining would not affect land that might be subject to claim.  Mainly under the power from section 122 of the Constitution, a Bill was drafted after much public debate over 1974 and 1975 to establish in Australian law those aspects of traditional law relating to land which Justice Blackburn could not uphold in the Milirrpum land rights case by creating propriety interests in and communal title to land with inalienable title
.  The Bill provided that Aboriginal land owners would have the power to decide what happens to the land whose representatives, the members of the land councils would have available all necessary specialist advice and assistance.  In effect a power of veto over mining was contemplated through s 56 of Labor’s Bill with specific clauses to prevent attempts at bribery through inducements by monetary payments in connection with the granting of a mining interest in Aboriginal land 58(2).  

Before a Section 56 consent could be given by the representative land council, s 60 required the land council to be satisfied that :

(i) the traditional owners understand the nature and purpose and do not oppose it, and 

(ii) that any Aboriginal community or group that may be affected has been consulted, and has had an adequate opportunity to express its view and 

(iii)  the terms and conditions of the grant are reasonable.  

Any pre-existing rights held were to be preserved under section 57(2) thereby preserving the Groote Eylandt and Gove operations as well as allowing the continuation of valid exploration activities on other Aboriginal land.  A two staged consent or disjunctive approach allowing consent at the exploration stage and if minerals are proven, at the mining lease application stage where the full extent of proposed mining operations would be made clear to traditional owners.
After being introduced by the Whitlam Government into Parliament on 16 October 1975, the Aboriginal Land Rights ( Northern Territory) Bill 1976 died a sudden death when the Government was dismissed only weeks later by the then Governor General Sir John Kerr on 11 November 1975.

Appendix 3

What can be negotiated and is there a tension between using proceeds of negotiations to provide basic services that Governments should be providing?

Negotiations prior to the exercise of a veto, or where veto is not available and only a RTN exists, can cover conditions that includes the following: 

· access to traditional lands and waters, 

· protection of culturally significant sites, 

· provision of employment and training, 

· cultural awareness programs for non-indigenous workers in the mines, 

· provision of local community infrastructure and services, and 

· any other terms agreed by the parties.  

Since Governments normally provide a number of these, and taxpayers generally demand a number of these as of right, the issue of justice and effectiveness in negotiating on these comes to the fore.  In fact in the case of the negotiated terms of Jabiluka agreement, moneys arising from the agreement flowing to directly to traditional owners can only be used for the provision of these sorts of municipal services emunerated in 18 points rather than for uses that TO’s feel are more urgent at the time
.  This is a particularly vexing issue in light of the findings of the Kakadu Region Social Impact Study (KRSIS)
 that show that even with substantial royalty equivalents paid for mining in that region, the traditional owners are no better off than comparable areas with little or no mining royalties.  The KRSIS argued that much of the royalty money, and areas affected money is soaked up providing services and infrastructure, normally provided by Government.  So one could conclude that the gains from land rights, or native title recognition in monetary terms may become severely discounted with this emerging pattern under the guise of self determination.  In fact this was signalled as early as 1984 by Tatz
.

“(c) a review of Commonwealth responsibilities and mechanisms to realise improved environmental performance and transparency of reporting 

The optimum division of environmental powers between the States/Territories and the Commonwealth  and a view on achieving such a division of powers that  could  improve the adequecacy and effectivness under the Environment Protection and Biodiversity Conservation Act 1999 (Cth) .”

A Foundation of uniform Environmental Power of Australia - will its division upset the natural balance of the rule of law ?

This story is important.  

It won’t change, it is law.  

It is like this earth, it won’t move

......

This law...

this country...

this people...

No matter what people...

red, yellow. black or white...

the blood is the same.

Lingo little bit different...

but no matter.

Country...

you in other place

but same feeling.

Blood..

bone...

all the same.

This story ...

this is true story.”

Big Bill Neidjie Kakadu Man (1985) p 63 

To over-power or to empower the Environment - An Introduction to the division of environmental powers

For more than 100 years after English common law blanketed millennia of traditional laws governing this country, a collection of Colonial state governments dominated the Australian landscape with their individual waves of European settlement and individual colonial laws and land management practice.  These rising tidal waves of history may have “washed away any real acknowledgment of traditional law and any real observance of traditional customs”
 obscuring a relatively uniform observance of natural laws.  But the international trend of globalisation and public pressure for uniform environmental protection and ecological sustainable development (ESD) standards may yet revive ancient principles of the common good of nurturing the environment. Given the right political momentum basic rights to clean air, water and surroundings could well re-surface in Australia’s polity as the destructive tidal waves of history recede.  

With the Australian Constitution of 1901, Australia as a whole, decided to form a national Government under a Federal compact of state governments
.  However, the Constitution is devoid of specific references to the environment and yet by other means
, empowers the Commonwealth to hold principal responsibility for environmental protection
.  As the environment moved up the political agenda under sustained and concerted expressions of public concern, Governments have been forced to respond with better legislative expression of environmental policy demands. 

There are clearly threshold questions that need to be dealt with for the purposes of this part of the submission on environmental powers.  What constitutes an optimum division of environmental powers- and what should be the ultimate purpose of such divisions and powers ?  Is it to achieve additional state rights perceived to have diminished under the federated compact or should it be ultimately for the protection of the environment and ecological sustainable development?

This Submission will examine the inherent issues underlying the achievement of an effective division environmental powers and will discuss briefly the effect of the Environment Protection and Biodiversity Conservation Act 1999 in this regard.

OPTIMUM DIVISION OF ENVIRONMENTAL POWERS - SOME FACTS OF THE ISSUES
Constitutional Basis of Environmental Powers 

The Australian Constitution enumerates the Commonwealth powers and under the federal compact, leaves all residual matters not covered by section 51, generally to the States except those powers reserved exclusively to the Commonwealth.  The word environment is not mentioned in the Constitution as it was not an issue that was readily discernible to the drafters almost 100 years ago
.  However they drafted the heads of power briefly and generally rendering its use adaptable to changing circumstances.  The way that the Commonwealth has derived its powers to deal with environmental problems with ever increasing complexity owes much of its success to the generalised nature of the enumerated powers in section 51 and the increasing interconnectedness of the environment with the operation of many other heads of power.  

The Commonwealth historically took the lead firstly with its models of national parks and reserves in its Territories where there was no question about it using its plenary powers under s 122 of the Constitution
 and some significant environmental assessments involving public inquiries into Fraser Island sand mining in Queensland and the Ranger uranium mine in the Alligator Rivers region (See Chart 1).  Some have argued that the Commonwealth often used the lack of an explicit head of power on environment as a reason not to act to protect the environment
.  In most cases where the Commonwealth used another head of power to give effect to environmental protection such as the Fraser Island sand mining
 and Tasmanian dams
 issues, the States and other parties unsuccessfully contested the Commonwealth’s use of such powers.

Historical basis and development of the need for environmental powers

The development of environmental powers locally and globally are instructive for a background to the current situation.  As they are beyond the scope of this Submission, an overview is presented in Appendix A.

International conventions and treaties were drafted and signed by the Executive and later ratified by the Australian Parliament that gave substance to the international imperatives for environmental protection.  These ratified treaties and conventions placed the inherent international obligations firmly on the shoulders of the Commonwealth.  The States were not subject to these international initiatives except to the extent required through the inconsistency test applying to State laws under s 109 of the Constitution.  One such international protocol is Agenda 21 steering the Global community to an intensified process of global democratisation seen as essential for the 21st Century.  It was one of 5 documents agreed to during the United Nations Conference on Environment and Development (UNCED) in Rio de Janero in June 1992 and signed by 179 Heads of Government as a blueprint for sustainable development in the 21st Century aimed at providing a high quality environment and healthy economy for all the peoples of the world
.

There was however an uneasiness by the states to relinquish much of their traditional “land management” role that translated into state environmental powers.  This uneasiness expressed itself under consistent calls for the preservation of “State rights” in a number of the issues where the Commonwealth became involved and intervened as it was required to give export approval, eg Fraser Island in Queensland
, uranium mining in the NT
, more dams in Tasmania
.  Despite these cases the States continued to assert their assumed environmental powers in generally non-uniform ways under quite different legislative and administrative regimes.  

Balance of environmental powers or codification for over-powering the environment 

But what is the imperative to divide environmental powers between the national Government and the states ?  Are reforms to existing environmental laws in Australia necessary to remove assumed “unnecessary impediments to business/industry” as stated in the EPBC Explanatory Memorandum
 or should greater weight be given to improve the overall effectiveness of environmental measures?  If it is the case that there are industries, businesses, State or Territory governments that may be considered by the public or National Government as environmental “laggards”, then perhaps an over-arching Commonwealth regime could assist in bringing these closer to best practice in environmental protection measures.  

So what happens when the National Government behaves like the “laggards” that continue to contribute significantly to environmental damage?  Is there a role for the States to fill any gaps left when this happens? Indeed, NSW has positioned itself with its advanced environmental regime and its initial responses to the EPBC Act.  Or, ought these gaps in coverage fall to the public to reassert a national and global interest in effective environmental powers?  

It is the growing awareness and development of appropriate environmental standards in the international forums that predicate Australia’s international obligations that should set the balance and provide checks and balances to remedy those environmental measures that fail to materialise on Australia’s domestic polity. 

In Minister for Immigration & Ethnic Affair v Teoh CLS 1995 HC 72 183 CLR 273 the High Court held that international treaties yet to be ratified should govern the interpretation and application of domestic laws to conform with the established rules of international law and this may have a major bearing on Australia’s obligations in this regard.  Some Conventions in the making are presented in Appendix B.

Optimum division?

With a more volatile Australian electorate and traditional voting patterns across the country making way for more marginal electorates, and shifting balances of power in the Senate make finding an optimum division of powers all the more difficult.  Clearly it is a shifting balance and it is driven by different ideologies and pedagogues depending on the National, State or Territory Governments of the day.  Justice Gerard Brennan of the High Court once stated that: 

"Electorates do not normally control their political leaders in any way except by refusing to re-elect them or the parliamentary majorities that support them . . . "

Furthermore the methods of election in each tier of Government yields differing results in the role that can be played by the public and the access the public has to their elected representatives.   

What constitutes an optimum of environmental protection for the purpose of defining an optimum division, is clearly an issue that ought to be driven by public perceptions, concerns and demand.  Particularly as it is the economic imperatives aggressively driving consumer demand through planned obsolescence that have created the disastrous environmental preconditions that the Earth is now facing with greenhouse, long lived pollutants and loss of significant Biodiversity.  This is now borne out by the relatively rapid growth of environmental concerns, community responses and the development of more and more stringent environmental laws across the globe. Australia is no exception to this growth of awareness in the debate and discussion of what constitutes an optimum division for effective environmental protection.

Achieving the optimum division of environmental powers between the Commonwealth and the States and territories to achieve the fundamental goal of effective environmental protection is a finely balanced task. For optimum results, that task would of necessity involve close consultation with the public, first and foremost, key stakeholders, the States and territories. 

More importantly, the optimum division of environmental powers ought to be guided on legal principles, case law and optimum achievement of environment protection with sustainable developments sought by the global community. 

The level of public awareness of effective environmental protection continues to grow as more is understood about the environment and its capacity to absorb damage, or become adversely affected.  For example, recent application of landsat research has discovered a very close correlation between ocean warming events and outbreaks of epidemics of cholera and other contagious diseases.  This has placed a major scientific question mark on the practice around the world of sewage disposal into the oceans where certain bacteria, extremophiles, are held as in a fridge and emerge during ocean warming events to contaminate whole populations

.  These findings will continue to challenge legislatures to devise better ways to protect the environment as the full cycle costs of environmental damage become more crystallised.  This example strikes at the very heart of the question of what is an optimum division.  A case like this needs to be dealt with in a collaborative way to devise long term solutions.  It cannot be left just to the Commonwealth or the States and Territories alone.  The Global community will provide the international opprobrium, trade sanction pressure and checks and balances to ensure better achievement of best practice in this and other environmental management policies.

Ultimately an optimum division of environmental powers should be aimed at achieving a uniform treatment of issues that maximises environmental protection in a holistic way and allows for impartial advice to be “tapped” from the community.  The application of environmental powers ought to be structured to serve communities living in environments threatened with becoming even more fragile than that rendered by past historical environmental harm.  There are not many legal authorities for optimality and an analysis of fiduciary duty of each tier of Government would need to be undertaken to determine optimality but that would be beyond the scope of this Submission.

How to achieve the division

An effective division of environmental powers that delivers maximum environmental protection, of necessity, requires genuine cooperation and general acceptance from all key stakeholders and the public.  To achieve this optimum division, lengthy consultations and exploration of available options by stakeholders needs to approach best practice and be based on the universally applied “precautionary principal”
.  Above all, it has to work and ought not allow for an abrogation of responsibility by any tier of Government or through inconsistent application of laws or standards or the through the cultivation of a public sector culture that limits provision of impartial advice to Government .   

The division of powers needs to be as uniform as possible and allow for appellate, national and international peer review processes in the event that one tier of Government falls short of protection of the environment. In Northern Territory of Australia v GPAO [1999] HCA 8 (11 March 1999) the High Court set the parameters for inconsistency or repugnancy: “If the federal law is valid under the Constitution and applicable in accordance with its terms, it prevails. It permits no law, State or territory, to operate where, were the latter to do so, it would result in the imposition of inconsistent rights or obligations.”  In effect it held that there can not be inconsistency in application of laws.

A number of submitters to the Senate Inquiry into the EPBC Bill urged the formation of a Commission for the Environment constituted by community representatives, environmental practitioners and legal experts to guide the development, reform and implementation of Australia’s environmental laws
. This would indeed allow for a more impartial advisory body to Government while current downsizing of the public sector and the Government’s ability to hire and fire senior public servants restricts impartial policy advice
.  Section 99 of the Constitution implies uniformity of treatment of the States in any national environmental laws drafted
.

Does the EPBC assist in this process?

The EPBC Act, now with Royal Assent, commenced on 18 July 2000, one year after Royal Assent was given, teased out six “matters of national environmental significance” requiring Commonwealth Ministerial consent leaving the residue to the States and Territories.  The EPBC Act provides for Bilateral agreements to be struck between the Commonwealth and State/Territory Ministers that defers required Commonwealth environmental impact assessment and consent processes to the States or Territories subject to an approved management plan which is a disallowable instrument.  It also limits Ministerial consideration of consent strictly to the matter which is an enumerated matter of national environmental significance.  Under the Act, the Commonwealth Minister or a State or Territory Minister acting under a Bilateral agreement cannot include more holistic approaches to assessment in with-holding or granting consent.   Bilateral agreements also could result in a more non-uniform treatment of environmental measures and unless kept in check by s 99 of the Constitution, would not achieve an optimum distribution of environmental powers.

There are other matters in relation to the EPBC Act that are of relevance including:

· omissions in its observation of certain international conventions, 

· a flawed consultative process, 

· the displacement of existing effective checks and balances with ministerial decrees that are not disallowable instruments, 

· misplaced Parliamentary scrutiny  with disallowable instruments that do not achieve effective environmental protection nor do these give due regard to the precautionary principle, and 

· environmental assessment deficiencies, 

That is just to mention a few issues. These are described in more detail in Appendix C.

Conclusion

This EPBC Act certainly has swung the pendulum well over to the opposite side of environmental protection and Ecological Sustainable Development (ESD) in favour of fast tracked development and economic sustainable development particularly in the practical effect of the application of disallowable instruments.

However, on the other hand, a first step for constitutional recognition of the environment has was taken with a preamble that was put to a national referendum in November 1999.  Parliament passed the enabling legislation for this referendum on 12 August 1999 and the Nation voted that referendum down on a preamble that said:

“the Commonwealth of Australia is constituted as a democracy with a Federal system of Government to serve the common good....honouring Aborigines and Torres Strait islanders, the nations first people, for their deep kinship with their lands and for their ancient and continuing cultures which enrich the life of our country, ....mindful of our responsibility to protect our unique natural environment..”

How the division of environmental powers unfolds in reality with this attempted wind change in the basis of our Constitutional framework and the EPBC Act will depend to a large degree on the analysis, perceptions and public pressure for genuine environmental protection of Australia’s most valuable assets - the “crown jewels” so revered by the international community.  Perhaps with the advent of an Australian Republic many of these inconsistencies in application of environmental powers can be revisited.  Only time, international and domestic public pressure will tell....

Appendix A

Historical basis and development of the need for environmental powers

Australia has, like many other nations, relied on common law
 and the law of torts in early attempts at environment protection measures.  Public awareness of environmental damage grew after publication of Rachel Carson’s Silent Spring in 1962.  The Vice President of the United States Al Gore recently said:

She brought us back to a fundamental idea lost to an amazing degree in modern civilisation: the interconnection of human beings and the natural environment. This book was a shaft of light that for the first time illuminated what is arguably the most important issue of our era.”

A raft of environmental measures under the US Environment Protection Act commenced in 1970 with the formation of the Environment Protection Agency followed not long after by some of the more progressive Australian states at the time notably, Victoria with its Environment Protection Act 1970 and later NSW, first with its Clean Air and Waters legislation of 1970 and then with its Environment and Planning Assessment Act 1979. Historically, in the late 1960’s and early 1970’s, the flooding of Lake Pedder in Tasmania by the State Hydro-electricity commission in the face of one of Australia’s first national environmental campaigns prompted a greater focus on strengthening the Commonwealth’s hand in the division of environmental powers.  The Australian public responded to the lack of national perspectives in the more narrow handling of certain environmental issues by some states.  These public perceptions, initiatives and a change from 23 years of conservative National Government acted as precursors for the development of Australia’s national environmental, heritage protection, and indigenous land rights laws of the 1970’s..  The Commonwealth took a lead role and the division of power fell to it in numerous groundbreaking issues such as sand mining on Fraser Island
, uranium mining in Aboriginal country of Kakadu, handling of hazardous waste, more dams in Tasmania on the Franklin River
, World Heritage, forestry and myriad other issues where it could become involved under its implied and actual powers under the Australian Constitution. 

Winner takes all or loses all - Expression of Powers in the last decade

The States developed their own responses to local and regional environmental needs to varying degrees and have their own Constitutions.  Some States were more effective than others.  Local Governments devised their own land management schemes. These included ordinances such as the Building Ordinances under State Local Government laws to prevent depression driven settlements within and on the fringes of towns and cities in the 1930’s.  That is now being progressively replaced by regional planning instruments.  The internal and external Territories were dealt with separately mainly under the Commonwealth’s plenary head of power over Territories under section 122 of the Constitution.  This lead to an acute lack of uniformity on environmental matters across this vast nation.  Most pronounced in this lack of uniformity across the country is the very definition of environment
 and nature conservation areas.  For example a report of the Australian Academy of Science said in relation to National parks in 1968: “Australia has a long history in national parks...unfortunately the definition of “national Park’ has varied from time to time and from state to state...”
  A committee of Inquiry into the National Estate in 1974 also reported on uniformity and nomenclature in relation to national parks that: “A survey of legislation, policies and practices shows a confusing variety among States and Territories in the types of parks that can be established, their nomenclature and in what is or may be done within them....It would be entirely proper for the Australian Government to take a lead in moves to achieve this result and to apply the agreed classification within its own Territories.
”.    

In response to the non-uniform standards of environmental protection across the states, the Commonwealth negotiated an Intergovernmental Agreement on the Environment (IGEA)
.  This document commenced the dialogue with the States (apart from the NT which reserved its full endorsement of IGEA) to achieve a more uniform national treatment of the environment and division of powers.  Concurrently with an operational Commonwealth Environmental Protection Agency, the IGEA initiative promised to lead to the establishment of the National Environmental Protection Authority (NEPA).  However in response strident representations from the States and major developers, NEPA never formed.  Instead, a Council of Australian Government Ministers (COAG) negotiated an agreement with little consultation with key stakeholders for environmental power sharing between the Commonwealth and the States and identifying about 30 matters of national environmental significance.  A draft Bill of almost 500 pages to give effect to the COAG Agreement was introduced into the Commonwealth Parliament by the Environment Minister late in 1997 after a very short consultation period and amid much controversy.    

A Senate Inquiry was conducted into the question of the powers of the Commonwealth in environmental protection and ecologically sustainable development in Australia after a motion was passed on 26 March 1997
.  The question was referred to the Senate Environment, Recreation, Communications and the Arts References Committee for inquiry and report by February 1998.  A majority of Senators on that Committee concluded many citizens that made submissions highlighted the role of the Commonwealth Government in environmental management in Australia and “deplored the current lack of political will and leadership on the part of all Commonwealth Governments to employ the extensive power they possess in order to protect and conserve the environment which is every Australia’s common legacy”.

That majority Committee were struck by translation of the 30 matters agreed to by the Council of Australian Governments (COAG) Heads of Agreement on Commonwealth/State roles and responsibilities for the environment down to six matters of national environmental significance.  They recommended the abandonment of the limited matters of national significance in the EPBC Bill.  Despite poor consultations with a number of stakeholders and major legal and moral criticisms, ultimately a deal was struck between the Coalition and the Democrats to progress the Bill through Parliament with some minor concessions.

A system of proportional representation in the second Chamber, as in the Commonwealth and in South Australia, has proven very difficult for a party to gain a majority in both Houses of the Parliament.  The second chamber influences legislation and imposes substantial checks upon the power of government.  The public can significantly influence debate in the parliament under such a situation and indirectly influence the party room and party committees.  Governments relied heavily on briefings from an impartial Public Service that theoretically provides advice based on a balance of public perceptions.   Although it is noted that with current Commonwealth Public sector legislative reforms and administrative treatment of Senior public servants, one can no longer rely on advice being provided without fear or favour.  However, government backbenchers bring the sentiments of their local party branches and their electorates to bear on discussions in the party room and can have an important influence as a check on arbitrary government action
 which again allows a rather narrow “window of opportunity” for the public to influence the development of policy and laws .

Parliament passed the Environment Protection and Biodiversity Conservation Bill 1998
  on 28 June 1999 effectively limiting the Commonwealth’s environmental powers to six matters of national environmental significance.

Appendix B

International Obligations and Instruments

(Extracted from the United Nations Environment Program Home pages)

Key Environmental Conventions
· Convention on Climate Change (UNFCCC)

· Convention to Combat Desertification

· Convention on Wetlands of International Importance Especially as Waterfowl Habitat (RAMSAR) 

· Protocol to Amend the Convention on Wetlands of International Importance Especially as Waterfowl Habitat 

· Convention on World Heritage Properties 

Conventions for which UNEP Provides Secretariat
· Basel Convention on Transboundary Movements of Hazardous Wastes and their disposal

· Bonn Convention on Migratory Species (CMS)

· Convention on Biological Diversity

· Convention on International Trade in Endangered Species

· Vienna Convention for the protection f the Ozone layer

· Montreal Protocol on Substances that deplete the Ozone layer 

· Lusaka Agreement on Cooperative Enforcement Operation Directed at Legal Trade in Wild Fauna and Flora 

· Regional Seas Conventions 

· Barcelona Convention (Mediterranean Action Plan

NON-BINDING ENVIRONMENTAL INSTRUMENTS

In addition to its role in the development of legally binding instruments, UNEP has been active also in the development of non-binding instruments in the field of the environment. Those non-binding instruments adopted by the Governing Council of UNEP or Intergovernmental meetings convened by UNEP include:

1. Principles of Conduct in the Field of the Environment for the Guidance of States in the Conservation and Harmonious Utilization of Natural Resources Shared by Tow or More States 

2. Conclusions of the Study of Legal Aspects concerning the Environment Related to Offshore Mining and Drilling within the Limits of National Jurisdiction 

3. Montreal Guidelines for the Protection of the Marine Environment Against Pollution from Land-Based Sources 

4. Cairo Guidelines and Principles for the Environmentally Sound Management of Hazardous Wastes 

5. Goals and Principles of Environmental Impact Assessment 

6. London Guidelines for the Exchange of Information on Chemicals in International Trade 

7. Code of Ethics on the International Trade in Chemicals 

8. Global Program of Action for the Protection of the Marine Environment from Land-based Activities 

9. International Technical Guidelines for Safety in Biotechnology 



FACILITATING COORDINATION AMONG ENVIRONMENTAL CONVENTIONS
The General Assembly, in the Program for the Further Implementation of Agenda 21 adopted at its nineteenth special session, states that the role of UNEP in the further development of international environmental law should be strengthened, including the development of coherent inter-linkages among relevant environmental conventions in cooperation with their respective conferences of the parties or governing bodies. It states further that in performing its functions related to the conventions signed at the United Nations Conference on Environment and Development or as a result of it, and other relevant conventions, UNEP should strive to promote the effective implementation of those conventions in a manner consistent with the provisions of the conventions and the decisions of the conferences of the parties.

· UNEP provides the secretariat for the following conventions:

· Convention on International Trade in Endangered Species of wild flora and fauna

· Convention on the Conservation of Migratory Species of wild animals

· Vienna Convention for the protection of the Ozone layer and Montreal Protocol on Substances that deplete the Ozone layer

· Basel Convention on Transboundary Movements of Hazardous Wastes and their disposal

· Convention on Biological Diversity

· Convention for the Protection of the Mediterranean Sea Against Pollution

· Convention for the Protection and Development of the Marine Environment of the Wider Caribbean Region

· Convention for Co-operation in the Protection and Development of the Marine and Coastal Environment of the West and Central African Region

· Convention for the Protection, Management and Development of the Marine and Coastal Environment of the East African Region

· In addition, UNEP continues to contribute to activities related to:

· United Nations Framework Convention on Climate Change

· United Nations Convention to Combat Desertification in Those Countries Experiencing Serious Drought and/or Desertification, Particularly in Africa

UNEP regularly convenes meetings among the secretariats of the above conventions and other relevant conventions to discuss matters of common interest. To date seven meetings on that subject have been held.

Activities of UNEP covers the subject areas which are relevant to various environmental conventions. They include activities in the field the field of water, Biological diversity, land, atmosphere, industry, and environment, environmental technology, chemicals, Environmental Health, Environmental Emergencies, environmental economics, environment and trade, environmental law, environmental assessment, environmental information service and Environmental Citizenship, Public Information and Education. Also, UNEP, along with UNDP and World Bank, is one of the implementing agencies of the Global Environment Facility (GEF).

LEGAL INSTRUMENTS UNDER PREPARATION
UNEP is in the process of organising Intergovernmental negotiations for the development of:
· International Legally Binding Instruments for Implementing International Action on Certain Persistent Organic Pollutants 

· Caspian Environment Convention 

· The following instruments are being developed within the framework of the conventions formerly negotiated under the auspices of UNEP: 

· Protocol on Liability and Compensation for Damage Resulting from Transboundary Movements of Hazardous Wastes and Their Disposal; Basel Convention on Transboundary Movements of Hazardous Wastes and their disposal 

· Protocol on Biosafety; to Convention on Biological Diversity 

· UNEP, in line with the Program for the Development and Periodic Review of Environmental Law, monitors the development of conventions and protocols in the field of the environment, including those taking place outside of UNEP, and, as appropriate, contribute to their development. Among such instruments, the following are of specific importance to the environment: 

· Protocol on Water and Health; to the 1992 Convention on the Protection and Use of Transboundary Watercourses and International Lakes 

· Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters; developed under the auspices of the United Nations Economic Commission for Europe 

· Protocol on Persistent Organic Pollutants; to the 1979 Convention on Long-range Transboundary Air Pollution 

· Protocol on Heavy Metals; to the 1979 Convention on Long-range Transboundary Air Pollution

ENVIRONMENTAL LAW AND INSTITUTIONS
Enhancing the capacity of States to participate effectively in the development and implementation of environmental law is one of the program areas of the Program for the Development and Periodic Review of Environmental Law. In this context, UNEP provides legal technical assistance to developing countries and countries with economies in transition, upon their request, in enhancing their national legislation and institutions.

Under the UNEP/UNDP Joint Project on Environmental Law and Institutions in Africa, UNEP, in cooperation with UNDP, FAO, World Bank, WHO and IUCN, provides a systematic technical assistance to African countries in developing and enhancing their national environmental legislation and institutions.

UNEP, through its regional offices for Asia and the Pacific, Europe, Latin America and the Caribbean and West Asia, provides legal technical assistance also for developing countries and countries with economies in transition in those regions, upon their request, in order for them to enhance environmental legislation and institutions, including those aiming at the implementation of international environmental conventions.

UNEP organises training workshops on environmental law, including those focused on the implementation of specific international environmental conventions, at the regional level. UNEP organises also a Global Training Program in Environmental Law and Policy regularly subject to the availability of resources (a three-week training program was held in 1993, 1995 and 1997).

Appendix C

Some specific relevant observations with the Environment Protection and Biodiversity Conservation Act 1999
Observing International Conventions

It is imperative for a proper division of environmental powers that international conventions are observed to their fullest or the validity of the law under the external affairs power of the Constitution may be called into question.

Any international reports such as international state of the environment reporting or of Australia’s observance of these conventions should be beyond reproach. The UNEP has a Program for the Development and Periodic Review of Environmental Law.  With the volume of criticism expressed about the EPBC Act domestically it is not inconceivable that similar to the use of the CERD and World Heritage Committee process by indigenous people, that Australia’s legislative situation will come under closer scrutiny by the international community through review of periodic reports or submissions from NGO’s inside and outside Australia.

Although the EPBC Act has a number of specific clauses specifying that regulations and decisions made by the Minister such as accrediting management plans should be in accord with relevant international conventions, it does not cover the field of related conventions and protocols for example the Convention on Climate Change, the Basel Convention on transboundary movement of hazardous wastes and their disposal and the Montreal Protocol on Substances that deplete the Ozone Layer to mention a few
.  A number of non-binding international environmental instruments are also not included in what could have been a more comprehensive coverage of the field of international obligations and future directions by the global community.

A full listing of these international conventions under the UNEP is provided in Appendix B.

Other examples of limitations to a holistic coverage of all environmental issues with a project includes the provisions dealing with World Heritage the “matter” on which a decision by the Minister is to be taken is strictly limited to “culture” and “heritage”
 as defined in the World Heritage Convention.  Similar provisions occur for “matters” under the RAMSAR wetlands convention
, and declarations under the Biodiversity, APIA, Bonn
 and CITES Convention
,  a further convention the Convention for the Protection of the Natural Resources and Environment of the South Pacific (the SPREP Convention) signed at Noumea on 24 November 1986 was also included in the regulation making power under s 520
 of the EPBC Act 1999. 

The consultative process

The consultative process to arrive at the final division of environmental powers was totally inadequate to achieve a general acceptance  by the Australian community.  The Opposition’s Leader of Government Business in the Senate, Senator Faulkner stated in the “guillotine” debate on 23 June 1999 (Senate Hansards 6043-4) that:

“That is what we are debating—a proposal from the government to stymie debate on this significant environment legislation”

This very matter of lack of full and effective consultations with the stakeholders will ensure that the Act will come under extensive scrutiny in all its next phases. The Opposition leader Kim Beazely was reported in Alice Springs after a recent tour of remote Aboriginal communities and hearing consistent criticism of the EPBC Bill’s lack of consultation, that on coming to Government, a full review of the EPBC Act would take place.

The checks and balances

The checks and balances provided in the previous laws which this “reform” process has displaced and repealed under the Environment Reform (Consequential Amendments) Act 1999.  These repealed laws, subject to transitional provisions, provided a semblance of division of environmental powers and ensured through the Constitutional consistency test under s 109 that the States also met international obligations despite not being required to under their State Constitutions.  There is a need to fully analyse and contrast environmental protections provided in the existing laws and what is contained in the EPBC Act now.  Particularly if a review is foreshadowed.  Although there are avenues to remedy some deficiencies by way of regulations, this is not a satisfactory approach to attempt environmental measures that will work nationally in the long run and pass the tests of periodic reviews processes of the UNEP.

Parliamentary scrutiny - misplaced for environmental protection?

Parliamentary scrutiny with disallowable instruments under the laws subject to repeal has been replaced by Ministerial declarations that are not subject to full Parliamentary scrutiny in all areas with some exceptions. The exceptions include management plans which are the precursors for Bilateral agreements, Commonwealth reserves
 and determinations of endangered species under s 517.  The latter requirement would offend the precautionary principle and allows for a majority in one house to stall a determination that a species is endangered despite incontrovertible scientific evidence
.  Listed Migratory species approved by the JAMBA and CAMBA can be agreed by the Minister in an instrument which is also disallowable under s 209.  This again provides for an internationally approved list to be held up if disallowed and that would not be in accord with the spirit of effective environmental protection.  Likewise lists of key threatened ecological communities and threatening processes under ss 181 and 183 are also disallowable.  S 193 allows the Minister to determine a species that is to be a serious threat to human health preventing it from being placed on an endangered species list.  This too is disallowable. Forestry operations under a RFA are not subject to the Ministerial consent provisions but this can be declared by the minister that it should be subject to environmental provisions under s 40.  Such a declaration to bring a forestry operation under closer environmental scrutiny is also disallowable
.

World Heritage

Prior to the EPBC Act changes to World Heritage Properties Boundaries were fixed and any relevant proclamations were disallowable instruments
.  Changes to boundaries can now be implemented by Ministerial declaration (s 315) and would not require reference to the World Heritage Committee under this domestic law of Australia as a State Party.  This may offend the World Heritage Convention.
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