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1.
THE NATIONAL CHILDREN’S AND YOUTH LAW CENTRE

The National Children’s and Youth Law Centre (the Centre) is the only Australian national community legal centre working exclusively for and with children and young people. It is a joint project of the University of New South Wales, the University of Sydney and the Public Interest Advocacy Centre. 
The Centre aims to protect and promote the rights and interest of children and young people under the age of 22 years.

Since its inception in 1993 the Centre has made over 160 public submissions on a range of issues affecting children and young people and has responded to more than 150,000 enquiries by or on behalf of children and young people throughout Australia.

2.
NCYLC’S RESPONSE TO THE SENATE’S INQUIRY

The Centre is pleased to provide a submission to the Senate’s Community Affairs References Committee’s (the Committee) Inquiry into Children in Institutional Care. The Centre is grateful for this opportunity to provide information to the Committee to explore and improve the circumstances for children and young people who currently require institutional care and to address some of the issues for those who have experienced abuse in care in the past.

3.
TERMS OF REFERENCE

3.1
(d) whether there is need for a formal acknowledgement by Australian governments of the human anguish arising from any abuse and neglect suffered by children while in care. 

Historical evidence has shown that children were neglected and abused in institutions. 

The reasons why Australian Governments should make a formal acknowledgment of the anguish arising from the abuse and neglect suffered by the children include the following:

· it shows the victims that the community and its leaders are prepared to recognise and validate the suffering they have endured.

· it assists the victims of past abuse to feel a sense of release and gain strength to  cope with their personal experiences.

There have been many significant and comprehensive domestic inquiries into the abuse and neglect of children who have been in contact with care authorities and these include the following: 

· Inquiry into Response by Government Agencies to Complaints of Family Violence and Child Abuse in Aboriginal Communities (Western Australia 'the Gordon Inquiry') (2001).

· Community Affairs References Committee Report: Lost Innocence: Righting  

 the Record (2001).

· Report of the Commission of Inquiry into the Abuse of Children in Queensland Institutions ('the Forde Report') (1999).

· Bringing Them Home: Report of the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children From their Families (1997).

· The Royal Commission into Aboriginal Deaths in Custody (1987)

These inquiries concluded amongst other things, that the standard of care provided by institutions to the children in their care was unacceptable. 

There is also strong international recognition of the significance of comprehensive and ongoing support and monitoring of children who are or have been in institutional care. For example, the United Nations Convention on the Rights of the Child (the CROC) to which Australia is a signatory includes Article 25, which is specifically devoted to the rights of children in out of home care, including the right to have their placements reviewed.

Therefore there is a growing body of information and evidence about the abuse and disadvantage experienced by children and young people in care and this requires a response from government. While the responsibility for direct child protection services does lie primarily with the State governments, the Federal government is obliged to ensure that the basic human rights of children are prioritised and safeguarded and this clearly includes freedom from abuse and neglect in institutional care.

3.1   
(e) in cases where unsafe, improper or unlawful care or treatment of            children has occurred, what measures of reparation are required.

In 1996 Professor Theo Van Boven revised a document for the United Nations, entitled Basic Principles and Guidelines on the Right to Reparation for Victims of Gross Violations of Human Rights and Humanitarian Law. From his research he concluded that the most appropriate response to victims of gross violations of human rights is reparation. 

Although complete reparation is not possible, the government should support a formal apology to the victims of past abuse by:

· ensuring that people who have been in institutional care are directly involved in any discussions about appropriate response measures;

· reviewing the statutes of limitations and altering it to ensure that those who have experienced abuse in the past are not precluded at an entry level from accessing legal remedies;


· establishing an adequate national compensation fund for people who have experienced abuse in institutions;

· providing specialist services offering counselling, information, advice and support;

· providing opportunities to complete educational requirements;

· covering the costs of medical, psychological and legal services and

· implementing the decisions made for reparation promptly and efficiently.

3.1
(f) whether statutory or administrative limitations or barriers adversely affect those who wish to pursue claims against perpetrators of abuse previously involved in the care of children.

Currently some adult survivors of past abuse are pursuing civil and criminal actions before the Courts. This is a legitimate response in their ongoing attempt to secure relief, validation and compensation for their experiences in care. Current legislative provisions setting limitation periods establish a significant barrier to the potential for utilising many legal remedies.

In response the Centre strongly advocates for the reform of the legislation setting limitation periods and notes that other common law jurisdictions are also addressing the need for reform of limitation periods in relation to actions for personal injury. One example is Ontario, Canada, where the Limitations Act 2002, which will come into force on 1 January 2004 includes significant reform of limitation periods, particularly in relation to actions for matters relating to abuse. 

For example, there is no limitation period for a proceeding arising from a sexual assault if at the time of the assault the person assaulted was dependent upon the perpetrator, financially or otherwise. In relation to actions for assault or abuse, a relationship of dependency between the victim and perpetrator at the time of the offence creates a rebuttable presumption that the claimant was incapable of commencing the proceeding earlier than it was commenced.
In order to ensure that survivors of institutional abuse and neglect are not denied the opportunity to use the law as part of their process of resolution and recovery, the Federal government must make the reform of statutory and administrative limitation periods a priority. 

This necessarily calls for an acknowledgement of the systemic nature of abuse of children in care, who may not only have been subjected to direct forms of abuse, but were often also significantly disadvantaged in relation to their access to education and information and in the instability of their placements. The compounding of these factors means that it is unrealistic and inappropriate to set arbitrary limits as to when an individual may personally feel able to commence legal action. 

3.1
(g) the need for public, social and legal policy to be reviewed to ensure an effective and responsive framework to deal with child abuse matters in relation to: 


(i) any systemic factors contributing to the occurrences of abuse and /or neglect,

(ii) any failure to detect or prevent these occurrences in government and non-government institutions and fostering  practices, and

(iii) any necessary changes required in current policies, practices and reporting mechanisms.

Children and young people in care are among the most disadvantaged individuals in society. Certain children are also known to be disproportionately represented in their contact with care proceedings, such as Indigenous children and children with a disability. Anecdotal evidence also suggests that it can be particularly difficult to find appropriate placements for these children and this exposes them to an increased risk of abuse and neglect when in care.

The diversity of children necessitates corresponding variety in care options. While institutional care may be the only option for some children, the Centre recommends that there is continued research and exploration of the alternatives for children and young people who have experienced a break down in their family or living arrangements. We also note that there is a need for much greater resourcing of support services for children in out of home care, to ensure that they have stability not only in their home placement, but also socially, educationally and financially. 

Fitzgerald notes that legislative reform will not be enough to achieve the desired changes in work with children and families. Also while there has been some reform the Centre notes that there are many changes that will be necessary to ensure that children in care receive the most beneficial assistance, such as:

· national standards with regular monitoring and reviews from external expert and advocacy bodies; 

· the review of government funding to ensure that it is adequate to meet the requirements of the children and young people;

· ensuring that children in care receive a regular review of all aspects of their care placement;

· the payment of adequate wages to staff;

· adequate training for staff who work with children;

· appropriate staffing levels which reflect the type of care required;

· continuing parental and community involvement where appropriate;

· ensuring that the placement of children is appropriate;

· ensuring that the interaction between the child and the community continues to allow external monitoring of the experiences of children in care;

· having regular discussions with the child or young person about their care arrangements and acting on their suggestions;

· adequate payment for both foster and family carers;

· consulting with advocacy groups on legislative and policy reform.

Children and young people coming into care also often have involvement with a number of government departments and support agencies and ideally there should be systems in place to ensure that there is a coordinated response to the needs of each individual child. This involves ensuring that there is not unnecessary duplication in the types of intervention or gaps in the service provision. 

As well children and young people must be made aware of their rights and about which organisations they can access to receive advice and assistance for all aspects of their lives.

4.
CONCLUSIONS

The evidence of the extent of the past abuse and neglect of children in institutional care highlights the need for legislative reform to ensure those who wish to can pursue legal remedies. Perhaps more importantly this information serves as a strong reminder of the need for current policies and practices to be reformed to ensure that children in care today and in the future will have more favourable experiences in out of home care.

The Federal government must act on this opportunity to outline standards for the provision of care services for children and young people in Australia. This could be achieved by enacting domestic legislation giving affect to the Articles of the CROC. Alternatively or preferably additionally, they could establish a National Commissioner for Children and Young People, who could work towards the standardisation of child protection laws, polices and practices across all the States and Territories.
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