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Executive Summary

Historically, children and young people with disability are among the most likely in our community to be institutionalised.  Unlike most other children and young people in institutional care, children and young people with disability are most frequently institutionalised to benefit other people.  There has not even been the pretence that this intervention is in their best interests.

Institutional settings have been, and continue to be, the site of almost unbelievable levels of abuse and neglect of children and young people with disability.  Apart from this, institutional care by its very nature is utterly incapable of meeting the emotional and developmental needs of children and young people.  It is urgent that this form of care is eliminated, and that a primary care system that provides positive child and family centred services is developed to replace it.

Recent social policy developments have reduced the rate of institutionalisation of children and young people with disability, though not eliminated it. However, there remains much to be done to provide the community and health services that will address the underlying family stress that leads to out-of-home placement.  There are critical levels of unmet need for specialist disability services across Australia.  In addressing this crisis, there has been far too little attention given to the development of a primary care system that is capable of supporting family structures to avert family breakdown.

There is also much to be done to develop a social policy consciousness of children and young people with disability as children and young people first.  The result of a failure to see children and young people with disability, as children and young people first, is that they tend to be treated as miniature adults, or even as a species apart.  They may receive specialist disability related interventions but their emotional and developmental needs are typically neglected.

This submission calls for a radical change to the way our community responds to the needs of children and young people with disability and their families.  It is essential that our society views children and young people with disability as children and young people first, and that social supports and interventions are developed on the basis of what is in their best interests.

1
About People with Disability Australia Incorporated

1.1 People with Disability Australia Incorporated (PWD) is a national peak disability rights and advocacy organisation. Its primary membership is made up of people with disability and organisations primarily constituted by people with disability.  PWD also has a large associate membership of other individuals and organisations committed to the disability rights movement.  PWD was founded in 1981, the International Year of Disabled Persons, to provide people with disability with a voice of our own. We have a cross-disability focus - we represent the interests of people with all kinds of disability.  PWD is a non-profit, non-government organisation.

1.2 Our vision is of a socially just, accessible and inclusive community, in which the human rights, citizenship, contribution and potential of people with disability are respected and celebrated.  This vision underpins everything that we do.

1.3 Our mission is to be the leading disability peak organisation of and for all people with disability in Australia advocating in highly effective ways for the realisation of our vision of a socially just, accessible and inclusive community.

1.4 We believe that people with disability, irrespective of the nature, origin and degree of our disability: 

· Are entitled to a decent standard of living, an adequate income and to lead active and satisfying lives

· Are people first, with human, legal, social and consumer rights that must be recognised and respected

· Are entitled to the full enjoyment of our citizenship rights and responsibilities

· Are entitled to live free from prejudice, discrimination and vilification

· Are entitled to social support and adjustments as a right and not as the result of pity, charity or the exercise of social control

· Contribute substantially to the intellectual, cultural, economic and social diversity and wellbeing of our community

· Possess many skills and abilities, and have enormous potential for life-long growth and development

· Are entitled to live in, and be a part of, the diversity of the community

· Have the right to define the policies and programs that affect our lives

· Ought to be empowered to exercise our rights and responsibilities, without fear of retribution 

1.5 We provide or undertake: 

· Rights-related information, advice and referral services for people with disability and their associates

· Short-term individual and group advocacy assistance to people with disability and their associates

· Advocacy for reform around systemic issues that adversely affect people with disability and their associates

· Representation of the sector of interest constituted by people with disability and their associates to government, industry and the non-government sector

· Coordination of the sector of interest constituted by people with disability and their associates

· Disability rights-related research and development around issues of concern to people with disability and their associates

· Disability rights-related training & education for people with disability and their associates, service providers, government and the public.  

2
PWD’s Expertise in This Issue 
2.1 PWD provides extensive assistance to people with disability and their associates through its Individual and Group Advocacy service, which operates throughout NSW.  Individual Advocates from this service deal on a daily basis with individual children and young people with disability and their families and carers.  They assist by providing information, advice, referral and short-term, issue based, individual advocacy on a broad range of subject matters including:

· early childhood through to higher education 

· interaction with the care and protection, substitute care and disability service systems

· health and allied health, including mental health 

· general community services, such as family support and childcare

· specialist disability services, such as accommodation, developmental day programs and respite

· housing and transport.  

Individual Advocates provide assistance across a wide range of issues, including abuse and neglect, discrimination, vilification, harassment, service quality, maladministration, unmet need, service development and reform.

2.2 PWD is also extensively involved on an ongoing basis in systemic advocacy. Our systemic advocacy role covers local, national and international issues.  It includes issues that relate to children with disability in the care and protection and specialist disability accommodation systems, policies, programs, administrative arrangements affecting children and young people with disability and their families and unmet need for a range of generic and specialist social assistance.  Our systemic advocacy role also encompasses representation on many government and non-government committees dealing with issues affecting the health and well-being of children and young people with disability and their families.  Examples of our work include:

· submission to the Human Rights and Equal Opportunity Commission’s National Inquiry into Children in Immigration Detention and appearance at the Public Hearing associated with the Inquiry

· submission to the Commonwealth Department of Education, Science and Training’s Cost Benefit Analysis of the Disability Standards in Education
· development of NSW Council for Intellectual Disability’s submission to the Human Rights and Equal Opportunity Commission’s National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families

· submission to NSW Legislative Council Standing Committee on Law and Justice’s Inquiry into Child Sexual Assault Matters and appearance at the Public Hearing associated with the Inquiry

· participation on the NSW Community Services Commission’s Reference Group for the Inquiry into Substitute Care in NSW

· participation on the NSW Ageing and Disability Department’s Reference Group for the Development of a Disability Policy Framework for Children with Disability and their Families

· conducting forums and consultations with children and parents with disability and key advocates, professionals and researchers on specific issues affecting children with disability and their families. 

2.3 PWD auspices the National Disability Services Abuse and Neglect Hotline.  This service is funded by the Commonwealth Government through the Commonwealth Department of Family and Community Services (FACS).  It is an Australia-wide hotline for reporting abuse and neglect of people with disability, including children using Commonwealth, State or Territory funded disability services.  Cases of abuse and neglect can include physical, sexual, psychological, legal and civil abuse, restraint and restrictive practices, or financial abuse.  It can also include the withholding of care and support that exposes an individual to harm.  Allegations have been received from accommodation services, community and respite care services, immigration detention centres, hospital and mental health facilities and juvenile justice facilities. These allegations are referred to the appropriate authority for investigation.  The Hotline provides statistical information to FACS for statistical analysis.  
3 Context for Our Submission 

3.1 PWD strongly believes that the Terms of Reference of this Inquiry need to be understood and addressed in a broad human rights context, and with specific reference to the United Nations’ Convention on the Rights of the Child (CROC).  This Convention was ratified by Australia in November 1990 and in December 1992 it was incorporated into the Commonwealth Human Rights and Equal Opportunity Commission Act, 1986.  This signifies Australia’s commitment to compliance and implementation of the Convention.
  CROC sets out the rights of all children under the age of eighteen and outlines the responsibilities all Australian governments have to protect children.  It not only confirms that children are entitled to the full range of human rights recognised in international law, but it also recognises a range of rights specific to the needs of children.
  The specific rights of children have been summarised as the “4 ‘P’s”:

· the participation of children in decisions which affect their own destiny 
· the protection of children against discrimination and all forms of neglect and exploitation

· the prevention of harm to children 

· and the provision of assistance for their basic needs
 

Of particular relevance to this Inquiry, and to the recommendations we make in this submission is CROC’s explicit affirmation of the central role of the family in the lives of children and the need for governments to support families.
  

3.2 In this submission, the use of the term ‘children’ refers to children and young people under the age of eighteen.

3.3 In this submission, the term ‘disability’ reflects the broad definition of ‘disability’ used in section 4 of the Commonwealth Disability Discrimination Act, 1992.  This definition includes intellectual, psychiatric, physical, sensory, neurological and learning disabilities as well physical disfigurement and the presence in the body of disease-causing organisms, such as HIV/AIDS.

3.4 In this submission, the definitions of ‘abuse’ and ‘neglect’ are the same as those used by the National Disability Services Abuse and Neglect Hotline.  That is:

· Abuse is the violation of an individual’s human or civil rights, through the act or actions of another person or persons.  Types of abuse include (but are not limited to):

· Physical abuse:  Any non-accidental physical injury or injuries to a child or adult. This includes inflicting pain of any sort or causing bruises, fractures, burns, electric shock, or any unpleasant sensation.

· Sexual abuse:  Any sexual contact between an adult and child 16 years of age and younger; or any sexual activity with an adult who is unable to understand, has not given consent, is threatened, coerced or forced to engage in sexual behaviour.

· Psychological or emotional abuse:  Verbal assaults, threats of maltreatment, harassment, humiliation or intimidation, or failure to interact with a person or to acknowledge that person’s existence. This may also include denying cultural or religious needs and preferences.

· Constraints and restrictive practices:  Restraining or isolating an adult for reasons other than medical necessity or the absence of a less restrictive alternative to prevent self-harm. This may include the use of chemical or physical means or the denial of basic human rights or choices such as religious freedom, freedom of association, access to property or resources or freedom of movement.

· Financial abuse:  The improper use of another person’s assets or the use or withholding of another person’s resources.

· Legal or civil abuse:  Denial of access to justice or legal systems that are available to other citizens.

· Systemic abuse:  Failure to recognise, provide or attempt to provide adequate or appropriate services, including services that are appropriate to that person’s age, gender, culture, needs or preferences.

· Neglect is a failure to provide the necessary care, aid or guidance to dependent adults or children by those responsible for their care.  Types of neglect include (but are not limited to):

· Physical neglect:  Failure to provide adequate food, shelter, clothing, protection, supervision and medical and dental care, or to place persons at undue risk through unsafe environments or practices.

· Passive neglect:  A caregiver’s failure to provide or wilful withholding of the necessities of life including food, clothing, shelter or medical care.

· Wilful deprivation:  Wilfully denying a person who, because of age, health or disability, requires medication or medical care, shelter, food, therapeutic devices or other physical assistance - thereby exposing that person to risk of physical, mental or emotional harm.

· Emotional neglect:  The failure to provide the nurturance or stimulation needed for the social, intellectual and emotional growth or well being of an adult or child.

4
Terms of Reference

(a)
in relation to any government or non-government institutions, and fostering practices, established or licensed under relevant legislation to provide care and/or education for children:

(i) whether any unsafe, improper or unlawful care or treatment of children occurred in these institutions or places

4.1
Disability Services and Child Protection Services

4.1.1 In Australia, two out-of-home care or welfare systems based on different values and philosophical approaches have emerged for children, including children with disability:  the disability service system and the child protection system.  Both these systems traditionally provided care by removing children from family environments and placing them in residential institutions.  The child protection system also placed children in home-based or foster care arrangements.
 
4.1.2 In the disability service system, removal was traditionally viewed as the best option for parents and families who needed to be spared the burden of raising a child with disability.
  Parents and families who ignored this view were expected to take full responsibility for their children with very little government support.
  Over time, many families were left with little option but to place their children into disability service homes or children’s hospitals (see 4.2 below).
  In contrast, the child protection system viewed the removal of children as a necessity in order to provide children with a safer environment away from their parents and families who were unfit to raise them.
  In other words, the child protection system, no matter how inadequate or poorly administered has a philosophical approach based on what is best for children.  On the other hand, the disability service system is based on a philosophical approach that focuses on disability and not child related needs.  It views children with disability as being different to other children: “the mere fact of disability require[d] a child to live their life in segregation, away from society and apart from their family and natural networks”.
 
4.1.3 Over the last forty years, there has been international recognition that institutions are “the wrong vehicle for the provision of health and community services”.
  This recognition has largely been the result of studies, reports and inquiries that conclude that “regimentation, isolation from the community, lack of independence, dignity and privacy, poor quality of care, and control by others were seen as the essence of an institution”.

4.1.4 Many of the studies, reports and inquiries that address children living in disability service institutions outline numerous incidences of unsafe, improper and unlawful care that fall within the definition of abuse and neglect outlined in 3.2 above.  Alarmingly, these incidences are as much a feature of studies, reports and inquiries of the last decade as they were of those forty years ago.  In Australia, such studies, reports and inquiries make for extremely difficult reading and include:

· Preventing Violence is a review of international and national literature on violence and violence prevention conducted by the Crime Prevention Division of the NSW Attorney General’s Department in 1999.  Chapter 9 of this review provides an overview of the literature that documents and discusses abuse and neglect in institutions for people with disability including children.  

· The Amicus Brief to the Community Services Appeals Tribunal was prepared by the Institute for Family Advocacy and Leadership Development in September 1997 for the appeal of the transition plans of NSW congregate residential services for children with disability.  This paper provides an overview of international and national reports and inquiries that document the abuse and neglect of children with disability in institutions.

· The former NSW Community Services Commission (‘Commission’), now incorporated into the NSW Ombudsman Office has responsibility for reviewing the circumstances of people in care and making recommendations for change.  It has published a number of reports and conducted reviews that document extensive abuse and neglect of children in institutions.  These include:

- Suffer the Children - The Hall for Children Report (1997)

- Inquiry into Care and Treatment of Residents of Cram House: A service of the Illawarra Society for Crippled Children (1998)

- Disability, death and the responsibility of care: A review of the characteristics and circumstances of 211 people with disabilities who died in care between 1991 and 1998 in NSW (2001)

- Young Deaths – Children with Disabilities in Care: A review of the deaths of eight children and young people at the Mannix Children’s Centre (2002)

- Submission to Committee on Children and Young People: Inquiry into prescription and use of drugs and medications in children and young people (2001)

4.1.5 While the studies, reports and inquiries mentioned in 4.1.4 contain references to different countries and different institutions, the conclusions are all very similar:  “institutions are not only less beneficial for children, but rather…in many situations, institutions in fact are positively harmful”.
 In summary, the conclusions are that:

· children with disability have a higher risk of being abused and neglected, and are more vulnerable to abuse and neglect than other children

· abuse and neglect is overtly perpetrated by care workers, including those who prey on vulnerable children

· abuse and neglect is sanctioned by inappropriate formal or informal policies and guidelines, such as behaviour management strategies that rely on physical punishment and restraint, timeout and medication

· abuse and neglect is a result of the design of the institutional system, which relies on isolated environments, untrained or inadequately trained staff, lack of monitoring or accountability of both staff and the institution and lack of attention to the medical, health, nutritional, developmental and privacy needs of children.
4.1.6 In Australia, deinstitutionalisation across a range of health and welfare sectors, including the disability service sector began in earnest in the 1980s.
  While large residential institutions, including those for children still exist in the disability service sector, with all the risks and actual occurrences of abuse and neglect, there has also been a philosophical move away from institutions as an appropriate model for care.  Service models developed to replace institutions have tended to rely on the group home model where up to 6 people with disability may live together in a house in the community.
  However, systemic failures found in group homes have also been shown to create risks and occurrences of abuse and neglect.  A Performance Audit Report, Group Homes for People with Disabilities in NSW conducted by the Auditor General of NSW in 2000 found that despite being located in the community, group homes do not mean greater participation in community activities, better quality care with individual needs being met or greater protection from abuse and neglect.  In fact the Report found that the incompatibility of residents led to “injury, aggression, hostility, threats, intimidation and fear”.
  Following the findings of this Report, the Commission concluded that “(s)uch an environment would generally not be considered appropriate for adolescents or young adults, let alone children”.
 
4.1.7 The disability service system has generally failed to develop appropriate service models and practice frameworks that meet the needs of children.  Unlike the child protection system, practices such as planning to restore the child to their family, planning for permanency placement and recognising the developmental needs and interests of the child do not feature in the disability service system.  Some children with disability continue to drift in the specialist disability respite system for extended periods of time in continuing or successive respite placements.
  Others drift in short-term crisis placements, waiting for extensive periods of time for their long-term support arrangements to be resolved.
  These situations give rise to significant care and protection issues.  

4.1.8 A major factor in this is that disability service legislation and service standards are adult focused and do not contain specific provisions for children.  This reinforces the focus of services on the disability of the child with an emphasis on treatments, medication and behaviour management, rather than on their developmental needs and interests.
  Over the last five years, the Community Services Commission has consistently found during its reviews of disability services that:

 “(l)arge facilities are more likely to resemble hospitals than homes.  [Children] in services primarily designed for adults face particular risks, such as abuse and assault from older residents.  They are also unlikely to receive individualised and age appropriate care or opportunities for personal development”.

In 1999, following a review of the NSW Disability Services Act, 1993, the NSW Law Reform Commission recommended that the Act be amended to include a specific Part, including principles and application of principles for children.
  To date, this recommendation has not been implemented.

4.1.9 Deinstitutionalisation has meant that the majority of children with disability are now cared for by their families at home.  However, it has not meant that the disability service system adequately supports families to be able to successfully maintain this situation.  The Community Services Commission reports that issues for families include:
· a lack of specialist services, such as early intervention, speech pathology, respite and school based therapy services
· only being able to access inadequate services
· a lack of information and support services to assist with navigating different and complex service systems.
  
Struggling for support and assistance for the child with disability impacts on all family members, including siblings.  Rather than the disability service system supporting families to “achieve a sustainable, satisfying family life for everyone in the family”
, its inadequacies significantly contribute to family breakdown, dysfunction and crisis, with the result that many children are at risk or the victims of abuse and neglect.  The end result is that families view out-of-home care as the only option for the family to remain functional or avert breakdown, despite the inadequacies, as discussed above, of the disability out-of-home care system.  

4.1.10 Deinstitutionalisation in child protection services began in the late 1950s, much earlier than in other service systems.  While home based care had always been a feature of this service system, the influence of child development theories that linked healthy emotional and mental development to maternal love and attachment led child protection agencies to move away from institutional care to other forms of care including foster care.
 

4.1.11 The growing international and national concerns about institutional care, as discussed in 4.1.3 also influenced deinstitutionalisation in the child protection system.  Just as in the disability service system, there have been a number of inquiries, reports and reviews of children’s institutions, many of them recent that confirm the reality of abuse and neglect as a feature of institutional care.  These include:

· The Liberty of Young People in Care: Locking up Children in Residential Care Institutions is a discussion paper prepared by the National Children’s and Youth Law Centre in 1994 that looks at behaviour management and restraint practices used on children in residential care

· Report of the Commission of Inquiry into Abuse of Children in Queensland Institutions is a report developed in 2001 for the Queensland Parliament by an Implementation Monitoring Committee chaired by Leneen Forde.  Commonly referred to as the Forde Report, it provides a disturbing historical overview of the abuse and neglect that occurred in residential, correctional and juvenile justice facilities in Queensland.
· Reports and reviews conducted by the NSW Community Services Commission that document abuse and neglect in institutional care:

- The Ormond Centre – A Complaint Investigation into Institutional Care of Children (1999)

- The Use of Restraint in Out-Of-Home Care – A Community Visitor Occasional Paper (1999)

- Submission to Committee on Children and Young People: Inquiry into prescription and use of drugs and medications in children and young people (2001)

- Choices and Challenges: Behaviour Intervention and Use of Restraint in Care and Supported Accommodation Services for Children and Young People (2001)

While there are no statistics or data that distinguish children with disability from other children in these inquiries, reports and reviews, it is generally accepted that about 50% of children subject to a care order and living in out-of-home care have some form of disability.
  There are also incidences of abuse and neglect outlined in these reports that include incidents against children with disability.  

4.1.12 Unlike the disability service system, the child protection system is underpinned by a philosophical approach that recognises the specific age and development needs of children: it puts the needs of children first.  This philosophical approach has been translated into practice through legislative and practice frameworks that emphasise family care, restoration and permanency planning and clarify issues relating to placement and guardianship.
  Nevertheless, as is the case for many children without disability, this has not necessarily resulted in better care and protection for children with disability.  It is recognised that there is problematic and deficient practice in the child protection system for all children.
  In relation to children with disability, the inquiry and review functions of the Community Services Commission have “identified that failure to adequately acknowledge, assess and factor a child’s disability and related needs into case management can have a significant, long term effect”.
  In particular, the child protection system often neglects to assess the specialist and other support needs of a child with disability, does not engage with other service systems effectively and does not have case managers skilled in working with children with disability.
  The result is “placement breakdown and multiple placements; contact with the juvenile justice system; no or minimal family contact”.
 

4.1.13 Parents with disability, particularly those with intellectual disability and mental illness are significantly over represented in the child protection system.
  The prejudicial assumptions about the parenting capacity of people with disability means that “(d)isability is constructed as a risk factor for abuse and neglect rather than as an indicator of possible support needs”.
  It is more likely that parents with disability will have at least one child, if not more removed early in life, and approximately “1 in 6 children in out-of-home care will have a parent who has a disability”.
  However, evidence provided at the NSW Legislative Council inquiry into disability services and the inquiry into child protection services 

demonstrate that when family support programs and sufficient community-based mental health services are provided to parents with disability, the outcomes for their children are not significantly different from other children.
  This is in direct contrast to the more negative outcomes of children who are in out-of-home care.

4.2. Health Care System

4.2.1 Some children with complex medical and health care needs and / or dependent on medical technology and support live for long periods of time in acute public hospitals or permanently in private hospitals specifically set up to care for children with disability.
  Some of the children in these institutional environments have been placed there following a care and protection court order, while others are there because their families are unable to provide the level of support and care they need.  

4.2.2 Acute health outcomes may be achieved in these facilities but as with all institutional settings they are not conducive to the long-term health, well-being and development of children.  Like all institutions they create the very conditions or risks for abuse and neglect.  Studies that have investigated child abuse in hospitals have found that there are twice as many children with disability in the group of children who had been abused than those in the group of children that had not been abused.
 
4.2.3 Placement options outside of hospitals, such as foster care are very difficult to find and there is a lack of intensive home based medical health services to support families to care for their children at home.  However, some children with complex medical support needs, such as those with quadriplegia and dependent on ventilators are living at home with families but only because those families have managed through their own resources to organise the medical support they need.
  

4.3 Supported Accommodation Assistance Program 

4.3.1 A very high proportion of homeless children eligible for crisis and short-term accommodation services funded under the Supported Accommodation Assistance Program (SAAP) have some form of disability.
  These children may be subject to a care order or be in a voluntary care arrangement.  However, many of these children are largely excluded from assistance available under SAAP by a range of attitudinal and infrastructure barriers that operate at the program and service level.
  These barriers include:

· not being allowed to receive assistance because service policy excludes specific disability types, such as an intellectual disability or a mental illness

· assumptions made by the service that children with disability require more intensive and higher levels of support, rather than determining support needs on an individual basis

· requiring a child with a disability to meet service requirements as a condition of receiving the service that they are not able to comply with because of the nature of their disability

· lack of interagency approaches to providing support to a person with a disability, such as practice agreements between SAAP services, disability services and mental health services 
4.3.2
Many children who require SAAP services, including children with disability have a history of abuse and neglect and may have complex needs including challenging behaviours as a result of this.  Some children with disability also have challenging behaviours that are due to the nature of their disability.  While SAAP services may need to adopt behaviour intervention strategies, the Community Services Commission has found that these strategies can be “unduly intrusive and punitive, and may exacerbate feelings of poor self-esteem or humiliation on the part of children and young people” and in relation to physical restraint, “there may be unacceptable risks of abuse and harm to the children and young people involved”.
  The Community Services Commission also found links between negative responses to challenging behaviour and “placement breakdown, allegations of abuse in care, suicide threat and injury”.
  In many cases, SAAP services will call the police to deal with challenging behaviour, with the increased risk of involvement or further involvement in the juvenile justice system.
  
4.4
Mental Health Services

4.4.1 In contrast to large-scale psychiatric institutions, community based care for people with mental illness and the co-location of mental health services with general health services is central to contemporary mental health policy.  While this is clearly preferable to systemic flaws inherent to institutions, a number of reports and inquiries overwhelmingly demonstrate that people with mental illness, including children are unable to obtain services, receive adequate and long-term treatment or be provided with support and assistance to effectively live in the community or with their families.
  

4.4.2 Some past treatment options for children with disability have required children to live in mental health residential facilities.  These services have all the problems of other institutional care environments for children and young people.  There have also been specific issues associated with experimental drug treatments and behaviour modification techniques, which in some cases have led to abuse.

4.4.3 While there has been a policy and practice move away from residential facilities, there is still a serious lack of integrated community mental health services designed specifically for children.   A Human Rights and Equal Opportunity Commission (HREOC) inquiry conducted ten years ago and a recent inquiry into mental health services both found that “initiatives in child and adolescent mental health services are just a fraction of what is required”.
  Children with non-acute illnesses are often not viewed as requiring a mental health service and not given the necessary assistance to successfully live with their families or to prevent the escalation of their illness that can result in self-harming behaviours or suicide.
  Those children with acute illnesses are often inappropriately admitted to adult units - creating the risk that the child may be abused - or general wards of children’s hospitals, which cannot provide appropriate care or prevent other children from being at risk of harm.
  This situation is even worse in rural and remote areas where there may be no acute children’s units for hundreds of miles or where there are, no beds available.

4.4.4 Both inquiries also found that the mental health system is unable to effectively treat and assist children with a dual diagnosis, such as a child with intellectual disability and a mental illness.
  Lack of skills in diagnosis of a mental illness in a person with disability, lack of mental health treatment options and programs for people with disability and the lack of interagency collaboration between disability services and mental health services means that many children with dual diagnosis fall through the system. 

4.4.5 The lack of assistance for children with non-acute illnesses, the lack of acute children’s units and the lack of services for children with dual diagnosis often creates the risk that children with a mental illness will come into contact or enter the juvenile justice system.
  

4.5
Juvenile Justice Facilities

4.5.1
Many reports show that children with disability, particularly those with mental illness and/or intellectual disability are over-represented in the juvenile justice system.  In 1993, HREOC found that the lack of assessment, treatment, and support services for children with mental illness means that many of these children fall through a range of service systems and end up in the juvenile justice system, “consigned to incarceration rather than treatment”.
 In 1996, the Community Services Commission conducted a survey of children in court ordered care who had contact with the juvenile justice system and found that: 

“42% of the sample were recorded as having been professionally assessed or diagnosed as having used drugs and alcohol, some in combination with Attention Deficit Disorder/conduct disorder/intellectual disability or mental illness. 35% were recorded as being assessed as having ADD or conduct disorder; 12% were recorded as having an intellectual disability and 10% were recorded as having a mental illness”.

Another Community Services Commission report found that children who use SAAP services, many of whom have a disability (see 4.3.1) are highly vulnerable to or have regular contact with the juvenile justice system.
 

4.5.2 These findings link failures in the mental health, child protection, disability and community service system with the increased risk of children entering the juvenile justice system.  These failures include lack of support services, appropriate treatment and behaviour intervention programs, family based care services and accommodation options; the use of inappropriate and harmful service practices, such as physical restraint and medication; the risk or actual occurrence of physical and sexual assault; and the reliance on the police to resolve challenging behaviour.
  There is also evidence to suggest that the lack of support services for children and appropriate policies and practices to deal with challenging behaviour often leads services to rely on or view juvenile justice facilities as “providing a stable and secure care environment and… as a solution to a complex problem”.
  
4.5.3 Once in the juvenile justice system, the emphasis is on punishment of the crime and rehabilitation rather than on appropriate assessment, intervention and support services.
  Many children with disability are not even identified, which means their specific support needs are not addressed.  The design of facilities and the environment can also contribute to a decreasing emotional and mental state.

4.6 Immigration Detention Centres

4.6.1 It is difficult to obtain precise information or statistics about the number of children with disability in immigration detention centres.  In 2002, the National Ethnic Disability Alliance (NEDA) stated that there are approximately 16 children with disability out of a total of 378 children who reside in immigration detention centres in mainland Australia.  Although this information was provided by the Department of Immigration, Multicultural and Indigenous Affairs (DIMIA), NEDA argues that “DIMIA has failed to identify children with cognitive and other 'non- visible' disability”, which would result in underestimation of the numbers of children with disability.
  This was also of concern to the Multicultural Disability Advocacy Association (MDAA) because, as they argued, it would mean that DIMIA would fail to detect children with disability who had experienced torture and trauma in their country of origin, and who would therefore require specialised psychiatric treatment, as well as children who developed a psychiatric disability because of the conditions of incarceration in the immigration detention centre.
  In their submission to the HREOC National Inquiry into Children in Immigration Detention, Suicide Prevention Australia stated that “(r)epeated offers from the Faculty of Child and Adolescent Psychiatry and the Committee of Presidents of the Combined Medical Colleges to assess need and provide mental health services, have met with inconclusive responses from DIMIA”.

4.6.2 A number of the submissions made to the HREOC National Inquiry into Children in Immigration Detention outlined the internationally recognised requirements for the healthy cognitive, physical, emotional and mental development and well-being of children.
  These and many more submissions cited incidences and case studies that demonstrate the inability of immigration detention centres to provide basic support, health care, assessment, prevention or treatment.  Most disturbingly were accounts of the lack of respect and dignity and some cases cruelty shown by staff that was more representative of a correctional facility than a facility for assisting and supporting refugees.
  In their submission, Disability Action Incorporated argues that immigration detention centres are “not providing children with a healthy environment in which they can develop into 'normal', sociable adults” and that there is no attempt to address this situation “although pointed at by many professional peak bodies, such as the Australian Medical Association, the Australian College of Psychologists and many other health professionals”.
  Overwhelmingly, the submissions to the HREOC Inquiry argued that an immigration detention centre is no place for children.  This was also the conclusion of the recent report commissioned by the South Australian Government, Our Best Investment – A State Plan to Protect and Advance the Interests of Children:

“The effects of detention in detention centres is so devastating to the well-being and development of children and will have such lasting consequences during their lifetimes, which may in fact be spent in Australia, the State Government has a responsibility to take a strong position on this issue”.

4.6.3
In PWD’s submission to the HREOC National Inquiry into Children in Immigration Detention, we expressed concern about the ability of DIMIA to meet the Immigration Detention Standards in relation to children with disability.  The issues we raised included the lack of:

· facilities specifically for children with disability

· accessible buildings for children with mobility difficulties

· staff trained to provide personal care support, including bathing, toileting and dressing to children with disability who are more often vulnerable to abuse and neglect 

· suitable and accessible recreational activities and trained staff who can facilitate the interaction between children with disability and other children

· specialist support from teachers and teaching aids

· safety and security for children with disability, such as when staff are using force to quell protests

· guarantee that children with mental illness who may be exhibiting challenging behaviours are not subjected to punishment, solitary confinement or the use of force

4.6.4
PWD also raised concerns about the secrecy surrounding immigration detention centres, the confidentially agreements signed by immigration detention centre staff and the inability of peak disability organisations to access immigration detention centres.   We argue that these factors bring into question the modus operandi of immigration detention centres and seriously compromise the health and well-being of all detainees, especially children.  This was recently demonstrated by a response from DIMIA to a PWD letter expressing concern about the situation of individual children in Port Hedland and Baxter Detention Centres.  Our letter was in response to correspondence we had received directly from these centres.  Rather than address our concerns about these individual children, DIMIA stated that it could only disclose information on individuals in very limited circumstances and provided an outline of their policies in relation to children with disability.  It is of great concern that a disability advocacy organisation such as PWD cannot obtain information about the welfare of particular children or advocate on their behalf when these issues have been raised with us for this very purpose. 

4.7.
Aboriginal Children with Disability

4.7.1 The disadvantages and vulnerability of children with disability doubly impact on Aboriginal children with disability.  These children are “over-represented in all welfare statistics, particularly in non-Indigenous substitute care”.
  The Aboriginal Child Placement Principle outlines an order of preference for the placement of Aboriginal children who cannot live with their families.  Essentially, placement should be “within the child’s extended family; within the child's Aboriginal community; and, failing that, with other Aboriginal people”.
  However, despite national recognition of the importance of the Principle, in practice it “appears to have only limited application for Indigenous children with disabilities”.
  In many cases this is directly related to the failure of the service system to provide the necessary supports to enable Aboriginal children with disability to remain within their own communities.
 

4.7.2 Once in non-Indigenous substitute care, the service system is less likely to be able to easily detect Aboriginal children with disability or be able to cater for their specific cultural needs.  For example, the NSW Disability Services Act, 1993 requires disability service providers to meet principles relating to people with disability who experience additional disadvantage including Aboriginal people, or to develop transition plans where these needs are not met.  However, the NSW Council for Intellectual Disability reviewed 850 transition plans and found that not one plan addressed the restoration of Aboriginal children with disability with their families or the permanent placement of Aboriginal children with disability with their extended family or community.
 

(ii) whether any serious breach of any relevant statutory obligation occurred at any time when children were in care or under protection

4.8 The evidence of abuse and neglect in disability residential institutions and services demonstrates that the legislative requirements of Commonwealth and State disability service legislation are not being met.  For example, in NSW a number of disability service facilities have been found not to meet even minimum legislative requirements of the Disability Services Act, 1993
 and some operate outside this legislation
.  

4.9 SAAP policies and practices that exclude children because of their disability or stipulate conditions that cannot be met by children because of their disability are unlawful under the Commonwealth Disability Discrimination Act, 1992 and State anti-discrimination law.

4.10 In June 1993, the full bench of the Family Court ruled that it is unlawful to indefinitely detain children in immigration detention centres.

4.11 In a large number of cases, abuse in care, particularly in relation to physical and sexual assault constitutes breaches of criminal law.

4.12 In many cases, services may have breached the legislation governing their operation.  For example, some practices in Queensland juvenile justice centres breach the Juvenile Justice Act 1992.

4.13 While not statutory obligations, it is important to emphasis that policies, standards and guidelines that assist services to comply with legislation, such as Disability Service Standards are not being met or are being contravened by the services mentioned in this submission. 

4.14 The evidence of abuse and neglect discussed in this submission, and the systemic failures contributing to this abuse and neglect demonstrate contraventions of CROC.  Although CROC has not been wholly incorporated into domestic law and therefore such contravention does not constitute a breach of statutory obligations, PWD argues that this Inquiry should view these contraventions as extremely significant when assessing the circumstances of children in institutional care.

(iii) an estimate of the scale of any unsafe, improper or unlawful care or treatment of children in such institutions or places;

4.15 The evidence of abuse and neglect provided in this submission makes clear that institutional settings, by their very design create the conditions that lead to abuse and neglect.  In other words, these conditions are a universal feature of institutional settings, whether they are large or small facilities.  Thus, we argue that abuse and neglect is endemic to institutions.

4.16 It is more difficult to estimate the numbers of individual children with disability that have experienced abuse and neglect in institutions or to estimate the scale of the specific types of abuse and neglect they may have experienced.  In Violence – A Review of Literature on Violence and Violence Prevention, national and international studies have found that:

· “people with disabilities face a higher overall risk of abuse and violence… they are more likely than the general population to be abused or to have been the victims of violence…
· the abuse of people with disabilities is characteristically invisible, and when identified is typically underreported.  Reports are usually limited to serious instances of physical and sexual abuse.  Verbal and psychological abuse, and cases of restraint and control, are almost never reported…
· the level of unreported crime is higher in institutions than in the general community” because people with disability do not generally have the mechanisms to make complaints, bring them to public attention or have their complaints taken seriously…

· “reporting abuse against care givers, whom a person with a disability may be dependent on for many basic needs, may only render them more helpless”…
· abuse and neglect is often covered up by supervisors and administrators

(b)
the extent and impact of the long-term social and economic consequences of child abuse and neglect on individuals, families and Australian society as a whole, and the adequacy of existing remedies and support mechanisms;

4.17 There are an increasing number of reports and studies that provide evidence of the impact of child abuse and neglect: 

· children who have been in institutional care have greater emotional and behavioural difficulties, “engage in extreme acting out behaviour and suffer from severe attachment disorders and abuse reactivity”

· children who have been in institutional care have a higher risk of educational failure

· children who have been in institutional care often enter the juvenile justice system and end up in the criminal justice system
 

· abuse and neglect in childhood “substantially contribute[s] to the development of mental illness and behavioural and emotional disturbance”

· sexual abuse and assault in childhood is linked to increased levels of loneliness, anxiety, depression, behaviour problems, drug abuse, criminal behaviour, suicidal tendencies, eating disorders and admissions to hospital

· 70% – 80% of borderline personality disorder diagnoses is linked to child sexual assault

4.18 Overall, these findings point to a range of health, social and economic consequences that must be addressed at great emotional and financial cost by individuals, families (in terms of maintaining healthy relationships, developing parenting skills and breaking the cycle of abuse and neglect) and Australian society as a whole (in terms of establishing, maintaining and meeting the demand for services to address the outcomes of abuse and neglect rather than creating the conditions to prevent abuse and neglect from occurring in the first place).  

(c) the nature and cause of major changes to professional practices employed in the administration and delivery of care compared with past practice;

4.19 As discussed in 4.1 and 4.4, deinstitutionalisation marked a major change in the care of children.  However, the lack of community service infrastructure still does not support the deinstitutionalisation of large facilities with the result that many people are unable to live successfully in the community.  In addition, ‘living in the community’ policies do not result in children moving out of institutionalised settings.  For example, while the disability service system has generally adopted the philosophical principles that children with disability are children first, that they should grow up in their own families or, where this is not possible in family environments, these principles are not always realized in practice, with some children still being put in group homes, adult facilities and continuing to linger in respite care facilities.  While PWD supports genuine deinstitutionalisation and family based care for children with disability, our submission has discussed at length inadequacies across a range of service systems and demonstrated how it continues to fail children.

(d) whether there is a need for a formal acknowledgement by Australian governments of the human anguish arising from any abuse and neglect suffered by children while in care;

(e) in cases where unsafe, improper or unlawful care or treatment of children has occurred, what measures of reparation are required;

4.20 While a number of inquiries into children in care have recommended formal acknowledgement or apologies by Australian governments
, very few apologies have been forthcoming.
  These recommendations stem from the many individuals affected by the conditions of care who have stressed that such acknowledgement is essential to them.  PWD is not aware of any inquiry that has specifically sought the opinion of people with disability who were in care or children with disability who continue to reside in institutional care.  However, this submission has demonstrated that children with disability are a particularly vulnerable group who have been subjected to abuse and neglect in institutional care and that this should be acknowledged.   Such an acknowledgement should be included in any acknowledgements or apologies directed at children in care in general, but there should also be a specific acknowledgement and apology in relation to children in the disability service system.

4.21 Children with disability continue to reside in a range of institutional care, and we argue that for an acknowledgment or apology to be meaningful it should be accompanied by a commitment to genuine and immediate deinstitutionalisation in conjunction with the development of intensive family support and family-based programs and collaborative interagency service delivery that include health, police, education, housing, community and children’s services.  

4.22 For meaningful acknowledgement and reparation, we believe that the opinions of people with disability who were in care and children with disability who continue to reside in care need to be sought.  This would enable a relevant process and mechanism of reparation to be developed.
  

4.23 People with disability need to be included in any consideration of measures of reparation to people who have been in care.  They should receive the same opportunity to access those measures as other people.  

(f) whether statutory or administrative limitations or barriers adversely affect those who wish to pursue claims against perpetrators of abuse previously involved in the care of children; and

4.24 People with disability face major access to justice barriers that prevent or inhibit the pursuit of claims against perpetrators. The nature of the individual’s impairment may result in a lack of understanding of what is occurring, its unlawfulness, or who to approach for assistance.  The person may not be able to maintain a clear recollection of specific events, and may be easily persuaded by authority figures not to pursue the matter.  Many people with disability are significantly or totally dependent on others, who may be the perpetrator of abuse, or closely associated with the perpetrator.  They may fear loss of emotional or practical support if they complain about abuse.

4.25 There is a great deal of discrimination and prejudice against people with disability in the legal system.  Many people with disability are simply not believed when they allege abuse, or if they are believed, the incident is often treated less seriously than it would be if it happened to a person without a disability.

4.26 It is typically very difficult for people with disability to get access to competent legal advice and advocacy.  Legal aid is very difficult to obtain, and there are very few community legal centres with specialist expertise in the area of disability.  Most people with disability live below the poverty line and are unable to afford commercial lawyer fees.  

(g)
the need for public, social and legal policy to be reviewed to ensure an effective and responsive framework to deal with child abuse matters in relation to:

(i)
any systemic factors contributing to the occurrences of abuse and/or neglect,

(ii) any failure to detect or prevent these occurrences in government and non-government institutions and fostering practices, and

(iv) any necessary changes required in current policies, practices and reporting mechanisms.

4.27 In responding to this Term of Reference, PWD proposes recommendations that address the evidence and information discussed in this submission, which clearly indicates that we need to prevent child abuse and neglect from occurring rather than rely on a system that can only react to incidences.

· An independent Children’s Commissioner should be appointed to ensure that Australia’s obligations under the United Nations’ Convention on the Rights of the Child are being met

· Specific functions in relation to Australia’s obligations under the United Nations’ Convention on the Rights of the Child should be allocated to the Federal Minister of Children and Youth Affairs

· The Federal Minister of Children and Youth Affairs should develop a national children’s policy and plan of action to implement the United Nations’ Convention on the Rights of the Child and that specially recognises children with disability as children first, the right of all children to live in family environments and the right of all children to participate in decision making and policy that affects their lives

· Independent Children’s Commissioners should be appointed in States and Territories where this has not already occurred; and the functions of Children’s Commissioners should include monitoring compliance with the United Nations’ Convention on the Rights of the Child 

· United Nations’ Convention on the Rights of the Child must be incorporated into law and policy, backed up by a genuine system of enforcement by resort to complaints, independent investigative powers, and independent administrative review processes

· Australian governments must acknowledge the abuse and neglect of children, including children with disability in institutions and specifically acknowledge the abuse and neglect of children with disability in disability service institutions 

· Australian governments must achieve deinstitutionalisation as matter of urgency and commit to the development of intensive family support services and family based environments for the care of children, regardless of the service jurisdiction they may fall under.  This must be viewed as crucial to the care and protection of all children

· The opinions of people with disability who were in care and children with disability who continue to reside in care need to be sought in order to develop a relevant process and mechanism of reparation  

· People with disability need to be included in any consideration of measures of reparation to people who have been in care, and they should receive the same opportunity to access those measures as other people

· Children and their families in immigration detention centres must be released into the community and receive relevant services that meet their individual needs 

· A data collection system should be developed to track children, including children with disability in out of home care and this system must be transferable across government

· Australian governments need to develop and implement a range of diversionary programs and mechanisms, including social support to prevent children with disability from entering the juvenile justice system and ending up in the criminal justice system

· Australian governments must develop effective across government and interagency responses to the abuse and neglect of children, including across the health, legal, community, disability, children’s and education sectors 

· Primary research needs to be conducted on Aboriginal and Torres Strait Islander children with disability

· Commonwealth, State and Territory disability service legislation should be amended to include specific provisions designed for children and these should be in line with the United Nations’ Convention on the Rights of the Child

· Legislation designed for the care and protection of children must include children with disability and the accreditation of children’s services and other service systems where children reside, such as the disability service system 

· A comprehensive framework of independent individual and systemic advocacy for the rights and interests of children and young people, including children with disability, and the development of projects aimed at resourcing less formal advocacy efforts on behalf of children
· Public education should be embedded into our social institutions (including the education system, the media, the law etc) to assist in overcoming the negative and debilitating images and perceptions of people with disability that jeopardise the futures of children and young people with disability

· Intensive family support and related services that assist in the maintenance of the child or young person within their natural family home need to be developed.  This includes specific services for parents with disability

· Development and funding of mentoring programs for children with disability, designed to enhance their self-concept and self-esteem

· Government and non-government service providers need to review and amend policies and practices so that they comply with the Disability Discrimination Act, 1992

· Australian governments need to establish specialist Children’s Courts where these do not already exist; and Children’s Courts need to comply with the Disability Discrimination Act, 1992 to ensure that policies and practices are accessible to children and parents with disability

· Procedures should be developed for communicating with children with a wide range of disabilities and these procedures should be incorporated into existing procedures of services working in the area of child sexual assault

· Judges and the legal profession need to have a consistent understanding and commitment to meeting the needs of children with disability
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