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If an employer dismisses or threatens to

dismiss an employee to re-engage them as an
independent contractor to do substantially the
same work, a Fair Work Inspector can apply to the
courts to:

B stop the dismissal from happening

W order the employer to give the employee their
job back

B have the employer compensate the employee

B make any other order the court considers
appropriate.

Also, if an employee has been dismissed, the
employee (or a union that represents them)
can apply to Fair Work Australia to deal with the
dismissal.
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The Fair Work

Ombudsman can help

Need help?

Call the Independent Contractors
Hotline on 1300 667 850 or visit
www.fairwork.gov.au/contractors

The following Australian Government websites
provide information and resources for engaging
or operating as an independent contractor:

B Contracting in the building
or construction industry

www.abcc.gov.au/independentcontractors

B Rights and responsibilities of contractors
and information on unfair contracts

www.business.gov.au/contractors

B Tax and superannuation for contractors
www.ato.gov.au/contractors

B Having an ABN doesn’'t make you a contractor
— are you entitled to one?
www.ato.gov.au/abnentitlement

Fair Work

Australian Government O M B U D S M A N

www.fairwork.gov.au
Fair Work Infoline 13 13 94
Mon-Fri 8.00am-6.00pm local time

© Fair Work Ombudsman April 2011 FWOCLS
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Fair work
in the

cleaning
industry

Y

The Fair Work Ombudsman can help



What's the difference?

Is Gareth an
independent
contractor?

Gareth has just been engaged by Rani, who owns Careful
Cleaners Pty Ltd, to undertake cleaning work at a nursing home.

Before he could start he was advised that he needed to
have his own ABN. Gareth is supplied with a uniform that
he must wear on each shift and is advised that his hours of
work would be 6pm — 11pm, five days a week.

Gareth is paid a flat rate of $11 an hour. Gareth is given
instructions by Rani on how to carry out the cleaning work
at the nursing home.

Gareth does not receive any annual leave, personal
leave or superannuation, as Rani considers him to
be an independent contractor.

j
7/ Based on these facts, Gareth is more likely to be
considered an employee than an independent
contractor. As an employee Gareth would
be entitled to the minimum terms and
conditions of the relevant Modern Award
and the National Employment Standards
{ under the Fair Work Act 2009. Note that
' no single factor makes a person either an

| employee or independent contractor.

' Depending on all the circumstances Rani,
. as the owner of Careful Cleaners Pty Ltd,
y . ~ may have contravened provisions of
, > the Fair Work Act 2009, and could
' \\- be exposed to court awarded
penalties.

s Phillipa an
independent
contractor?

Lara is the owner of Delish Restaurant
and has hired Phillipa to clean the
restaurant at the end of each shift.

Lara has requested that Phillipa clean
the kitchen, serving area and amenities.

Phillipa knows what is required by Lara
and can determine how many hours

it will take to complete the job. Lara

and Phillipa decide on a set price to
complete the job, rather than an hourly
rate. Phillipa has access to the restaurant
and can choose to come in and clean
the restaurant at any time before it re-
opens at 9am.

Phillipa uses her own cleaning
products and has her own
employees to help her. At the end
of each month Phillipa issues an
invoice to Lara which includes her
ABN, days worked and usage of
cleaning products.

Phillipa is not given any direct

supervision and she has control over

the work she does, however if she does not
perform to the standard required she can be liable
for any losses that are caused as a result.

Based on these facts, it appears that Phillipa is an
independent contractor. Note that no single factor makes
a person either an employee or independent contractor.

Lara, as the hirer of Phillipa’s services, needs to ensure
that she is engaging Phillipa in a genuine independent
contracting arrangement to avoid any contraventions
of the Fair Work Act 2008.

The Fair Work Ombudsman can help

The Fair Work Ombudsman can investigate these arrangements. If you think you are being treated as an independent contractor
when you are in fact an employee, you may be missing out on entitlements that are required to be paid to you.
Visit www.fairwork.gov.au/contractors or call the Independent Contractors Hotline on 1300 667 850.




