Papers on Parliament

Lectures in the Senate Occasional Lecture
Series, and other papers

Number58
August2012

Published and printed by the Departmeithe Senate
Parliament House, Canberra
ISSN1031 976X



Published by ta Department of the Senate, 2012

ISSN1031 976X

Papers on Parliamens editedand managed by the Research Section,
Department of the Senate.

Edited byPaula Waring

All editorial inquiries should be made to:

Assistant Director of Research
Research Seidn

Department of the Senate

PO Box 6100

Parliament House
CANBERRA ACT 2600

Telephone: (02) 6277 3164
Email: research.sen@aph.gov.au

To order copies ofPapers on Parliament

On publication, new issues Bapers on Parliamerdre sent free of charge to subscribers
on our mailing list. If you wish to be included on that mailiigj, please contact the
Research Section of the Department of the Senate at:

Telephone: (02) 6277 3074
Email: research.sen@aph.gov.au

Printed copies of previous issuesR#pers on Parliamennhay be provided on request if
they are available. Pastigss are available online watvw.aph.gov.aisenatépops



Contents

JosephLyord Australiads Depression Primé& Minis
Anne Henderson

Minority Re por t : Lessons from Canadads 1Mi nor it
Andrew Banfield

The Strange Case of Privileges and Immunities 39
William Buss

Forecasting Presidential Elections: Obama, Romney, or What? 53
Kenneth Mayer

Media Reporting of the Next FedeElection: What Can We Expect? 73
Sally Young

0 T Hsa$rocedure on Which We Should Not Lightly Emléa@krders

for theProduction of Documents in the Australian Senate, 1901 to 1988 89
Paula Waring



Contributors

Anne Hendersonis an author and editor arfdeputy Director of the Sydney Institute
Her biography of Prime Minister Joseph Lyonikseph LyordThe Peopl eds
Minister, waspublishedn October 2011

Andrew Banfield is Director of the Australian National Internships Prograinthe
AustralianNationalUniversity.

William Buss is the O K. Patton Professor of Law Emeritus at the lowa €yl of Law,
University of lowa.

Kenneth Mayer is a Professonf Political Science at the University of Wiscorisin
Madison.He was the inaugural Fulbright ANU Distinguished Chair in American Political
Science at the Australian National University in 2006.

Sally Youngis an Associate Professor and Reader in the School of Social and Political
Sciences at the University of Melbourrniger book How Australia Decides: Election
Reporting and the Medas published i2011.

Paula Waring is Assistant Director of the ResearBkction in the Department of the
Senate.

Pr



Joseph Lyons—Australia’s Anne Henderson
Depression Prime Minister

| should say, at the outset of this function on the Senate side of Parliament House, that
my subject today former Tasmanian premier and Australian prime minister Joseph
Lyonsd was not all that enamoured with upper houses for much of his political
career.

As a Labor premier of Tasmania, he stood up to the Tasmanian Legislative Council in
the 1920s over its financial powers. On a couple of occasions he even managed to by
pass the Council entirely. (How many prime ministers would like to be able to do that

these days?)

As wel |, during Lyons©o first t wo year s i
Government, he faced strong opposition from the Nationalist Party dominated Senate.

But then Joseph Lyons moved to stand with the conservatives in 1931. Thereatfter,

upper houses became more to his liking. Of cautseh at 6 s a | ong ti me ac
houses today cannot be relied upon so easily to reflect the conservative side of
politics. As we know wel |l é

I am here to discuss one of populas primal i ads |

ministers. And, yet, it has taken some seventy years to get to a point of
acknowledging this in the national record. As | discovered on researching his
biography, Lyons has been shoved off to some remote region of forgetéulness
thought of asa prime minister who achieved little and was merely used by stronger
forces to win elections.

This legacy has stalked the memory ofA).Lyonsd as he was wont to sign on

documents. Yet, nothing could be further from the truth. And, from this, there are two

|l essons for the political d oratdeasbrotbefaas s . Fir
you have written your memoirs and placed themminently before the historians.

Secondly, make sure that you have a loyal and scholarly fan club in place ready to

honour your name and achievements. John Curtin managed that.

* This paper was presented as a lecture in the Senate Occasional Lecture Series at Parliament House,
Canberra, on 24 February 2012.



Joseph Lyons served as Prime Minister of Australia from the beginnin@@af until

his sudden death in office on 7 April 1939, which happened to be Good Friday.
Remarkably, he was the first of our Australian prime ministers to have a parent born
in Australia. Just how imported Australian culture was, till midway into the 20th
century, is something we tend to forget.

In fact, as | did the book, it was startling to remember that when Joseph Lyons
becameprime minister, we had only beenfaderatiorfor 30 years.

This was one of the reasons N§¥émierJack Lang was so importantthe financial
dysfunction of 193031, and so destructive. The economy of New South Wales, at
that time, was a huge chunk of the national economy. Moreover, the states had much
more financial power than they do today.

Defeating Lang, as Lyons eventyatlid, was a significant achievement. This alone

should make Lyons a standout. But, instead, it has been Jack Lang who has achieved
folk |l egend as hero despite the damage he
international reputation.

Joseph kons was a different kind of leader for his day, a time when paternalistic,
macho men ruled. Lyons was a rather-efiécing and amiable fellow from a humble
background. But he was also one who could walk at ease among the business leaders
of his day.

Lyonsd education, working his way wup and ¢
teacher in northern Tasmania, had taught him humility; his experience, in the first

decade of the 20th century, of taking on the Tasmanian Education Department for its
treatmenbf its staff had forged his temerity.

But , with the characteristic Australian w
rather than posturing, Lyons made no effort to prove his leadership in a macho way.
These days we would see this as someone secuiraselh

And, like Bob Hawke, Lyons was a consensus dnane who could bring opposing

groups together over negotiation. This was
as something that gave strength tdal eaders
through one of its darkest decades and to keep the government united.

Lyons would often defer praise to his coll
chief of staff for some years, recalled in an interview how Lyons would often say it



Joseph Lyons

wasallh s ématesd who deserved the praise or
l rvine added, to O0swell with prideo.

This selfe f f aci ng character has <cost Lyons muc!|
generation, the ambitious and macho figures that surroundeduickly translated
this trait to O6nice guy 0lrubbth sidestof pelificc.ect i veob

In fact, Lyons was expert at directing matters, directing policies and directing
government. His survival after three federal electotise first Australian prime
minister to do sé@ is the proof of this.

But Lyons burnt his bridges with Labor in March 1931 by voting ag#iresMember
forDalleyTed Theodoreds bill to print money f ol
the other side of politicand helping to form the United Australia PaftyAP), the

emergence of the Liberal Party under Robert Menzies meant that within a few years

of his death there was no organisation to claim Lyons. And although Robert Menzies

had worked closely with Lyons the UAP, he had also been a rival.

The Lyons legacy simply died with the man. The Second World War, coming so soon

after his death in 1939, and the failure of the first Menzies Government in just over

two years, soon handed the prime ministershiptogyon ol d Labor ri val J
and later his old Labor mate Ben Chifley. This sucked up any memory of Lyons as a

popular figure. And Lyons had faded somewhat in his last year, with illness and the
expansion of Hitler in Europe.

In his last year aprime minister, in spite of the UAPO6s surpr
1937 election, Lyonsd strength in economic
government ds visionary national i nsurance

party divisions justweeds e f or e Lyons6é deat h.

And when Enid Lyons wrote her own welisearched and widely read account of her
husbandds | i $oaNe dakalCoinfertlisawas/partlyiseen as a record too
partisan to count.

Today, however, it is possible to look bagkh a fresh understanding of the Lyons
years. And that is what | have sought to do.

The Lyons style of leadership is far more readily understood &odsgle prime
ministers have even cried in public in our lifetimes. We now know and accept that a
prime minister can be fallible and remain a strong leader. Lyons, in this sense, was
ahead ohis day.



Lyons was never threatened by a strong woman. He would drag his wife onto
podiums where she performed well and, at times, even outshone her husband. He
never worried; he used her attraction to pull in votes from women.

Joseph Lyons assumed theme ministership as a popular hero after winning in a
landslide House of Representatives election (not since matched) in December 1931.
Christmas was less than a week away.

The story that brought Lyons to government as UAP leader is both dramatic and
cautionary. And itis a tale we can appreciate more fully today, in tinvken most
Australians better understand factors like government debt and credit squeeze and
their effect on investment and employment.

The Scullin Labor Government had been in offiess than two years when it
disintegrated. After a landslide win against the Brikage Government, days before

the Wall Street stock market crash in October 1929, the financial pressures it faced
quickly tested its inexperience. By March 1931, after #imdr Lang supporter Eddie
Ward won the federal seat of East Sydney on 7 March, Lang Labor MPs no longer
were welcome in the Labor caucus. Labor had officially split in two.

Australia had mounting debts from the mid 1320s fact that guru of spend, John
Maynard Keynes, was one of the |l oudest voi
spendthrift ways in the 1920s. And then prices for wheat and wool went into free fall

leaving even more debt. Australia in fact entered the Depression before the rest of the

worldd one reason the BrucBage Government fell to Labor.

When Lyons broke from Labor, on 13 March 1931, he took with him the votes of
disaffected Laboriteg their thousands. During late 1930 and early 1931, such was

the dissatisfaction with the Scullin Government that tens of thousands of roldsite
Australians signed up to membership of <cit]

This quasipolitical people movemedatorganisedby conservative operatives and

with names such as All For Australia Leadueatched onto Lyons as their hero. Their
activities were favourably proéoaomgwtd i n Kei
Joe Lyons as a natur al peopl ebs | eader .

These groups eventillacame together under the United Australia Party in May 1931.

It was a unique political precedent. Lyons was elected leader of this conservative
collective in the Nationalist party room. But Lyons himself was not éheiece the

UAP had not been formallgeclared and Lyons was not a member of the Nationalist
Party. The formation of the United Australia Party, soon after, absorbed the



Joseph Lyons

Nationalists but It was Lyonsao hope that
conservative and moderate Labor differences.

UK Labour 6s Ramsay MacDonal d, t hat year i
government, coming himself with colleagues from Labour and linking up with the
Conservatives. It was Joe Lyonso6 i magined

Down Under. Insted he became the leader of the conservative oppoSitiom
United Australia Party.

In late November 1931, after the Lang Labor MPs had helped defeat the Scullin
Government on the floor of the House over a relatively minor matter, Scullin
dissolved Parliment and went to the people in a House of Representatives only
election. On 19 December, the UAP won a record result for the House of
Representatives, a record that hasbeen matched in spite of the 1975 landslide.

So Australia suddenly had a Catholime minister leading a predominantly
Protestant party, and a somewhat MasoniddaameCatholic with a Labor past. This
was quite an aberration in Australian politics. The Catholic vote for Labor took a
nosedive at the 1931 federal electom was Lyons, ot Menzies, who brought the
Catholic vote for the first time over to the conservative side.

It is quite timely to be speaking about Joseph Lyons and the way he was so quickly
thrust onto the national stage as such a popular leader. Two years before ims wi
1931, most Australians would not have heard of him. To win such a victory in
December 1931 meant a lot had happened between October 1929 and that election.

It had.

Labordos Depression split

Joseph Lyons had led the Tasmanian Labor Party tmwember 1916 until he
entered federal politics at the 1929 election. During the-Ywustd War | years and

into the 1920s, Lyons had toyed with {ganing politics and was always a pacifist.

He had led Tasmanian amtnscriptionists in the First World&/ar plebiscites. But,

with successive defeats for Labor at state elections from 1916, Lyons became more
conservative with his desire to win over swinging voters.

In late 1923, Labor fell into government in Tasmania when the Nationalist
government of SikValter Lee lost a vote on the floor of the Assembly. Lyons, called
to Government House, persuaded Administrator Sir Herbert Nicholls that he could
command the numbers to form a Labor government. Tasmania was in worrying debt



at the time and Lyons had rall@gainst the inability of the Lee Government to make
savings.

Lyons was by then an opponent of what economist Lyndhurst Giblin called
unproductive government spendingublic works that did not produce income. Once

in Canberra, Lyons found that both Labmime minister Jim Scullin and federal
Treasurer Ted Theodore agreed with him to a large extent. Scullin had railed against
the Brucé& Page Government for the large government debt of iZ28

During the latter half of 193D and while Scullin was oversefrom Augusd Lyons,

as Acting Treasurer, kept to the script as advised by Scullin. Economies had to be
found and budgets reduced. The Lang rant against the moneylenders and his advocacy
of repudiating debt was as firmly opposed by Scullin as Lyons.

In the tussles with the Langites in caucus after October 1930, Scullin supported Lyons
(by cable) to hold the line; he also strongly supported the huge loan conversion of
December 1930, when Lyons joined with Menzies, the Victorian Young Nationalists
and manyof the chief financial houses of the day such &. Were and Son to raise

£30 million over a matter of weeks.

But, after winning the NSW election in October 1930, Jack Lang increased his
influence over NSW Labor. Ted Theodore, who had been forcethna slown as
Treasurer in July 1930 to answer allegations of financial impropriety when he was
Premierof Queensland, had faded in influence.

As the caucus divide in | ate 1930 worsene
Theodore returned to Sydney where lheld his seat. This push by Lang affected

Theodore and, by early 1931, he had moved to a more inflationary policy pdsition
somewhere between Langds crude opposition
prudence that had been his original position, along Vv8tullin and Lyons,

throughout 1930.

The Labor government of Jim Scullin probably stands alongside the government of
Gough Whitlam as the most disastrous waste of an opportunity to govern. Both had
difficult financial times, but each seemed not to havasged the need to act
pragmatically rather than ideologically.

On Scullinés return to Australia in Januar
Treasured even though Red Ted had not yet been cleared by the Queensland inquiry.

This disturbed Lyor a peson who acted always with the highest propriety,

standing aside one of his ministers in Tasmania in 1927 over a financial scandal.



Joseph Lyons

Unhappy with the state of play around Theodore, Lyons resigned from the Scullin
ministry soon after his reinstatement to thimistry.

However, the most divisive issue for Lyons was the fiduciary bill Theodore now
planned to bring before the Parliament to print money for work relief. Lyons saw this
as financial suicid® and Lyons knew that the Senate would vote it down. Lybas

not believd and t he Pr e mile3l waduld upparnhis judgenmdntit
Australia could afford to print money and face the risks of inflation or financial
downgrade.

Caucus had become dysfunctional as the Depression and unemployment chippled t
economy. Journalist Warren Denning wrote that the din of caucus meetings after
August1930 could be heard in the corridor through padded doors.

Cabinet, as wel |, had thumbed its nose at
Lyonsd advritywvaed totagpant Lratoy figures Edward McTiernan and H.

V. Evatt to the High Court. This created a-dlgction in January 1931 for

McTi ernands seat of Parkes in western Syd
would be a heavy loss for Labor at adinvhen the party was close to splitting apart.

The Lyons years

It has been Lyonsdé fate to attract the ini
with Labor and success at the federal election of December 1931. History books have

then skimmed ovethe Lyons years as ones of quiet lost opportunities and then the

story goes on to the years of World War Il and John Curtin.

So, why was he forgotten? Well, he fell between the cracks. Labor would never again
claim him. And with the formation of the LibarParty in the midl940s, Liberal
leader Robert Menzies became the figure revered by the conservatives.

But by forgetting Lyons, we lose a significant chunk of Australian political history. A
lot happened for Australia in the Lyons years at the Lodge.

Lyons was a figure who could draw out the vote, could draw out ordinary people, and
he was mourned hugely when he died. At the 1937 election, with John Curtin as the
fresh new Labor leader, Lyons pulled the UAP back from staring at certain defeat to a
win where the party hardly lost a seat.

Moreover, over seven long years, Lyons mastereabetmade up of divided egos
and wouldbe leaders, and negotiated unity through struggles with policy and the
financi al stress of depression. Lyonso fir



his years, he pushed Australian trade partnerships into newmsegmably Japan and
the US, in spite of t he Ottawamp&iammonwe al
preference.

Lyons, with the partnership of Stanley Bruce as High Commissioner in London, also

made an impact in foreign relations. Two visits to the UK,1885 and 1937,
established Australiabs presence as a stro
the USA saw the Lyons couple stay with the Roosevelts at the White House, and

Lyons hold significant meetings with the senior figures of the Roosevelt
administration. Lyons even made the coverTaine magazine as he arrived in New

York.

Lyonsd as one of the dominion leaders after the Statute of Westnéinglayed a
significant role in the abdication. Lyons was the strongest voice among the dominions
in opposing any morganatic marriage between Edward VIII and Wallis Simpson.

In the lead up to the 1938 Munich conference, it was Lyons who maderaitage

call to Neville Chamberlain suggesting Mussolini might be able to broker yet another
meeting with Hiter over his intentions in the Sudetenland. Chamberlain followed up
on that advice and the Munich Agreement was the outcome. We should recall that
most political leaders were appeasers in 898& memory of Vérld War | had them

in a bind that another worlcbnflict should be avoided at all costs.

The Munich Agreement was welcomed with great celebration by dot@teen
Elizabeth wrote to Anne Chamberlain of her great pride in the prime minister who
60t hrough sheer courage & bHievesomucivioruss®&@ m é ha

for the Worl do. Lyons was certainly with t|
It was Lyons, it has been forgotten, who s
Mission in 1934, a major diplomatic trip through Indonesia, Chimé Japan. It was

Australiaés first real attempt to engage w

the interests of security and, above all, trade. It was also Lyons who pushed for a
Pacific Pact on noeaggression through the many meetings of tB871Imperial
Conference in London.

The years of the 1930s were also years of great strides in communigations

revolution of sorts with the development of radio and air travel. Lyons was a master at

the use of bot h. He b e ceammester anddis vomd wasa 6 s f i r
heard across the nation in regular slots on radio; and he was recognisable to voters

from being filmed for Movietone newsreel screenings.



Joseph Lyons

But Lyons was above all an excellent economic manager. What has been férgotten
and nevespoken od is that both Australia and the UK handled the Great Depression
far better with conservative economic
government spending.

As Joe Lyons sat with Franklin D. Roosevelt at the White House in July 1935, he
coud report that Australia had reduced its unemployment figures to 16 per cent from
a high of 29 per cent in 19832. By 1937, Australian unemployment was down to 9
per cent. In the USA, in 1935, unemployment was still over 21 per cent and in 1937
remained 17 per cent. The USA had double digit unemployment right up till it
entered the Second World War.

Growth in Australia and the UK during the 1930s also outstripped that in the USA.
Real gross domestic product growth in the USA between 1929 and 1940stvas$

per cent, while in Australia over those years growth was 16.6 per cent and in the UK it
was 24.6 per cent.

That success story in Australia has been lost with the legacy of Prime Minister Joe
Lyons. These were dark and difficult years and the strength of the Lyons governments
was to preside over a period of political calm amid the troubled dirbeth
financially and in foreign relations. From the dysfunctional years precedingnt

the domination of NSW in the national econd@mny y o n s brought
federated states to maturity in his timgpame minister.

And, in answer to criticism of Lyons that he wasak and ineffectual, it is worth
recalling the words of Thomas Playford, a lesagving South Australian premier,

man

Aust

who once said, |l ong after Lyons was dead,

«0—@8@-’»—

Comment 8 The chilling thing is how many echoes there are wittesent
circumstances and how often we forget that adage that those who fail to learn from
history are condemned to repeat its mistakes.

Anne Hendersond That is all true. Lyons got on really well with Scullin. While in
Britain in 1930, Scullin sent athe to Lyons and the Member for Maribyrnong James
Fenton to hold the line against the Langites, through cables. When you read the
history books you think that everyone knew Scullin was supporting his deputies while
he was overseas but no one knew, not esmne in the caucus. Then, the day after



Joe Lyons resigned in March 1931 (by voting against his Labor Treasurer, he was
automatically out of the Labor Party) those cables were leaked by journalist Joe
Alexander. He was banned from Parliament for aboutnsixths as a result. The
Scullin Government was furious in Parliament about the leak because it showed that
Scullin had betrayed Lyons. He had let people think that it was Lyons alone holding
the line against Jack Lang without any support from his prinmester. When Ted
Theodore wanted to introduce a more inflationary policy and print money for work
relief and Scullin supported that Scullin backed the wrong horse. Once those cables
came out it looked even worse. Scullin had not been loyal to his lietéenan

But Joe got on well with Scullin. As prime minister, Lyons would sit with Scullin
over a drink in Old Parliament House. Lyons got on well with Chifley. One anecdote,
which L. F. Crisp recalled in his biography of Chifley, is notable. Lyons, as prime
minister, turned up at the Bathurst show and Chifley was selling tickets to get into the
car park. The men yarned at the gate. It was quite amusing really. Labor went feral at
Lyons leaving the party, but Lyons had been a strong Labor man and | thiroket b

his heart to leave.

Question 8 You mentioned during your talk that the British financier, Sir Otto

Niemeyer, came out to Australia and my recollection of that was that his advice was

rather counteKeynesian at a time when we wanted to lift thingsak wondering if

you could el aborate a Ilittle bit on Lyons
handled his advice and how that fell out?

Anne Hendersond Maynard Keynes changed his position on debt. Everyone has
forgotten this, as did economists. Whiéeynes was berating Australia in the late

1920s for being spendthrift, he was berating Australia for doing exactly what he

would have argued for ten years later. Roosevelt had a meeting with Keynes during

the years of the New Deal and did not find himyveispiring. Amity Shlaes records

the story in her booRhe Forgotten Man: A New History of the Great Depression

Myt hs multiply when you dondét | isten to th
yet it has become fashionable to go on with the notionwieacan spend our way out

of depression. Now spending and trying to give people relief is a good thing but it

i snot a good thing if at the end you are
anything back for it. Eventually you end up like Greece aodugal. Credit and

global financial support will keep them limping along for a while but that will

probably, over a period, over a decade, give us all very low growth. Maybe we will
settle for |l ow growth and no oms&ds$st ar mamg ,.c
formula.

10



Joseph Lyons

Remember, in 1931 there was almost no credit and nations were living off loans. This

is Greece now. By 192829 in Australia, fixed government obligations represented 70

per cent of all payments. We had to find a way to get thrdi®@®. In 1930, there

was a credit squeeze. Niemeyer came to Australia in August 1930 alongside debate
over financial policy and while the Labor caucus was dysfunctional. If you read
financier Staniforth RicketsoThdasurerdledar i es f
Theodore and the Australian Government knew Niemeyer was coming but it was
made to look as if the head of the Commonwealth Bank Robert Gibson had no hand in

it. In fact it was all set up. Niemeyer spoke only as an independent investigaiior bu

fact it was working closely with the Australian government But Australia had little

choice but to accept the visit because most of our loans were dependant on the
London bankers Niemeyer was rather superior but also achiegbelieved in
Australticae@ést s . Oof cour se, populists |ike
Anstey and Jack Lang assumed Niemeyer was Jewish and maedgermaitic

statements about him which were politically disturbing.

Ni emeyer was an insouci antap. Be was niceawmi ng t
affable and pleasant although in his diary he dismissed people with one liners whether
they were political economists like Lyndhurst Giblin or political leaders like Jim
Fenton and Joe Lyons. At one point Niemeyer described Fentonyand hs looking

like rabbits with their eyes popping out in the light. That would not be surprising
because they were doing Scullinbés work at
a plan for how Australia could take on an austerity package, or prave¢haould

be reliable customers and then be deserving of more credit. In other words, he was
doing what the Europeans and the International Monetary Fund are doing to Greece
now. Saying you will keep your credit rating provided you agree to cut or freeze
public servant salaries, MPs salaries and public service spending. There was a
program of austerity being worked out so we would be able to continue to get credit.

It was shortly after that we had the 1930 conversion campaign where government had

to raisethe money from ordinary Australians.

Niemeyer dismissed people easily but, if you think about it, this was August and

Scullin was about to leave Australia for his five month trip to Britain. Scullin had the

flu, maybe pleurisy, and was in bed. A numbkcabinet meetings were conducted in
Scullinds bedroom in Richmond in Mel bour ne
seas. He was a sick man taking off, with a sick economy, a dysfunctional caucus and

an explosive cabinet and he had left Fenton and Lystmssastandns. His Treasurer

Theodore had been stood aside under investigation in Queensland. Fenton and Lyons
were running back to Scullindéds home iin Ya
approval, then running back to Niemeyer and saying this is thieaPrime Minister

will agree to. Then they would be told what Niemeyer had agreed to and back they

11



would have to run to Scullin. It was a circus. No wonder their eyes looked like rabbits
staring at a bright light. They hardly knew which way they couldTi@se snippets

have been used to suggest Fenton and Lyons were weak. They were not weak, just
trying to juggle it all.

If you read the Niemeyer diaries they reveal Lyons trying to navigate this difficult

play. At one point Lyons said to Niemeyer thatviduld be better if it did not appear

t hat the Australian government was simply
knew that if that were to be the impression given, back in caucus the Langites and the

fringe dwellers like John Curtin and others woulflise to go along with it. The party

would split. So Lyons was trying to say tog
goodness sake, if you want to get what you want then leave me to handle the politics
of it because you will not get anywhere if you aiene my <col |l eaguesé. B

Niemeyer wanted to be the star. You can understand some of the hesitancy in Lyons.
Niemeyer saw this as weakness. In fact it was political common sense. But Niemeyer
did not have to worry. He went off and visited the howfabie squattocracy. Then he
went to New Zealand and played golf and wrote about it and left Australia a day after
Lang won the NSW election, which was very symbolic.

| am sure there are many politicians and ministers who have had similar experiences
where someone who does not have to face the people is investigating or giving advice
or saying what must be done, whether it is the head of the Reserve Bank of Australia
or whatever. And the MPasbardcomeskd nigt, idsy eradt

Questiond You reflected on Lyons6 relationship
relationship like with the rest of his former Labor colleagues in Parliament for his
prime ministership?

Anne Hendersond Lyons went back to Tasmania after he left the party in March
1931 and it was really chilly for him in Hobart. Lyons left one ALP meeting early and
his colleagues voted to discipline him. But of course he was gone by then anyway.
The state Labor MP Chad Culley remained a friend and would visit Lyons at
Christmas but he would never let anyone know. It was devastating to the Labor
followers of Lyons because they had given lots of money to his cause. Many ordinary
people, however, supported him and hewlid his seat of Wilmot as a conservative
having been a Labor man so he had a personal following. Enid Lyons wrote that the
day after Lyons gave the speech which removed him from Labor, at Spencer Street
railway station the wife of a very senior Labor figuhad cut her dead on the
platform. It was visceral. And so the fact that Lyons could later yarn away with
Scullin at Par |l i ament House over a whiskey
Enidd it would have been about 1936 or 183fe wrote that Sclih had told him

12



Joseph Lyons

Lyons would be stunned at how sectarian the Trades Hall Melbourne had become.
There was a lot of sectarianism in the Labor Party and | guess Scullin found Lyons to
be another Catholic who could understand him.

People say Lyons never fitten with the conservatives of the UAP but, in fact, he had
lots of good relationships. He was very friendly with Menzies and the Member for
Henty Henry Gullet. Lyons fell out politically with a lot of them at the end because
many of them felt they couldodt better. But no one could get the numbers to win the
leadership and, as the rivalry ate away at the party leadership in 1938, war was
coming and no one wanted to admit it even though Australia was rearming on a
rapidly increased scale. In Andrew T. Ro@Armed and Ready: The Industrial
Development and Defence of Australia, 19085 you can see the figures.
Australiabds defence spend6 asghe UK did emesed Vv as:s
Chamberlain became PM. The National Insurance legislation of 1988sglit the

partyd a good scheme but it was the wrong time. And the Country Party was very
opposed to it.

Robert Menzies and Enid Lyons are interesting at this point. Enid Lyons came to

believe that Menzies had acted disloyally in the very last monthsyob ns 6 | i f e . I
speech Menzies gave, in October 1938 to the Constitutional Association in Sydney,
Menzies was reported to have said that Australian political leadership wad weak

state and federal. What Australia needed was to take example from thelshaens

of Europe, by whom he meant Mussolini and Hitler. Kristallnacht (the night of broken

glass) would happen a month later. It was an unwise speech but when you go through

what had happened, it is a speech given under the stress of UAP dysfurtbtien

had been a premiersé meeting and Lyons had
had taken his place. Page was unpopular and the Country Party seen as meddling in
United Australia Party affairs. Bertram Stevens, the UAP NSW Premier, had federal
ambtions, hoping to take over from Lyons. There was a lot of jostling as to who was
setting themselves up to be Lyonsd heir ap
to bring the limelight back onto him as a strong voice in the party. Enid Lyons
interpretedd hat speech as a shot across Joebds bo
was just the way he felt. Then there was of course the strike in Newcastle in the New

Year , where Robert Menzies earned the tit]l
and ship @ iron to Japan. Menzies handled that badly. Lyons wanted to retire; he was

very sick but continued the rounds of party and ministry meetings.

Mo st of the Lyonsdé children were at boar di
Lodge. In 1938, Enid relotad to Devonport. So the Lyons couple were ready to go.

But the National Union, the headquarters of the United Australia Party, were not
enamoured by the idea that Menzies could win the election which was due at the end
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of 1940. Menzies was unpopular; hasatoo erudite and austere. They did not have an
alternative candidate. In the middle of all this, on 24 October 1938, John Curtin
brought on a motion of no confidence in the House just as news came that a plane had
crashed into Mount Dandenong and the Mdemfor Wakefield Charles Hawker, a
senior UAP figure, had been on the plane and died.

Hawker had been seen as leadership madetiam not so sure he was. In the midst

of all this, Menzies resigned in March from the ministry saying he could not continue

with the lapse of the National Insurance scheme. In her meknoang the Carrion

Crows Enid Lyons devoted a whole chapter to what she felt had happened over the

incident of the Constitutional Club speech. There was a lot of ill feeling leading up to

Lyond deat h, so soon @& fustamattevef weekseAndlLyon®e si gnat
died just the weekend after the UAP heavies had told Enid and Joe that he must stay

on in the leadership and Joe had said he would. It was felt by some of the Lyons

family that he pressure Menzies had exerted on Joe Lyons in those last months had

added to the possibility that Lyons would have a heart attack and die. Many others
believed Menziesd resignation was but a sy

Now of course you allprabbl vy know the story of what hap
Earle Page assumed the caretaker prime ministership and made a speech in the House

of Representatives against Menzies. Page accused Menzies of being a coward in the

First World War, for not enlistingln fact, Menzies was the third brother and the

family had said he was not to go. Pattie Menzies never spoke to Earle Page again. She
actually got through a whole dinner one night where she had to sit next to Page. She

di dndét wutter onasPattieMezies.o hi m. That w

There was a huge debate over Enid Lyonsd a
no superannuation. Joe died with just £344 in the bank. Enid had always had the

house in her name and she thought that she could earn money hersetfdunsefher

nerves collapsed and she had to retire by the end of 1940. Enid had done some
broadcasting that year. She had been asked to do a column fayadhey Morning

Herald but declined. Enid Lyons did eventually get an additional annuity of around

£500 a year for the children but it diminished as they left school. There were still

around eight Lyons children at school and one had not started when Joe Lyons died.

Elsie Curtin was given a similar annuity on the death of John Curtin, but only after
Enid Lyons (then a UAP MP) prevailed upon the UAP party room not to do to Elsie
Curtin what the Labor Party had done to her. When the bill went through Parliament
Enid Lyons said she had tears in her eyes. But by the 1960s those two women were
receiving tiny pensions compared with widows of MPs who had superannuation.
There is correspondence in the files petitioning Prime Minister John Gorton to do

14



Joseph Lyons

somet hing about Enid Lyonsdé6 and EIl sie Curt
enough to live on; their paymerihaving not changed since the 1940s.
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Minority Report: Lessons from Andrew Banfield
Canada’s Minority Parliaments’

Charles Dickens opens his clasgicTale of Two Cites by observing: O i
best of times, it was the worst of times, it was the age of wisdom, it was the age of

f ool i $Readersasniodern context, one could be forgiven for assuming he was

talking about minority government. Since 2004, a series of minority governments

were elected in Westminster systems. Canada initiated the trend electing a minority
parliament for the first time in 25 years. Australia and the United Kingdom quickly

followed, electing their own minority parliaments in 2010.

Minority governments are not particularly novel outside of the Westminster systems.
Indeed, most legislative assemblies operate on some {sbaeng agreement
between coalition partners. Yet, when thegwcin a Westminstesystend Canada

or Australi@ they are news. This is due, in part, to the novelty of the occurrence,
since it happens so rarely.

In the analysis that follows, | attempt to draw some lessons from the years 2004 to
2011 when Canadaelected three successive minority governments. | begin with a
discussion of the election campaigns and major events of the 38th, 39th and 40th
Canadian Parliaments. | then turn my attention to potential lessons that can be drawn
from this severyear span @ying special attention to: political parties, managing
parliament, and the importance of the marginal seats. | argue that there are lessons to
be learned from other Westminster parliaments when dealing with minority
government.

Four elections in seven gars

Like Australia, the Canadia@overnmenis based on the Westminster parliamentary
system. Unlike Australia, the voting system is a skméamber plurality system and
there is no compulsory voting. Single members of parliament are elected from 308
federal electorates and winners do not need to achieve a majority of votes, simply a
plurality of votes. The electorates are distributed based on the principle of
representation by population. There are four major parties that contest elections
nationwide:the Liberal Party of Canadadntrg, the New Democratic Party (left), the

* This papemwas presented as a lecture in the Senate Occasional Lecture Series at Parliament House,
Canberra, on 16 March 2012.

! Charles DickensA Tale of Two CitiglBantam Publishing, New York, (1859) 1984, p. 1.
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Conservative Party (right), and the Greens. There is an additional partBjoihe
Québécoisthat only contests seats in the province of Québec.

Since Confederation (1867), Calie@ns have elected 13 federal minority governments,

with an average length of 18 months. Outlinedable 1, they can be divided into

three distinct time periods: 19230, 195780, and 200411. These periods of

minority governments tend to last for seserten years, before returning to the status

quo of majority government for long periods of time. Canadian minority governments

are particularly illustrative of Dickenséo
universal health caéeoccurred during theninority parliament in 1965. Similarly,

some of the most divisive debadethe flag debai@ also occurred during a minority
government.

Table 1: Canadian minority parliaments

PM/Party Dates Duration |
King/Lib 1921125 3Y-11M
King/Lib 192526 8M
Meighen/Con 1926 2.5M
King/Lib 192630 3Y-10M
Diefenbaker/Con 195758 10M
Diefenbaker/Con 196263 10M
Pearson/Lib 196365 1Y-7M
Pearson/Lib 196568 2Y-8M
Trudeau/Lib 197274 1Y-10M
Clark/Con 197980 O9M
Martin/Lib 200406 1Y-7M
Harper/Con 200608 2Y-5M
Harper/Con 200811 2Y-7M

(Source: Adopted from Peter H. Russé@Nyo Cheers for Minority GovernmerEmond Montgomery

Publications, Toronto, 2008, ppi. B

2

See generally: Patrick Malcolmsamd Richard MyersThe Canadian Regime: An Introduction to
Parliamentary Government in Canaddth edn, University of Toronto Press, Toronto, 2009,
chapters 9 and 10.

See generally: Peter H. Russé@llyo Cheers for Minority Government: The EvolutiorCafhadian
Parliamentary DemocragyEmond Montgomery Publications, Toronto, 2008.
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Minority Report

For the purposes of this paper, | focus on the Martin Liberal Party minority
government(2004 06) and the backo-back Harper Conservative Party minority
governments (206®8, 2008 11). This sevetyear period fits the general pattern of
minority government in Canada, lasting for seven years, and then returning to the
majority status quo.

2004 Canadian general election and the 38th Canadian Parliament

The election of Paul Martinds Liberals
government status for the first time in 25 years. The Liberal Party, arguably the most
successful political partyn the Western world, was reduced from 172 seats to a mere
135, well short of the 155 needed to form majority government. Even with the aid of
their closest ally, the New Democratic Party, the Liberals would only have 153 seats,
the same number as the ngwéconstructed Conservative Party of Canaatal the
separatist partloc QuébécoisThe one independent member of parliament, Chuck
Cadman, would hold the balance of powErgure 1 outlines the electoral distribution

at the beginning of the 38th Parinent with seats held by the Liberal Party in red, the
Conservative Party in dark bludloc Québécoisin light blue and the New
Democratic Party in orange.

The Sponsorship Scandal hung over the Martin minority government. The program
was originally degined to raise awareness of the Government of Canada in the

province of Quebec in the aftermath of the 1995 Refereridiime. program ran from

1996 to 2004, when widespread corruption was discovered and the program was

discontinued. Much of the Sponsorshipmey was di r ectfed etnod | dyLoi

advertising firms who contributed very few deliverables. It was also discovered that
some of the money that was awarded was returned to the Liberal Party of Canada in
the form of donation$ A judicial inquiry was called into the Sponsorship Scandal,
and it became a significant factor in the legudto the 2006 election.

This was the first election for the newly reconstructed Conservative Party of Canada. From 1993 to
2004, Canada featured two righitcenter parties: the Progressive Comagves and the Reform

Party of Canada/Canadian Alliance. The Progressive Conservative and Canadian Alliance merged
in 2004 forming the Conservative Party of Canada under the leadership of Stephen Harper. See
Thomas Flanagatjar per 6 s T e a m:es iBthehGonsdrvativi Rise ® CaewicGill-

Queens University Press, Montreal and Kingston, 2007.

Christopher Dornan and Jon H. Pammeélte Canadian General Election of 2Q@undurn Press,
Toronto, 2004, p. 362.

See generally: Elisabeth Gidenglindre Blais, Joanna Everitt, Patrick Fournier and Neil Nevitte,

6Back to the future? Making sense oCanadiane 2004

Journal of Political Sciencevol. 39, no. 1, 2006, ppi 25.

Barry Cooper, 0 Pfedlture of entitlémemt sothe theoratinati reflections on the
Gomery Commi ssi ond i RolitidalCuijuees andthebQuiture aft Polifice: d\. ) ,
Transatlantic PerspectivePublications of the Bavarian America Academy, Heidelberg, 2010, pp.
45/ 68.
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Figure 1: The 38th Canadian general election

38th GENERAL ELECTION A dagta v 38* ELECTION GENERALE
Suns 20, 3004 . y 28 juin, 3034

OFFICIAL RESULTS : RESULTATS OFPICILS

(Source: El ections Canada, 6Map of o f Electionsa | result
Canada, www.elections.ca/res/cir/maps/map.asp?map=ERMap_38&Iang=e).

As the details of the Sponsorship Scandal became public, the Martin Government
promised to call an election 30 days after the publication of the full report. The
opposition Consrvative Party andBloc Québécois unsatisfied with the 3@ay
promise, crafted a motion calling on the Martin Government to resign. On 10 May
2005, a mere six months after the federal election, the motion was introduced and
passed 153150. The Martin Gowement claimed that because the motion came on a
procedural point, they would not treat it as a confidence me&aS&inaply put, the
motion was ignored.

The early survival of the Martin Government ultimately came to rest in the hands of
three independent®avid Kilgour, a former Progressive Conservative and Liberal,
was pressing the government to intervene in the Darfur; Carolyn Parish, who was
removed from the Liberataucusbecause of unkind words about US President
George W. Bush; and Chuck Cadmanoearfer Conservative who was undergoing

8 Andrew Heard, 6Just what is a vote oCanadiannf i dence?

Journal of Political Sciengevol. 40, no. 2, 2007, pp. 30516.
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Minority Report

chemotherapy for cancer. It was Cadmanbds v
152 152 tie on the 2004 Budget.

The Speaker of the House, Peter Milliken, was forced to cast the deciding vote.
Precedent dictatethat the Speaker cast his or her vote in such a way as to keep the
matter open for further consideration. Milliken cast the deciding vote in favour of the
bill and allowed the bill to continue to third reading. It was the first time in Canadian
history that a Speaker has used his or her casting vote on a confidence otion.

After passing the budget in May, the Martin Government faced another confidence
motion in November. After Justice Gomery released his findings on the Sponsorship
Scandal Inquiry, the &~ Democratic Party introduced a motion to call an election in
early January (2006) for an early February vote. It was like a confidence motion for
the future. The motion was carried 1829. The opposition parties gave the Martin
Government one week to apt the motion, or they would collectively introduce a
nonrconfidence motion to defeat the government. The government ignored the
motion. On 28 November 2005, the Conservative motion ofcoofidence was
introduced and passed easily 1733

2006 Canathn general election and the 39th Canadian Parliament

After the Christmas election of 2005 and into early 2006, the Canadian voters elected
another minority government. This time, however, Canadians entrusted Stephen
Har per 0 sativeS withghe reis of power for the first time in 18 years. The
breakdown of the newly constituted 39th Parliament, outlined in figure 2, had the
Conservatives with 125, Liberals 1@pc51, and New Democrats 29.

The political landscape over which the Har@amservatives governed was enviable.
Liberal leader, Paul Martin, stepped down on election rifghhe other opposition
leaders were in not in any position to challenge the Harper Government. It would be
incumbent on the Liberals and their new leader, exadly Stéphane Dion, to return to

the House before another election was called.

® John Ward, -WrSealkikreg 6so0tté et o save nGanadianiPtess gover nme
19 May 2009.

Welifford Krauss, o6Li beral PaNewYorklTime29dNovembére of con:
2005, http://query.nytimes.com/gst/fullpage.htm|?reE84EO0DB1431F93AA15752C1A9639C8RB63

1 Christopher Dornan and Jon H. Pantiyi€he Canadian General Election of 2Q@undurn Press,
Toronto, 2006, p. 327.

12 Russell, op. cit., p. 46.
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Figure 2: The 39th Canadian general election

39th GENERAL ELECTION W anelte : 39° ELECTION GENERALE
dmsuary 23, 2008 Wiy . 23 jarverer, 2006

OFFICIAL RESULTS RESULTATS OFFICIELS

(Source: El ections Canada, dehMemlelectord( 200f0f6i)cdi,a | E | reecst u lotr
Canada, www.electiongafres/cir/maps/map.asp?map=ERMap_39&Ilang=e).

In 2007, Speaker Peter Milliken made a remarkable ruling when he rejected the
government s chall enge that an opposition
required the government to implement the Kyoto Accdithe government claimed

that the motion was unconstitutional as it committed the government to new spending.

As in all Westminster parliamentary systems, only ministers may introduce new
spending bills. Milliken ruled that the motion was in order asdtmbt specifically

commit the government to any new spending. The bill passed despite the government

voting against it!

When the Conservative Party came to power in 2006, they promised to run a more
open and transparent government. Part of this inigatas to pass a fixed election
date law: Bill G16 An Act to Amend the Canada Election Act. It was suggested at the
time that the passing of the law would take the power away from the executive branch
to time an election call for their personal benefitrliBamentary scholar Ned Franks
observed that there was nothing in the new law that prohibited the Prime Minister

¥ Allan Woods, 6HonourTorEnjo®tayd5 Fethuany 2087, 0. &1l | s P M6 ,
14
ibid.
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Minority Report

from advising the Governor General that Parliament should be dissolved and an
election should be call€d.

In the autumn of 2008, PrimMdinister Harper called the opposition party leaders to
oneon-one meetings at 24 Sussex Drive (the home of the Prime Minister). At the
conclusion of the meetings, the Prime Minister announced that he felt he did not
command the confidence of the House arad asking the Governor General to call

an election in the autumn of 2088In doing so the Prime Minister ignored his
recently passed fixed elections bill, and did so without recalling Parliament from its
summer break.

Outlined in figure 3, Stephen Hap 6 s Conservatives were ret.
2008 election with a strengthened 143 seats, although still short of the 155 needed for

a majority government. The Liberals, under new leader Stéphane Dion, were reduced

to just 77, theBloc 49, the New Demmrats 37 and two independefits.

The O6govern l i ke you have majorityd ment :
minority government was in full bloom in late 2008. In an economic update, delivered

by Finance Minister Jim Flaherty, the government announoey would scrap the

public subsidies to political parties. In Canada, each party is §&5 for each vote

they receive every year between elections. As it turns out, when you cut the primary

source of income to your political opponents, they do nat taé& matter lightly?

The three opposition leaders devised a plan to defeat the government either on the
economic update (which would be a confidence matter), or the following day during
an O6opposi ti o ronfidangedbmotioh veouldbe mtrodem nGenerally,

when a government is defeated on a confidence measure, Canadian convention
suggests there would be an election. Yet, the opposition parties would not ask the
Governor General to call an election mere months or weeks after the last. theiead
would ask that she allow the opposition parties to try and form government with a
formal coalition agreement.

Formal coalitions are certainly not the norm in Canadian parliamentary tradition.
Most minority governments attempt to govern like they haweajority of seats in the

' cBC News, ©6Court chal Imésg €RCoNews 27 Beftemieet 200, i on di s
www.cbc.ca/news/canada/story/2009/09/17/demoeveatghcase.html.
® Mi chael Val py, 6The ACrisiso: a narrative6o in |

Parliamentary Democracy in Crisi®Jniversity of Toronto Press, Toronto, 2009, p. 4.

Christopher Dornan and Jon H. Pammé&lte Canadian General Election of 2Q@undurn Press,
Toronto, 2008, p. 314.

Valpy, op. cit., p. 9.
9 ibid, p. 11.
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House and only reach out to their political opponents in a pro forma way in order to
pass confidence matters like the budget. The agreement in principle was between the
Liberals and the New Democrats, where Liberal Leader Stépbeon would serve as
Prime Minister and Deputy Prime Minister and a highking cabinet post (health or
industry) would be held by New Democrats leader Jack Layton. The coalition would
be supported on confidence measures by Bh&c in exchange for ineased
deliverables for Quebec and a veto on provincial matters.

A e ]
Fha s Commilin “a

40th GENERAL ELECTION X apptan & 40* ELECTION GENERALE
Outaner 14, 2008 v 14 Octedre, 2008

Figure 3: The 40th Canadian general election

OFFICIAL RESULTS | ¥ RESULTATS OFFICHLS
- o - —

.

(Source: El ections Canada, denelgectmrd( 200f0f8i)cdi,a | E | reecst u lotr
Canada, www.elections.ca/res/cir/maps/rmap?map=ERMap_40&lang=e).

When the news of the coalition broke, the Harper Government did two things: first it

pushed back the date of the budget motion one week; and second, they moved the
opposition day back as well. The move to push back the date obths illuminates

two trends further discussed below: first, it shows the increased centralisation of
power in the hands of the Prime Ministeras
Conservative Party to frame the debate over the legality of thesedmoalitiort:

® Gary Levy, O6A cr iirsAeter HnRussell aral tleene Bassindefsijiargedtary
Democracy in CrisisUniversity of Toronto Press, Toronto, 2009, p. 25; Valpy, op. cit., p. 9.

2L Valpy, op. cit., p. 11.
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The Prime Minister framed the debate not in political terms, but rather in
constitutional terms. Indeed, he observed:

The opposition has every right to defeat the government, but Stéphane

Dion does not have the right to take power witho an el ect i on. Can:

government should be decided by Canadians, not back room deals. It
should be your J[nGaheies.dThey mwanbtp instahai c e
government led by a party that received its lowest vote share since
Confederation. They wanbtinstall a prime ministé Prime Minister

Diond who was rejected by the voters just six weeks?ago.

In the meantime, the Leader of the Opposition, Stéphane Dion, and his coalition
partners wrote a public letter to the Governor General insisting thRatihementhas

lost confidence in the government and invited her to call on the newly formed
coalition at her earliest convenience to form the new Government of Canada.

I n response to the growing parliamentary

meetirg with the Governor General. It was indicated in the lead up to the meeting that
the Prime Minister would ask the Governor General to pror@gukamenuntil early

2009. Tradition dictates that the Governor General follows the advice of her Chief
Minister. Yet, in the leadip to that meeting it was not immediately clear that she
would grant the prorogation. On Thursday 4 December, the Prime Minister met with
the Governor General and requested thenggk parliamentary session be prorogued.

The meeting lsted more than two hours, and by convention what was discussed
remains a secret. Observers suggest, however, that there was a sense of tension in the
room. After the meeting Parliament was suspended until late January 2009, and the
crisis was ovef®

Inthe aftermath of the 2008 o6crisiso6 the
government were relatively uneventful. There was the usual pandering of the parties,
but the focus was on returning Canadabébs
There was aninor point of contention when it was announced that the Prime Minister
would ask the Governor General to prorogue Parliament for the 2010 Vancouver
Olympics#

Parliament resumed on 3 March 2010. On 18 March 2010, the three opposition parties
asked Speadt Peter Milliken to rule on a question of parliamentary privilege. In

2 ibid., pp. 1112.

% ibid. p. 16.

“The Economi st , 6 Hae @,8ve  Ecpoomist 7 pJamuanp g 2010,
www.economist.com/node/15213212.
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particular, the request was whether Parliament had the right to request uncensored
documents on the transfer of Afghan detainees. On 27 April 2010, Milliken ruled that
Parliament did hae the right to uncensored documents. Milliken observed:

The fact remains that the House and the government have, essentially, an
unbroken record of some 140 years of collaboration and accommodation in
cases of this kind. It seems to me that it would sggnal failure for us to

see that record shattered in the third session of the 40th Parliament because
we lacked the will or the wit to find a solution to this impaSse.

Rather than call on the government to produce the documents immediately, he ruled
that the House leaders come to a collective solution by 11 May 2010, in order to
protect the identity and secrecy of those involved.

The end of the 40th Parliament was as surprising as its beginning. The Speaker, Peter
Milliken, once again delivered addmark ruling on the question of contempt of

parliament. Contempt of parliament, like contempt of court, occurs when an
individual (or government) interferes with the Parliament carrying out its functions.

Such interference may include: perjury before digcaentary committee, refusing to

testify or produce documents, or attempting to influence MPs though nefarious means.
Contempt of parliament rulings are rare: only five cases against individuals in 144

years of Canadian constitutional history. Chargesarftempt against governments

arenore X i stent . Har perds Conservative governn
contempt in the lead up to the 2011 federal election.

The first contempt ruling concerned Conservative cabinet minister Bev Oda, who was

accused of misleading a parliamentary committee when giving responses to a denied

funding application. It stemmed from a 2009 decision to cut funding to KAIROS, a
churchbacked aid group. Documents show that funding was approved, and it was

alleged that Mirs t e r Od a directed her staff t o [
6recommended for funding |ined. When asked
Oda <cl aimed that she coul dnodt remember whe
the insertion. Opposition MPs dhe House of Commons Foreign Affairs Committee
requested that the Speaker rul e on Odabs
Speaker ruled that o6éon its faced the mini ¢
she was ordered to answer the confusion sfiegtial House of Commons committee

hearing. A general election was called before she was able to téstify.

% Susan Delacourt, O6Parliament wins Terdnmo ®tdf@awn wi th S
April 2010, p. Al.

% Andrew Banfield, O6MPs shoul d GCawere fimds&ltMartha mi | i ar i t
2011, p. 21.

27 ibid.
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The second charge of contempt was truly precesketting. Milliken ruled that the

Conservative government was in contempt of parliament for not bieirthright

about the costs of sweeping aatime legislation and the full costs of the3b fighter

j et. The Speaker concluded, 0t hereds no do
being fully complied with, and this is a serious matter that godketdeart of the
Houseds undoubted rol e i n “hAbdrthea ruing, thehe gove
House voted to send his report to the Procedure and House Affairs Committee for a
contempt investigation. The committee reported back to Parliament leddtmat the

government was in contempt of the House.

Figure 4: 41st Canadian general election
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(Source: El ections Canada, O60Map of official result
Canadawww.elections.ca/res/cir/maps/map.asp?map=ERMap_41&lang=e).

On 25 March the longest running minority government was brought to a close with a
motion that read:

That the House agrees with the finding of the standing committee on
procedure and House affairthat the government is in contempt of

2 ibid.
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Parliament, which is unprecedented in Canadian parliamentary history, and
consequently, the House has lost confidence in the goverdinent.

The motion passed 16645 making the Harper Conservatives only the sixth
govanment in Canadian history to be defeated on a motion ofcanfidence.

Canada was once again in the throes of a federal election: its fourth general election in

seven years. This fourth election also brought an end to the hung parliaments in
Canada, withSt ep hen Har per s Conservative Party
comfortable majority government (see figure 4).

Lessons learned

With the election of a majority government in 2011, it is time to take stock and

attempt to draw some lessons from a remaskaointentious period in Canadian

political history. | suggest there are three broad lessons that can be learned about

mi nority governments: a political party | e
electoral lesson.

Political parties

There are twolessons that emerge for political parties during the minority
governments of 20041. The first is one of setting the agenda. There is a rich
literature about the importance of agenda setting in political science, but during a
minority government it takesn new importance. Since the election of Paul Martin in
2004, all parties were in a constant state of election readiness. Tom Flanagan, a
Canadian political scientist, and former Conservative Party campaign manager, calls
the20041 1 peri od tchmemp@p gmmane&mtnadi an parties
about election once every four years; instead, they were forced to be always ready.
This has a number of practical impacts on a party, including expenses such as keeping
planes, busses and war rooms corttirsly availabl€® This also includes framing the
debate against your opponents during the Haetection period.

The Conservative Party excelled at framing their political opponents before they had a
chance to react. For example, when Stépliziae was elected Liberal leader, a series
of attack ads rolled out framing him as an indecisive and weak leader. One memorable

ad showed Dion during a | eadership debate
priorities?0 To whickl| ¢eghatskeifp cestpemded
get it doned. When Michael lgnatieff took
? ibid.

® Thomas Flanagan and Harold J. Jansen, O6Election ¢

Christopher Dornan and Jon H. Pammett (eflbg Canadian General Election of 2Q@Bundurn
Press, Toronto, 2008, pp. 16216.
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reported that the Conservative Party spent $60 000 on an advertising campaign that
suggest ed 06 He'6The Conseviativesuggested ithatghi .only reason
Michael Ignatieff returned from his Harvard University teaching role was to become
Prime Minister. They framed the debate in a sense of entitlement, a framing which
Ignatieff neither fully recovered, nor refuted.

A logical extension of this is the hypgartisan nature of parliament. The Canadian

experience shows the strictly political side of policy: shoge r m t hi nki ng, and
have you done for me | atelydéd mentality. [ n
fourye r s, is more |ikely to be two to four n
pl aysdé as an el ection issue. Everything i :¢

timing. The ability to frame the debate and fight the election on your terms takes on
an ircreased priority.

A second lesson for political parties is one of igeaty cohesion. The minority
government situations in Canada highlighted a trend not often seen in Canadian
politics: floor crossing. In both the Martin (2004) and Harper (2006) govents, we

saw prominent members of the opposition benches cross the floor to take up cabinet
positions. In the Martin example, Belinda Stronach (a runner up in the Conservative
leadership race), was encouraged to cross the floor before a budget votaewith
allure of a cabinet position. When she crossed the floor, it enabled, in part, the Martin
Governmento survive the budget vote outlined abdve.

The other, perhaps more shocking cross, involved David Emerson, a Minister of

Industry in the Paul MartiGovernment. During the 2006 election, Emerson was re
elected in his Vancouver riding as a Liber
won the 2006 election, Emerson was persuaded to cross the floor and take a cabinet

post in the new Conservative cabinefdre the official swearingq by the Governor

Gener al . When queried about crossing the f
the very agenda | got involved® to pursue wl

Thus for political parties the two lessons are rldarst, is the lesson of the

Oper manent campaigndé and agenda setting. T
party is prepared to fight an election over becomes paramount during a minority
government. Indeed, the ability to frame your opponenélims of your choosing is

one of the key lessons that emerge from Canada. A second, equally important lesson

. Bob Hepburn, ©6Overcomi ng Tototee Stafi JOuSeptember 2009t i ngo i m
www.thestar.com/opinion/article/693276.
2 cBC News, 6Conservative GBCr Newa cl® May 02006s Libera

www.cbc.ca/news/cata/story/2005/05/17/stronatiberals050517.html.

¥ Matt O6Grady, O6About f ac e:Vameuver MagainseAprs 2086, cr oss e s
www.vanmag.com/News_and_Features/About_Face?page=0%2C2.
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is the one of intrgarty cohesion. Since the margins of majority versus minority
government are thin, parties need to watch for the rationalindetested party
member. In the Canadian case, this is seen through enticements to cabinet positions in
one case before Parliament had resumed. Beware the floor crosser.

Managing parliament

A second set of lessons emerges in the management of parliafgzin, two
separate lessons emerge. The first is closely related to thg@amtyacohesion lesson
above. In this case, successful minority governments tend to permit less access to
ministers and tend to promote less open government.

In his book,Govening from the Centr¢1999), Donald Savoitargues that the days

of 6écabinet governmentd are |l ongprim@®ne i n C
ministerand a close cadre of advisers setting the course of the government. Savoie
claimsthatthisslippr y sl ope toward 6écourt government
in the 1970s and has become increasingly prevalent in the decades since. Minority
government has not added to the inclusiveness of government deuneskimg. In

fact, the centralisation ofowver has intensified during the two Harper minority
governments.

Stephen Harper and the Conservative Party of Canada ran a very tight ship: message
discipline was the mantra of the government. Conservative staffers were not permitted
to talk to the mediaand even MPs were not allowed to deviate from the talking
points. Even ministers, with rare exception, were carefully scripted through the PMO,
and were expected to stay on point.

The second lesson that emerges is to have short manageable targetesalihgmaith

public policy. If the Canadian experience teaches us anything it is that in the early

days of a mandate, parliament tends to work well. However, when the party has
executed their mandate, or at least the major pillars of it, minority governemats

to fail. |t i's said the o6arté of mi nority
def eat on the mé&Jhe gdvanment, drticidarly tine mimostyd .
government, has to find a balancing act between holding the reins of power and trying

to orchestrate their defeat to return to majority government. Indeed, there are a
number of occasions where the government attempted to bait the opposition parties

% Donald SavoieGoverning from the Centre: The Geentration of Power in Canadian Politics
University of Toronto Press, Toronto, 1999.

¥ James Travers, O6Quebec tax bToentkStar22 Mardh@00h!| ow up i
www.thestar.com/columnists/article/194626.
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into defeating therff. When opposition parties are in disarray, as they were for much

of the Harper minorities, it was the perfect time for the government to introduce
legislation which would receive a difficult ride in the House. We see this in Canada,

when on a number of budget bills and other confidence measures, the official
oppositionensuce bi I I s woul d pass by having member

Elections

Finally, a set of lessons emerges for the contesting of elections. The first lesson is the
importance of the marginal seat. When the reformed Conservative Party of Canada set

out to contest the first election in 2004, one of its first tasks was to expand beyond its
Western Canadian ba¥eRart of the reason the Liberal Party was so successful during

the 19932003 period was the electoral strength in the province of Ontario.i@gar
Canadab6és most populous province and hosts
from a weak position in Ontario, but there is room for growth outside of the Greater
Toronto Area, a traditional Liberal fortress.

This increased focus on Ontario bdyetConservative Party is compounded by two

factors for the Liberal Party of Canada. First, is the relatively weak potential for

growth anywhere in the rest of Canada. Traditionally weak in Western Canada, the
potential for growth east of Quebec is smalieTsecond problem facing the Liberal

Party is the electoral system used in Canada. Recall that Canada usesraesimioge
plurality or oO6first past the postd system
votes cast to secure a seat.

Figure 5 illustrées the change in party vote from 2004 to 28The three parties that
increase their vote share are the Conservative Party, the New Democrat Party, and the
Greens. The Conservatives have the greatest increase of support at 8 per cent of the
national vote while the New Democrats increase only 2.5 per cent. The party most
affected by the changing vote totals is the Liberal Party of Canada which sees a
decline of 10.5 per cent of national vote share.

% Renata tnAll iJeassioon Fekete, O6PM dalgag Heraldi5Way s to for
2009, www?2.canada.com/calgaryherald/news/story.html?id=294{82884f9a-98e#d52fc7637e

5c&p=1.

Thomas Flanagatjar per 6 s Team: Behind theoBwaMeEdl- i n the C
Queends University Press, Montreal, 200°7.

The vote total for the BQ is slightly misleading as they only run candidates in the province of

Quebec.
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Figure 5: Party vote since 2004
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Figure 6 shows the resultant seat share from relatively small national vote share gains.
Indeed, tle Conservative Party of Canada gained 44 seats over-gefauperiod with

only an 8 per cent increase in national vote. The New Democrats too see a dramatic
increase in seats gaining 18 seats with only a 2.5 per cent vote share increase in the

same fowyear period.

Figure 6: Number of seats won since 2004
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So if we put the two preous figures together in Figure 7, and focus on the two major
Canadian political parties, the Conservatives and the Liberals, the lesson of marginal
seats becomes clear. An increased focus on areas of potential growth for the
Conservatives, compounded thetrules of the electoral system result in major seat
gains for the Conservatives and New Democrats at the expense of the Liberal Party of
Canada. What this means in practice is that the Liberal Party is losing support to both
the left and the right withaaroom for growth beyond traditional safe seats. Indeed, in
the election of 2011, the Liberal Party was overtaken by the New Democratic Party
and reduced to third party status.

Figure 7: Percentage of votes and numbers of seats: Conservative and Liberal
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In sum, the lesson of the marginal seats is clear for parties wanting to m@turn t
majority government. By focusing resources on areas of potential growth, the
Conservative Party of Canada and the New Democratic Party of Canada were able to
increase their seat totals at the expense of the Liberal Party of Canada. Indeed, this
attentionto the marginal seat has set the stage for the gradual decline of the party that
held power through much of the 20th century in Canada.

Conclusion

From the analysis above, the overarching lesson lies in the different way that
parliaments are managed.€Thlectoral cycles are shorter, the centralisation of power
is magnified, and the focus on the winning coalition is placed at a premium.
Parliamentarians are forced to engage with a system with which they are not familiar
and often this results in hyppertisanship and indeed, brinkmanship.
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Yet, the Canadian lessons outlined above for parties, management, and elections,
demonstrate the usefulness of Westminster comparisons. Indeed, it is easy to see in

the Australian context similar compressed time framnies reliance on polls, and the
attention paid to the marginal seat s. Mor e
o f t he [ West minster] futurebo as S 0me S U
Commonwealth cousins cannot be ignored. Indeed, the AustraizateSserves as a

useful example of how a parliamentary chamber can be managed when there is not a
majority party.

If comparative analysis is undertaken on the form and function of minority
governments in Westminster parliaments, then perhaps the nextati minority
government is elected we can revel i n Ot he
despairod

—40—%—0»—

Question d You presented a theme of the rise over the last ten years of the
Conservatives and the declinetbé Liberals. Has this phenomebaen reflected in
the elections of the provincial assemblies?

Andrew Banfield 8 No, it warms my heart no end to know that federalism actually

works. When the Liberal Party is in charge, Conservative parties dominate provincial
legislatures. With the Consative Party coming to power, Liberal parties have begun

to dominate provincial legislatures. Proof that not only federalism Woaksl there

is a check off between central and state or central and prodinuigl also that

Canadians, | think, and again finaspeaking on behalf of all Canadians, are smart
enoughHhmmagwybe we dondt want everybody in
phenomenon during the Howard reign when state Labor parties came to power.

Questiond | was intrigued when Mr Emerson decidedttoss the floor to beconse
cabinet minister. What was the public reaction to that?

Andrew Banfield & If | recall, the general public reaction was moral outrage.
Whether that was genuine or fauanh not entirely sure and it lasted for a couple of
weeksuntil we sent Mr Emerson overseas and he was out of sight and out of mind. |
think parliamentary watchers and political scientists like me paid much more attention
to the Emerson floor cross than the average Canadian.
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Questiond | was very interested toelar your remarks about the role played by the
Speaker especially during that decade after 2000. Could you describe his background
and any other interesting facets of his character and behaviour?

Andrew Banfield 8 Tha't i's slightl y llkenavdseadlLibaras n 6 t it
Party Member for Kingston and the Islands. Kingston is a small city. Milliken is a

long-term party member and | believe his father was MP for Kingston and the Islands

as well and he is the only person who | have ever read about,dieartdor met that

grew up dreaming and wanting to be the Speaker. He is the mosvenssd

individual on parliamentary practice that | have certainly come across. He lived,

breathed and embodied the role of Speaker down to the house in the Gatineau Hills

and he actually lived in the little apartment given to the Speaker at Parliament.

On parliamentary tradition and parliamentary procedure he was spot on with an
encyclopedic memory. It was remarkable. In the Héumed this is clearly my view

not anyone &l e 6 s d heilef aMittle bit to be desired in terms of Speaker. He let the

rabble get a little too loud for my liking and occasionally | would have liked him to go
0Shood6 but he never did that. So i f | have
laid-back nature.

Question 8 How was Peter Milliken able to secure the Speakership across both
governments?

Andrew Banfield 8 For the Liberal Government it was really easy. He was one of

the few who actually ran for it. For the Conservative Governmerdstpure strategy:

take him out of the voting benches and put
steadying hand as we saw he played a very important role across all three of the
minority parliamentslt is nice to have a steady hand on the tillerdonot downplay

the strategy move to take him off the crbsmch.

Question d You talked a bit about the importance of being able to set clear and
manageable targets that you can then go ahead as a government to achieve. Do you
have any thoughts abobibw you actually go about setting that agenda and setting
those targets in the context of a minority government where the government is dealing
with a number of different agendas?

Andrew Banfield & |think it is really important to have a clear set ofipphoals at

the beginning whether those policy goals appear from the policy conference or from
the election platform. It doesot really matter but they have to be written down
somewhere so you can fall behind them as a shield. | think the other geat you

have to be a little bit flexible on what your goals are. So if your goal is X and your
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opponent ds goal is B then maybe the | east
one of the minor parties. So there has to be some flexibility built tifttot iyou need

to speak with one voice, saying this is what we want to do and we might not be able to

do it in thisparliamentbut if we can get half way there then we are more than half

way home when we get to be in charge. I think that is the adviceel ha

Questiond It is not compulsory voting in Canada. Can you indicate the change in
party support in Canada with a change in the number of people or percentage of
people who cast a vote?

Andrew Banfieldd 6 No6 i s the short answer. When vo
per cent or 80 per cent the Liberal Party won. When voter turnout was 60 per cent the
Liberal Party still won. | suspect if the voter turnout turns down to be 50 per cent the
Liberal Party willwin again. | think it is tenuous to draw a bright white line between

voter turnout and party change. There is some interesting work being done at my
Alma Mater at the University of Calgary that says evenvumter® and it turns out

that nonvoters are ats nonsurveyfiller-outerer® are generally happy, at least in the

Alberta context with the governing partyoter turnout in Alberta is appalling with
somewhere around 50 per cént the governing party is closest to the median voter

on all issues excegtover nment iintervention, Il think.
the short answer.

Questiond In the context of minority government, comparing Australia and Canada,
would you comment on the role of the upper house in both countries?

Andrew Banfield 8 The upper house in Australia actually plays a role as opposed to
the upper house in Canada. They are elected, they have democratic legitimacy in
Australia and they provide a very good checking component. The upper house of
Canada, much to my chagrin, is thast bastion of appointed party hacksen when
Stephen Harper came to power in 2006, faced with a Lioerainated upper house,
things might have been slowed down a little bit but certainly nothing was ever
knocked back to them. So the Senate actudhyspa role in managing minority
parliament in Australia whereas in Canada the upper house is just the rubber stamp.

Questiond We have seen at the last federal election in Canada that the Conservative
Party has been able to win a majority but without ligueeseats. Do you think that we
have entered a new era in Canadian politics so you can win a majority government
without winning any province seats?

Andrew Banfield 8 Maybe. This is probably not the answer you wanted to hear. | do
not know. One elections an anomaly, two elections are a trend, and three elections
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area proven fact. So | am going to fall beh
and talk to me in 20206. Il think the real
splitting the vote bisveen the Liberals and the NDP and with an increased power base
movement towards the west. There is something like 35 additional seats being added

in as a result of the next census and none of them for the first time will be in Quebec.

Very few will be inOntario. All kinds will go to Alberta and British Colombia. The

real answer may be Omaybed, but there wil
legitimate government without Quebec involved, one or two members at least.

Questiond One of the features of nonty government here has been the role of
independents who because the government has needed their support to form
government have been able to exercise significant influence on policies in which they
have particularly interests. From your presentatigiather that there havet been
independents in the Canadian Parliament. Can you comment on what difference that
makes and why there hawet been independents in the Canadian Parliament?

Andrew Banfield 8 In the 2004 election there were three indepergjdnio former
Conservatives and a former Liberal, all of which were booted out of caucus and had to
sit as independents and they played an invaluable role in securing the budget for the
Martin Government. | think part of the answer for the lack of indepetsdin
Canadian parliaments is the control of the party leader and people vote by party label.

So it is o601 6m a Liberal, my grandfather w
was a Liberal and | d&m going to vsonbte Liber
going to do anything for mebo. You have mor

than outside a party so | think that is certainly part of the storynbtlbave more of
an explanation than that but | think that is a good chunk of the explanatio

Questiond With the change in the numbers across the country from the east to west,
is there a fixed number of parliamentarians there an increase in the numbers in the
west as there is a decrease in the east?

Andrew Banfield 8 No, the seat distoution is based on the census, so there is a
constitutional reason, particularly in Quebec yaumot fall below a certain number
because of the founding fathers. So there is just increased addition to seats as opposed
to subtraction of seats.

Questiond What will the number be at the next election?

Andrew Banfield 8 156, something like that. That is a big increase because there
has been a big population growth.
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Questiond Do you think the NDP will replace the Liberal Party?

Andrew Banfield 8 | do not know, which is probably a remarkably unsatisfying
answer. It will depend on any number of things, not least of which who the NDP
select as their new leader. The real question that | think the NDP has to face going
forward is: was the surge in party suppmnote for Jack Layton or was it a vote for

the New Democratic Party because of the surge in Quebec and the progressive left
that dominates Quebec? | think you can make an argument that it was a vote for
probably both but at least it is a plausible argotrie be made that it was a vote for

the New Democratic Party. You cannot downplay the importance of Jack Layton in
Quebec. The Liberal Party are still in disarray, they stilhoaraise money. The NDP

is much better at raising money than the Liberalthist time. They daot have a
particularly effective leader either; they have an effective interim leader but they do
not have a permanent | eader. OMaybed i s

38

t

h e



The Strange Case of Privileges and William Buss

Immunities
The flyer advertising this talk said I W ¢
American influence in the making of the AL

little bit like a lobby group trying to get the Australians to do what would be in the
American interest. In fact, what | am really talking about is the framers of the
Australian Constitution. When they got to the job of making a constitution, they
lookedaround to see what was available to help them. They took a hard look at the
American Constitution and it proved to be very influedtialt influential in a lot of
different ways. One was providing a sort of model for them to follow as they did, for
example in the case of Chapter Il dealing with the judiciary. If you pick up Chapter

lll in the Australian Constitution and Article Il of the American Constitution, you
would see that there are places where you could put one set of words over the other
and,exept for words | i ke the 6United Statesbod
would be exactly the same. So there is a real positive modelling, in this case, on the
American Constitution.

At the other extreme there are a number of places where the Idb& Aimerican

Constitution told the Australian framers,
when the Australian framers looked at what the Americans had done with family law
and what it had caused, they sangthbstayhat i s

as far away from that as we can. So there are warnings as well as good advice.

Then there are these funnyhietween cases and that is where we get to the strange

case of privileges and i mmunitieslfl Startin
need to insist t hat you just take on fait
i mmunitiesd is a traditional phrase used |

same time, very vague and yet pretty specific. It is vague in the sense ttilyf exa

which rights and freedoms are part of privileges and immunities is always something

that has to be discussed and worked out. But, on the other hand, it is repeatedly clear

t hat it i s tal king about fundament al rig
fundamental rightsNow, identifying those fundamental rights is not always easy, but

that basic fundamental rights idea is something that | want you to accept as | go along.

* This paper was presented as a lecture in the Senate Occasional Lecture Pariésnagnt House,
Canberra, on 13 April 2012.
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Talking about fundamental rights leads to the Bill of Rights in the American
Corstitution, and it is important for me to start with the constitution which the
Americans ratified in 1788. Notice that is several years after the end of the American
Revolutionary War because right after they won independence, the Americans did not
have ou current constitution; they had a thing called the Articles of Confederation,
which was pretty awful. The people we think of as the American patriots and
constitutional frames like George Washington, Alexander Hamilton and James
Madisor® said we have gdb do something about this and what they did was make
the American Constitution ratified in 1788. That constitution did not have any Bill of
Rights. It was only later that it was added, in 1791. What happened is that in the
constitutional ratification corentions in the 13 American states, the people made it
pretty clear that they wanted a Bill of Rights. So, when James Madison went to the
first Congress, he initiated what turned out to be the first eight amendments of the
American Constitution which are mwononly called the Bill of Rights.

There are two things we have to notice about those rights: first, a Privileges and
Immunities clause was not included; second, the Bill of Rights applied only to the
national government. So, for example, freedom of spemwd of the rights that was
included in those eight amendments, was only a guarantee against things that the
national government might do to interfere with the freedom of speech. It did not
restrict state or local government at all.

But, then, Article I\ s2 of that 1788 Constitution says,

The Citizens of each State shall be entitled to all Privileges and Immunities
of Citizens in the several States.

Here we have a Privileges and Immunities clause, but notice istata@Privileges

and Immunities clause. What it is really saying is that, in the United States, if you are
a citizen of one state and you travel into another state, you are entitled to these
fundamental rights, or fundamental privileges and immunities, if e grovides

them to its own citizens. So there is a state privileges and immunities concept that is
based on nostate citizens being entitled to the fundamental rights that the state gives
to its own citizens.

The first 70 years under the American Qdoson were often bogged down in

arguments about slavery and race, and one of the big questions was whether black
peopléd and not just slaves, but free black peépleere citizens entitled to these

privileges and immunities. The Supreme Court gave an answieeDred Scoticase,

which wasDred Scott v. Sandfordf 1857, probably the most infamous case in the

hi story of American constitutional | aw. Th
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people were always understood not to be fit to be citizens andlitise€hief Justice
said, in effect, it is unthinkable that black people would have these fundamental
rights.

Let me | ust read a partial g u PreceScattr om Ch i
opinion describing the fundamental rights of people, includiagkbpeople, if they
had citizenship rights to privileges and immunities. They would be able to move

freely to another state, Taney sai d, and 0
where they pleased at every hour of the day or night withoutsmtolat i oné and t |
would have o6full |l i berty of speech in publ

public meetings upon political affairs, and to keep and bear arms wherever they
w e n'tSé, .he said, these are the kinds of things that it is inconceivable that the
framers of the American Constitution would have wanted black people to have. That
is not a very happy message from the highest court in the United States, and it helped
to bringabout the American Civil War.

The 14th Amendment came along in the United States after the Civil War and the first
sentence of the 14th Amendment makes it cl
States, é [of what ever Statascaed]of tre istate wherdini z e n s
they reside. 6 So that was good news.

Then, in the 14th Amendment, we have a second Privileges and Immunities clause.

This is a Privileges and Immunities clause that seems to make up for the gap that was
created by the origal Bill of Rights. Remember | said the Bill of Rights was only
applicable to the national g oNoeStatesimei Nt ? Bu't
make or enforce any law which shall abridge the privileges or immunities of citizens

o f t he Un iThae dertaily sotnedss as @&hough whatever is included in
Oprivileges and i mmunitiesd is protected f
| will give you another one of those statements where | am telling you to accept
something on faith: The consensafsAmerican scholars today is that the Privileges

and Immunities clause in the 14th Amendment was clearly intended to include the Bill

of Rights of the first eight amendments.

That happy news lasted only as long as it took to get to the case calidutyeter

House Case$1873), a case with an abbo suggestive name. Ti&laughterHouse
Casesheld that the 14th Amendment Privileges and Immunities clause did not make
state governments abide by the fundamental rights in the Bill of Rights. All it did wa
make applicable to the states certain rights which were already in the Constitution.
The dissenting opinion in thiélaughterHouse Casesaid that is crazy; if that is all it
does, then the 14th Amendmémivileges andmmunities clause has done nothittg

! Dred Scott v. Sandford, 60 U.S.393 at417.
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is a dead letter; it adds nothing to the Constitution. That has been the understanding in
the United States ever since. TBRughterHouse Casesin effect, read the 14th
Amendment Privileges and Immunities clause out of the Constitution.

| want to emphasise the significance of that conclusion aboutStaaghterHouse

Cases It may be a little bit technicaounding, perhaps, to say these fundamental
rights only apply to the national government. But what it meant then, and for a long
time after, ighat the fundamental rights of black citizens were left to the protection of
the states; and the states, particularly in the south in the United States, were not
protecting them. So, for a very long period there was discrimination, lynching,
murders that wre unremedied, a very unhappy result. It would be a little bit strong to
say that theSlaughterHouse Caseslecision did this damage all by itself; but it
certainly played a very significant role.

So, ending on that unhappy note, | am going to turnustralia, starting with Andrew
Inglis Clark, who brought a full constitution to the 1891 Australasian Federal
Convention. Accompanying that draft of a constitution ready to go for Australia, he
wrote a memorandum that said his draft was expressly bastgk d@onstitution of

the United States of America. What does that have to do with the Privileges and
Immunities clause? Well, it turns out, nothing at first because Clark did not include
the two American Privileges and Immunities clauses. In fact, he dishclade even

one Privileges and Immunities clause. And that is the way things stayed for a while.

The drafting committee, of which Sir Samuel Griffith was the chair, met before Easter
in 1891 and began editing Cl arGuftlstoodr af t .
the drafting committee on a working voyage on a steamship calléaitiedg which

Griffith (as Premier of Queensland at that time) brought to the convention in Sydney.
The most significant drafting of the 1891 convention took place er.dicinda on

Easter Saturday, 1891, almost exactly 121 years ago today. This occurred on what
Professor John La Nauze called the beautiful Hawkesbury River, which I think is the
same river that Kate Grenvill eameaWhens o0t he
they sailed out of the Hawkesbury River on Easter Sunday, to return to Sydney, there
was still no Privileges and Immunities clause in the draft of the Australian
Constitution that then existed.

Now the next thing that happened is slightly comgrsial but | have to go back a step.
Andrew Inglis Clark was a member of the 1891 drafting committee but he did not
make the cruise to the Hawkesbury River. He was sick in bed with the flu. So, as the
story goes, when thieucindacame back into the harboin Sydney, they picked up
Clark and at that point he added a Privileges and Immunities clause. It is a great story.
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QGSY Lucindaat Farm Cove, 2004, by Don Braben (198 Tourtesy of Don Braben, FASMA.

Here is a painting that was done of the eawefaw years ago. At the time the picture
was painted no one knew where this happened, so they did some consultation with
people who might have had some idea and they finally concluded that the most likely
place was where the Sydney Opera House is nowheéSpdinting is supposed to be of

that location. | think the picture is intended to show Inglis Clark being rowed out to
theLucinda

One final problem is that Clark himself, in anything | have ever read, never claimed
that he was the author of the 1891 Privileges and Immunities clause. | think everyone
who writes about this assumes that he was, and it is hard not to assume thathiee was t
one because it is hard to imagine who else it would have been. But, in any event, at
that point there was a Privileges and Immunities clause in the draft of the Australian
Constitution. Remember, now, we have Clark who was very aware of the American
Corstitution and we have these two Privileges and Immunities clauses in the
American Constitution. Which one did Clark put in the 1891 draft orlLtlende?

Well, most people say it is a mixture of the two and indeed when you look at it
carefully it is a litte bit unclear which of the two it was. But if the Australian
Constitution that was drafted at that time had been approved, that clause would have
been in there; but, as you probably know, in 1891 the proposed constitution was not
adopted and the AustratidConstitution was put on the back burner for a while.
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In 1897 and 1898 the constitution came back into the picture and was finally approved

in 1898 by the framers and became a British statute in 1900. But an interesting thing
happened along the way to apyal. In 1891 no one had raised any questions about,

| et us <call it 0 CClark rkadiss ecdl aau s@we s thiuan ianb-
clause. That is, he was not a member of the Australasian Federal Convention in

1897 98 but he was very active andtwuch with the convention and he had a new

proposal, another Privileges and Immunities proposal, and he basically said that the
1891 proposal i's not very good. He did not
it was not very good. Then there was g debate in the Australian constitutional

convention. In that debate, the clause that Clark then predethed is the one he

wrote in 1898 was voted down; and then finally the one that he arguably had written

in 1891 but repudiated in 1897 was voted doW®o. at that point there was no

Privileges and Immunities clause in the Australian Constitution.

A short time later, Josiah Symon, the chair of the Judiciary Committee, introduced
another Privileges and Immunities clause and this one, Symon said expiessly,
exactly in words of Article IV of the American Constitution. That proposal was
subjected to further extensive debate, and it was finally approved (and is section 117

in the Australian Constitution); but onl vy
immuni ti esd words and simply said atatesst at e cC ¢
resident . So i s it a Privileges and Il mmu
i mmunitiesd | anguage? Some of you are f ami

by John Qick and Robert GarranThe Annotated Constitution of the Australian
Commonwealth published in 1900, before the Constitution even became official.

Quick and Garran take an interesting view on this. They say, of course it is
unthinkable that all discrimin@n against oubf-state residents would be prohibited;

it is only those things invol viresigentd pri vi |l €
are entitled to equal access. Quick and Garran specifically quoted an American
Supreme Court Justice who, in theseafrom which they were quoting, was
interpreting the o6éprivileges and i mmunitie
Constitution.

One more thing from Quick and Garran. They also said there is this other Privileges

and Immunities clause in the AmencaConstitution and that is in the 14th
Amendment. We donét have one in our Consti
not make any difference. Quick and Garran said that ever sin@ahghterHouse

Casesthe American 14th Amendment Privileges and mmities clause does not

mean anything. And so, Quick and Garran concluded, we are just as good as they are;

we have nothing like the 14th Amendment in the Australian Constitution, but the
Ameri cans have not hing either e vardn t houg
i mmunitiesd words in there.
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| want to mention one last thing about Clark, as a way of capturing the difficulty,
sometimes, in understanding what is happening when you have one group of people

|l ooking at someone el s e 0something elatedtfoutheiron and
own constitution. Remember , Cl ark was the
provisions and they were voted down. He thought that was a terrible result because he
thought what the Americans had done was so wonderful. Btitdrealso wrote a

treatise in 1901, and in his treatise he praise@theghterHouse Cased have never

been able to understand why he praised the case that, in the United States, undermined

the clause he advocated. So there is a mystery at the ¢nel Gfark connection to

privileges and immunities in the United States.

Unfortunately, there is no mystery about the fact that the racial factor was intertwined
with privileges and immunities in Australia, just as it was in the United States. For
example,John Quick (that is the same Quick who was theawhor of the treatise)
when he was talking as a convention delegate explained the rejection of the Privileges
and Immunities clauses:

We have already eliminated interstate citizenship upon the ground tha
might interfere with the right of each state to impose disabilities and
disqualifications upon certain races.

In other words, we do not want anything in our Constitution that will prevent the
states from discriminating on the basis of race.

In a gatement by Henry Bournes Higgins, which he made right before the convention
approved the nodiscrimination clause that becamelly of the Australian
Constitution, he explained discriminati on
a discrimination basd o n S*cThat ig i is ®K to discriminate on the basis of

race as long as you do not discriminate on the basis of state residence.

William Trenwith, the only Labor representative at the convention, made it clear that

the framers of the Australigonstitution not only shared but were influenced by their

Ameri can predecessors i n l i nking race an
Americans made a mistake by declsomweng that
do not want to go down that road. Trenwitas saying concisely what was said a lot

in the course of 45 pages of the convention transcript: The Americans did not really

provide racial equality, and they were misguided in trying to do so.

2 Audralasian Federal Convention, 2 March 1898 www.aph.gov.au/About_Parliament/Senate/

Reseach _and_Education/Records_of the Audralasian_Federal Conventions of the 189G,
p. 1767.
®  Australasian Federal Convention, 3 March 1898, p. 1801.

4 Ausgtralasian Federal Convention, 3 March 1898, p. 1792.
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But all of that was over 100 years ago; is it the end@émain the United States and
Australia? Well, we all know, not quite. We do not have at all the same racial climate
now that we had at the end of the nineteenth century, but we have not quite got to the
perfect racially neutral time. The Americans havelpamproved their situation by
finding another provision in the Constitution that did protect blacks against
discrimination and did incorporate the Bill of Rights so that now it does apply to the
states and local government as well as to the federarmoeat. The Australians

have reached a better world, if you will, not through a Bill of Righist through
anything in the Australian Constitution that is binding on the government, state or
nationa® but through statutes, common law and internationali¢®at

Finally, is a Bill of Rights worthwhile? | am not going to tell you who is right and

who is wrong. | will simply say that the question whether there should be a Bill of

Rights in Australia is one that continues to be debated and a national BiljlusRs

al ways rejected when it i s proposed. The
Exceptionalismé is the way to describe the
Englishspeaking democracies (compared to Canada, New Zealand, the United
Kingdom, Sout Africa, and the United States) which does not have anything like a

national Bill of Rights. At least at this time that is the way things are. Perhaps it

should be remembered that those nineteenth century decisions that provided the
foundation for Austradan Exceptionalism were heavily influenced by racial
considerations.

——— T -

Questiond While you say that Australia, unlike Canada, New Zealand and the UK,
does not have a Bill of Rights, we do have a High Court that has not been backward in
finding all sots of implied rights in our Constitution. Do those other jurisdictions
have a body like our High Court that has been so active in that field?

William Buss & Yes, although the differences are, as you have pointed out, that in

none of the other countries that | listed have they achieved what | will call
6enlightenedd views about i ndi vidual right
that your court has dond is even a little misleading to say that there are no Bill of

Rights provisions in the Australia Constitution. There is a religious provision which is

very much like the religion provisions in the American Constitution. There is of

course section 11Which is this offshoot of Article IV, which is kind of an individual

rights provision. But on the other hand, the Australian High Court has teased a great

deal of Bill of Rights type protection, for example, out of Chapter Ill. That is, the
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notion that thee are certain things that | call the rule of law that require fairness in
judicial proceedings. You can read the requirements of Chapter I, directing how the
courts operate, as a source of certain kinds of individual rights.

The court has also foundsa-called implied right of political communication, which

is sort of like the First Amendment but more limited. Canada and the United States
havenot had to do that because they have t
clear that in all countriei$ there is a court which has any kind of judicial review, that

court is going to have difficult decisions to make that affect individual rights and of

course it is always claiming it relies on interpreting the Constitution. It is not quite a

dictionary eercise figuring out what words mean; it is trying to make sense out of a
constitution as a whol e. So even though |1
activist courts, it goes up and down. | think a lot of people would say in the United

States rigt now the court is too activist in a rordividual rights direction.

Question 8 One of the interesting things that is happening in regard to our
Constitution at the moment is the issue about the recognition of Aboriginal or
Indigenous Australians in thireamble. What are your thoughts on that?

William Buss & Let me say two things. The first is that | do not know the narrow
specifics of that conversation and discussion so | do not really have a view on that. |
know the history of the treatment of Abdrigs in Australia which | guess is
comparable to the treatment of racial minorities in the United States. It seems to me
that to the extent that it would be helpful to include a declaration that probably would
not have legally binding effect in the sensk deciding cases, it would be a
declaration of the purpose and attitude of the country, and | would be in favour of
that. You might call it a symbolic act, but | think symbolic acts can be very important.

Questiond In your view as a relative outsider,cawe are all outsiders apart from
our first Australians, how do we improve relations with our first Australians?

William Buss @ | really think | should probably not try to answer that. Let me put it
this way: if | were an Australian citizen | would waiat do that and only have to
figure out how to do it. Gestures and symbols are important but then there are very
real practical problems as well in dealing with them, that is, figuring out ways not just
to say we like you or wish things were better but t&entaiem so. At the time of your
convention you had two racial problems. One was with Aborigines and | think that the
framers were probably not primarily worried about Aborigines because they thought
they were dying out. But they also had a problem withn€ and other racial
minorities who were thought to be taking work from Australians, so you have got
different kinds of problems there.
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In the United States we have racial problems that are all related to slavery and
attitudes about slavery and the inkence of that. We also have a problem with
American Indians who come closer to being in the position of Aboriginal people in
Australia. That is, people who are here, people whose land, let us say, was taken
oved there was not a friendly negotiation by ameans that resulted in all that
happened. So we have all those problems in the United States and | think it is fair to
say we have not solved the question of the best way to deal with native Americans or
American Indians and all | can say is we have t@kegng.

Comment & | think it is one of those uncomfortable things about both of our
histories. Certainly in the case of the Australian Constitution it was an overtly racist
document. It did provide for discrimination and | think it is something thafimde
difficult to come to terms with now and to rationalise it and hence the need to keep

trying.

William Buss & | wrote a quote down that | decided | did not have time to read

because | was running out of time. | think we are rightly concerned about the
treatment of racial minorities in the past and now and how we can do better. | think it

is easy in both the United States and Australia to be moral judges of our framers and |

think one has to be careful about that. | think that without approving or discgu

some horrible things that people did, that they were different times and it does not

mean that the Australian Constitution is a bad constitution because there were some

bad motives in some parts of it. The quote that | was going to read is fromnGordo

Wood from his bookThe Idea of Americans: Reflections on the Birth of the United

States Gordon Wood is probably the leading American historian on the American
Revolution and immediate peste vo |l ut i on peri od. He says: 6
viewsonr ace Thomas Jefferson stildl has somet hi
my feeling is that one somehow has to have room for both this serious criticism and

also the big picture about other things that people did.

Question & Would you like to make somsort of comment on the development
framing of the US Constitution in relation to the history of Great Britain? It always
seems that people | meet in the States seem to assume that parliamentary tradition
started in the United States after the United Statas formed whereas many, if not

all, of the traditions actually had some sort of antecedents in British tradition.

William Buss & Well | am not sure | have much of a useful comment because |
totally agree with your statement and | guess | would addhkafAmerican framers,
most of them, were quite aware of that and really thought that the United Kingdom
had the best government in the world. They wanted to do it just a little bit better. It
was not at all a case of disavowing. It would be a case, k thiis fair to say, of
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exaggerated notions of wrongdoing to them by the British. A lot of Britons at the time
wondered how we could think we were being so badly treated by the British yet have
slaves. It is not just that we exaggerated our own harsimeeaand taxation without
representation and so on, but we were engaged really right up to the time of the
American Revolution in a very intellectual dispute with the government of England
and the basic dispute was whether sovereignty has to be totalyyuoi whether a
divided sovereignty was possible.

Many Americans who became revolutionaries in the end thought pretty much right up
to 1775 and 1776 that this was a problem that we would be able to work out if only
the British would concede that we hactertain level of independence. Now, | have
never been clear about whether the British in their treatment of Australians profited
from their experience with the Americans, where arguably they were too stubborn.
We were stubborn of course too. | have raddt of things that suggest, for example,

in connection with the transportation [of convicts] policy that the British were pushing
transportation on the Australians long after very many Australians were strongly
opposed to that and it is understandable Witey would be. And the British finally

did back down. So | do not know whether they learned or whether just in the nature of
things when you are a world power with a world empire it is inevitable that you are
going to think of yourself first and your aolial outpost second.

Questiond Which of the two constitutions, the American or Australian one, do you
believe serves the country better? It could be perhaps too hard to compare. Secondly,
is there anything that you feel particularly strongly about yoat think ought to be
changed in Australia?

William Buss & Well, first of all, let me just repeat, yes it is too difficult to answer
that question. | do not think that Austratiaghtto have a Bill of Rights but | guess if

| could transplant my views artben imagine that | am here, | probably would be on
the side of the people who advocate a Bill of Rights. Do | think that is more important
than everything else? No, but for example | know that there are some very active
efforts right now being made to ahge the Constitution in connection with the
treatment of Aboriginal people and that seems to me to be quite an important thing.
As you probably know, the one amendment to the Australian Constitution that was
overwhelmingly passed by the Australian peoplas the one that deleted the
exception for the Aboriginal race in the treatment of people of another race. When the
High Court got around to interpreting the amended clause, they concluded that the
power to legislate fofpeople of any racéor whom it isdeemed necessary to make
speci al | awsd6 does not necessarily mean
is a correct decision but it seems to me most unfortunate if that is the correct reading
of the Constitution.
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Questiond At the time of the revation it was not just people from England and the
United Kingdom who became the United States, you also had Scandinavians, French,
Spanish and Prussians. What influence did the-Emaglish settlers have on the
formation of the Constitution?

William Buss 8 | am embarrassed to say that | have no idea. The one thing that we
do know, and | am sure you know, is that militarily speaking we got an incredible
amount of help from the French. We probably would not have been able to succeed in
the war without it. hiat did not have too much to do with there being French people in
the United States, the British and the Americans together having just defeated the
French in the war over the control of Canada. | do not know the answer to your
guestion about what role the other ethnic groups or national groups might have had.

Questiond Could you comment on the general unwillingness of both the United
States Supreme Court and the Australian High Court to draw on international human
rights instruments in cases that in@human rights issues? You will be aware that in
Australia we have had one former judge, Justice Michael Kirby, who regularly drew
on international human rights instruments to throw light on provisions in our
Constitution where he found ambiguity or uriaérty. The other members of the
court have generally rejected that approach and in the United States most of the
judges with the exception of one case involving treatment of a minor, have been
almost derogatory about the concept of drawing on interndtibnman rights
instruments. It seems ironic that two countries which have generally high human
rights standards will not draw on those international instruments.

William Buss 0 First of all let me start with Australia and with Justice Kirby. | am

awareofl usti ce Kirbyés position on this and

he was on one side of the spectrum in terms of his willingness to read into legislation
an interpretation that would be more favourable rather than less favourable to

individua | rights because of Australiads treaty

States, we areneembarrassment think there are two things here. One is what we do
with international treaties and | do not think we are particularly sensitive and
responsiven doing that, certainly in my opinion less so than the Australian court. But

| think far worse is the American headthe-sand unwillingness to look at what other
countries, including Australia, are doing on any particular issue. There is a very slow
movement in the direction of being more responsive to that but so far it is one or two
justices. I n fact I saw Justice Sandr a
after she had retired from th€ourt and talked very strongly about the
wrongheadedness the American Supreme Court. No one suggests that they should
be bound by the law and the interpretation of Australia or any other country in the
world, but look at the reasoning and the arguments and ask yourself whether you
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cannot learn something frothat. | think that the United States has a long way to go
on that effort.
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Forecasting Presidential Elections: | Kenneth Mayer
Obama, Romney, or What?’

Thank you for taking the time to be here. | am delighted to be here, this is my third
trip to Australia. My family and | spent six months here in 2006 and | returned in
November 2007 to observe the parliamentdegtions. | have been trying to convince
my wife to move here. She is not having any of it because it is a little far away. But
when my kids, who were in high school and primary school when they were here,
now they are in college and high school, whery fioeind out | was returning, my son
who studies engineering at the University of Wisconsin indicated that he wants to do
an exchange, spend a year studying here. Myelsold daughter says that she is
adamant that she will marry an Australian. So if tfalpw through on that, we will

have to move here. | have always enjoyed coming here, | learn something every time.
| have spent a lot of time studying the Australian political system and on this trip |
learned something very significant, that | have asred a scientific cure for jet lag

that occurs when you fly from the United States to Australia, which was debilitating
on my first two trips. This is guaranteed to work. It is actually quite simple. All you
have to do is fly business class on somebdslysedime. It works like a charm.

What | will be talking about today is our presidential election but talking about it in a
more general sense. Not just specifically about the presidential election but the more
general problem of making forecasts of wislikely to happen when the general
election is held in November 2012. | will pose the question, say some comments
about the forecasting problem itself, talk specifically about the different models of
forecasting presidential elections that have beeeldped through social science and
other kinds of efforts and then talk about the implications of these models to come up
with a forecast of what is going to happen in November. So the question can be put
very simphd who will win the presidential electiomiNovember 2012? And like my
discovery of the cure for jet lag, | have an absolute scientific answer to this question
which i3 nobody knows. The reason nobody knows is that itieadhappened yet

and that our ability to predict events that occur in ther&is actually limited for
reasons that make quite a bit of sense if you think about them.

Despite the fact that it is not possible to make predictions with certainty about what is
going to happen in November, it is possible to express boundariesvetaiuis the
most likely or the most unlikely. One conditional probability that we can make is

* This paper was presented as a lecture in the Senate Occasional Lecture Series at Parliament House,
Canberra, 025 May 2012
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about the possibility that Sarah Palin will win approaches zero because she is not a
candidate. That tells you a lot. Another conditional probability that weegpress,

that oif Sarah Palin is elected that somet |
because that would require a kind of significant disruption that would be enormously
traumatic if anybody but Romney or Obama is elected. | guesi hat get into

trouble for giving investment advice, which | am not qualified to do, but if it looks

like someone other than Barack Obama or Mitt Romney is going to be elected
President in November, my advice is to buy as much agpadssible.

But this is whatwe really want to know: given the fact that we know that Barack
Obama and Mitt Romney will be the Democratic and Republican candidates, who will
win? And of the results of the deeper quesiioby how much will they win, what

will the percentage of the polam vote likely be, what will the electoral college vote
count bed what the implications would be for arguments about the legitimacy or
mandate that the winning candidate will receive.

What is a forecast?

Given that the election has not happened yetakeea little more than five months
away, we have to make a forecast and | am going to get social sciencey here for a
minute but these definitions will actually make some sense. A forecast or a prediction
about something that happens in the future isyeattonditional statement, meaning

that based on what happens between now and then, much of which we do not know,
we can make some predictions about likely or unlikely events in the future. But the
key feature of a forecastof an accurate forecast as oppwgo a claim of psychic
powers and really being able to divine the fudure we can only make forecasts
based on the information that we have at any point in time. We do not know what is
going to happen in August. We do have information that we can @btmay and

the problem then becomes one of using this information to make the best and most
accurate prediction which we can express with the most confidence of what will
happen in the future.

Let us parse this a l|littlenhilt®t akants what
predictions are uncertgithey might happen and they might not. Certain events are

more likely than others but any time that you see a forecast expressed in terms of
certainty is by itself a good sign that something fishy is gang Anybody who

makes a claim about what they know will happen in the future this far in advance is

really lucky because given enough people making predictions it is possible that
someone is going to hit the bullseye. The information that we have is owtddyge

about particular events or things that we can measure. How the economy is doing,

what the public opinion is about the candidates, what presidential approval is. We can
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use that information to relate it to previous outcomes and put the independe¢hea
dependant variables together, which we use our models to do.

For example, one of the models | will describe that is very commonly used in the
United States is to make forecasts about presidential elections based on economic
growth and presidentigdopularity six months before the election and we can observe
what has happened in the past. Previous presidents, their popularity, economic
growth: we have good reasons to think of why those two things ought to be related to
how an incumbent president fmms and as our models get better and more
sophisticated our predictions will become more accurate. It is also an invariable
feature of forecasts that the farther into the future we are attempting to make our
forecasts the more uncertain they become tsecas a function of time there are more
things that can happen between the point at which we make the forecast and the
election. | will show you that if you try to make a prediction of what is going to
happen in the presidential election two days befoee election, those predictions
actually are very accurate because there is not a lot that can happen. Things have been
set. But that is not really interesting. What we would like to know is what is going to
happen six months from now?

Let me give you somexamples. It turns out that we do forecasts all the time in our

daily life even if we do not think about them as actual forecasts. Most of the time it is
just an intuitive kind of prediction about what will happen and this can range from
very simple forecsts to assessments that are far more complicated and uncertain.

Investments

One of the big things that virtually everybody wants to know is how investments are
going to do. Whether you are buying real estate or stocks or bonds you want to make
a predicton about what is going to happen to those investments a year, five years or
ten years. This turns out to be very difficult to do because there is a strong random
component. But to the extent that someone is able to make these kinds of forecasts
accuratelythe payoffs can be enormous. If someone is able to construct a model that
can predict with some accuracy how the stock market or real estate prices will do, the
benefit is that you become fabulously wealthy if you are correct. The reason more
people do notlo this is because it is actually quite difficult.

Traffic routes

When you are getting ready to go to work in the morning you think what are the
probabilities of an accident or heavy traffic or some type of traffic jam and you adjust
your routes accordgly. How long is it going to take to get to work? This is
something that we do every day.
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Where to buy a house

In the United States it actually turned out to be a very risky forecast. Millions of
people bought houses in 2005 and 2006 when real estats frad reached their
peak, which we now know was a bubble, only to see the prices drop dramatically over
the next three or four years. For a long time buying a house was viewed as virtually a
risk-free investment that would always go up in value. Thabiknger true.

Whether to plan an outdoor wedding

Is it going to rain? Now if you are trying to plan an outdoor wedding three days in
advance you actually have very good information about what the weather is going to
be. If you are planning a weddingyaar in advanda® | do not know when the rainy
season is here, but | guess if you were in Darwin it would be foolish to plan an
outdoor wedding in Januadyyou try to make forecasts and that can be very difficult

to do.

Which checkout line will be fastest?

The forecast we do all the time is when we are at the grocery store, we try to predict
which checkout line will move the fastest and the interesting feature about this
forecast is that it is always wrong.

Some things are hard to predict

Random numbers

We can also make statements about conditions or things that are inherently difficult to
predict. For example, the next number produced by a true random process such as
lottery numbers. In the United States they use a variety of physical processes to
producerandom numbers and in an ideal random process there is zero relationship
between the number that is picked now and the number that will be picked next. | do
not know if they do this in casinos in Australia but in the United States roulette is an
example & something that is very close to a true random process, where you cannot
predict what the next number will be based on the numbers that have come up
recently. But in the United States you will always see a display that lists the previous
10 or 15 numberand so people instinctively think that if five black numbers or five

red numbers have come up in a row that means that the next number is likely to be the
opposite. It is very intuitive but of course it is wrong because these are independent
events. Therare lots of biases that creep in as we think about our own ability to
predict.

Chaotic systems

In nonlinear systems, infinitesimally small differences in the initial conditions can
over time lead to gigantic differences in the outcomes. For examplgrdage
weather: our ability to predict weather a few days or a week into the future is actually
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pretty good; our ability to predict weather six months, a year, or climate change
models which attempt to forecast what is going to happen in 10 or 20 yew ot

to be very difficult. Tornado paths, in which you are trying to figure out when a
tornado will form, where it will touchdown and the path that it will take, turns out to
be impossible. Well not impossible, because we know certain areas have weather
patterns that are more likely to produce tornados than others, but knowing precisely
where a tornado will touch down and the path it will take is much less possible.

Low probability events

These arewentsthat occur so infrequently that it is simply not easy or not possible to
predict with any kind of confidence when or where they might occur. For example,
commercial airline crashes. | should be careful here because | am getting on three
planes in the nexivo days but | convince myself that | am more likely get hit by a
bus in the middle of Parliament House than to die in a plane crash. Very difficult to
predict. When the Concord had its only fatal acciddnthink it was aboutenyears

ago when it took dfand a piece of metal that had dropped off a previous plane was
kicked up and damaged the endiné was the only fatal crash that Concord had
every had in 20 years of service but it was considered such a vulnerability when it was
discovered that it grourd the entire fleet permanently. Terrorist attacks are another
example of things that occur with such low probability, particularly in the western
world, that it is very difficult to predict when or where they will occur.

Poorly understood phenomena

There are also phenomena that we simply do not have sufficient understanding of to
make any kind of confident predictions about what will happened next. Earthquakes
for example. Scientists have been devoting enormous time over the last 30 to 40 years
trying to come up with models that can tell us where the next earthquake will occur.
Again, we can identify the places that are most likely along fault lines and so forth but
when they will occur is much more difficult. It is simply because we lack an
understandingf these phenomena that is sufficient to give us the ability to figure out
why they happen, when they happen. Another example would be the Kardashians and
in Australia | am also told that | have to make reference to Shane Warne as a poorly
understood phammenon that is impossible to predict.

Why forecasting is hard

The first reason why forecasting is difficult is our models may simply not be good
enough to give us sufficient understanding of what is going to happen. There may be
things that we do not kmothat we understand if they occur will have an effect on our
predictions. With presidential elections it is very plausible to think, in fact it is true,
that what happens with economic growth over the next few months will have a
significant effect on theutcome. But we do not know what the figures for growth in
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real gross domestic product will be. The figures for the second quarter end in a little
over a month and we know this will have an effect but we do not know what it will
actually be. So there aratéire random shocks, things that could happen. They may
not happen but if they do they will have an effect. If theyalp theywill not have an
effect. But we daot know what those might be. The conditions on the ground can
change in unpredictable ways.

It is also the case that there may be thin
engineers use this kind of terminology all the time. There are certain things that you
understand will have an effect on your ability to construct a particular mece

equipment, or using technology, but in many other cases things arise that gou can
predict because you donét know what you dol

Back to November 2012

Let us take this back to November 2012. In trying to make forecasts about what is

likely to happen we can group the forecasting models into a number of different
categories. We can look at trial heats (public opinion polls). If the election were held

today whowould you vote for? For a variety of reasons wHietill talk about, these

tend to be extremely unreliable, particularly this far out, although they also have the
characteristic that as you get closer to the election they become much more accurate.

We can look at quantitative models, statistical models that relate economic
performance six months or a year in advance, to know how an incumbent might do.

We can also look at how popular an incumbent is at a particular point in time and

make predictions basech avhat has happened in the past to presidents at that level of
popul arl vy, those that mi g ht have been mor
methods. Being academics we like to attach scientific terms to these models, one of
which is the Delphi method, mich was very popular in th£960s, and basically it

means that you surveyed experts about what they think would happen. Before | came

to the University of Wisconsin | worked for the Rand Corporation, which is a
consulting firm in the US, and everybodyRtand t al ked about t he
model and | dichot have any idea what this meant. Finally | asked my boss what does

the BOGSART model m @saan &croriyra that standk fovalbhnch t h at
of guys sitting around a del#hatll peber whishnid we ha
will call marketbased models and | think these have a lot of advantages over some of
these other models but | want to walk through them and talk about their pluses and
minuses.
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Chart 1
Obama vs. Romney Trial Heat
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(Copyright © 2012 Gallup, Inc. Allights reserved. The content is used with permission; however,
Gallup retains all rights of republicatign.

So one of the reasons that trial heats are unreliable is they are hugely volatile and they

can change in ways that are extremely unpredictable. gtlasttl shows is the results

of the Gallup polling company tri al heat o
you vote for, Obama or Romney?d And you cal
had a huge lead. | guess it is not 100 points, it rafnges38 to 52 but Obama was up

by as much asix to eight percentage points which would be a fairly safe advantage

for any candidate. But you can see in the last week or so of April that it closed up
considerably. Why did it close up considerably? Welleh&ere more voters paying

attention. Romney locked up the Republican nomination. There are a lot of things that

can change, or did change, and the numbers have bounced around with both Romney

and Obama. Sometimes one has the lead; sometimes the othdrehkmd. A

difference of one or two percentage points is within the margin of error of any of

these polls so basically Obama went from a huge lead to basically a statistical tie in

the space of abotendays. That does not mean that these numbers angeot; what

it means is that they can change so quickly that knowing what the numbers show

today doesnot really tell you much about what is going to happen or what they might

show in a week or two weeks or five or six months.

You could also look at these numbers and say, well, the fact that Obama is an
incumbent and that only once in the last month or so did he get close to 50 per cent,

59



that is a bad sign for an incumbent. Because one of the rules of thumb that we use is if
anincumbent cannot break the 50 per cent threshold, that is a dangerous sign because
Obama has been in office for three and a half years, voters have been exposed to a lot
of what he has done, there is a record there, people are familiar with him. Presumably
there are not that many people who were undecided about Obama. With Romney it
makes more sense that his numbersndobreak above 50 per cent because most
people have not paid attention to politics yet and there is quite a bit of rational
ignorance whelit comes to thinking about politics and the general public. One sign
that most of the public is relatively inattentive to politics and political information is
that public opinion polls for the last 30 years have shown repeatedly that if you ask a
random ample of Americans which party has a majority in the House of
Representatives usually you will get between 50 and 55 per cent of people giving you
the right answer. There are only two possibilities. So even if people flipped a coin or
randomly responded yowould actually expect to get numbers in that range.

Chart 2

Presidential Vote Preferences in 2012 Suing States

Baszed on registerad voters

B Barack Obama

47 48 48 48 /‘\1 Mitt Romney
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Swing states include Colorado, Florida, Towa, Michizan, Nevada, New Hampshire, Wew Mexien,
Morth Carolina, Ohio, Pennsylvania, Virginia, and Wisconsin.
GALLUTP

(Copyright © 2012 Gallup, Inc. All rights reserved. The content is used with permission; however,
Gallup retains all rights of republicatign.

We can break this down a little b&hart2 is also from Gallup looking at presidential

vote preferences in swing stadeBlorida, Virginia, Ohio, Pennsylvania, Wisconsin

and so forth. These are states that are considered competitive as opposed to California
which is almost always reliably Democratamd Texas which is almost always
reliably Republican. There is not much doubt as to what is going to happen there. So
we can also look at how the candidates do in trial heats in the swing states and you see
basically the same thing, that Obama a monthvea® up by nine percentage points
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now again he is up by two. That is again very likely to be a statistical tie. But the
problem with these models is that they can change in ways that are unpredictable and
that knowing what is happening now simply doestetitus much of anything about

what is going to happen a month, two months or four months from now.

Chart 3

(Source: Robert S. Erikson and Christopher Wleziéme Timeline of Presidential Elections: How
Campaigns Do (an®o Not) Matter, University ofChicago Press, Chicago, 2012, p).95

Chart 3 is taken from an academic article that looks at the accuracy of the trial heat
percentages, the candidate who the public says they are going to vote for and the
correlation, the strength of the relationshigtween the percentages at any point in
time with the final percentages expressed. Here thgis<is the number of days
before the election going up to about a year and then going to just before the election.
You can see very clearly that these numbetdgtier as you get closer to the election

and it makes a lot of sense but it also means that six months out the relationship
actually works out to be less than random. Well, not quite because we are not making
a prediction of who wins, we are making agicgion about what the vote percentage

will be. But the numbers this far in advance are simply not very accurate in trying to
assess what is going to happen. So trial heats are interesting. It is a parlour game, but
we need to have better ways of doingthi
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