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I should say, at the outset of this function on the Senate side of Parliament House, that 

my subject todayðformer Tasmanian premier and Australian prime minister Joseph 

Lyonsðwas not all that enamoured with upper houses for much of his political 

career.  

 

As a Labor premier of Tasmania, he stood up to the Tasmanian Legislative Council in 

the 1920s over its financial powers. On a couple of occasions he even managed to by-

pass the Council entirely. (How many prime ministers would like to be able to do that 

these days?) 

 

As well, during Lyonsô first two years as a federal minister in the Scullin 

Government, he faced strong opposition from the Nationalist Party dominated Senate.  

 

But then Joseph Lyons moved to stand with the conservatives in 1931. Thereafter, 

upper houses became more to his liking. Of courseðthatôs a long time ago and upper 

houses today cannot be relied upon so easily to reflect the conservative side of 

politics. As we know well é 

 

I am here to discuss one of Australiaôs longest serving and most popular prime 

ministers. And, yet, it has taken some seventy years to get to a point of 

acknowledging this in the national record. As I discovered on researching his 

biography, Lyons has been shoved off to some remote region of forgetfulnessð

thought of as a prime minister who achieved little and was merely used by stronger 

forces to win elections.  

 

This legacy has stalked the memory of J. A. Lyonsðas he was wont to sign on 

documents. Yet, nothing could be further from the truth. And, from this, there are two 

lessons for the politically ambitious. First, donôt die in officeðor at least not before 

you have written your memoirs and placed them prominently before the historians. 

Secondly, make sure that you have a loyal and scholarly fan club in place ready to 

honour your name and achievements. John Curtin managed that.  

 

                                                   
*  This paper was presented as a lecture in the Senate Occasional Lecture Series at Parliament House, 

Canberra, on 24 February 2012. 

*
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Joseph Lyons served as Prime Minister of Australia from the beginning of 1932 until 

his sudden death in office on 7 April 1939, which happened to be Good Friday. 

Remarkably, he was the first of our Australian prime ministers to have a parent born 

in Australia. Just how imported Australian culture was, till midway into the 20th 

century, is something we tend to forget. 

 

In fact, as I did the book, it was startling to remember that when Joseph Lyons 

became prime minister, we had only been a federation for 30 years.  

 

This was one of the reasons NSW premier Jack Lang was so important in the financial 

dysfunction of 1930ï31, and so destructive. The economy of New South Wales, at 

that time, was a huge chunk of the national economy. Moreover, the states had much 

more financial power than they do today. 

 

Defeating Lang, as Lyons eventually did, was a significant achievement. This alone 

should make Lyons a standout. But, instead, it has been Jack Lang who has achieved 

folk legend as hero despite the damage he threatened all those years ago to Australiaôs 

international reputation.  

 

Joseph Lyons was a different kind of leader for his day, a time when paternalistic, 

macho men ruled. Lyons was a rather self-effacing and amiable fellow from a humble 

background. But he was also one who could walk at ease among the business leaders 

of his day.  

 

Lyonsô education, working his way up and out of family misfortune as a monitor 

teacher in northern Tasmania, had taught him humility; his experience, in the first 

decade of the 20th century, of taking on the Tasmanian Education Department for its 

treatment of its staff had forged his temerity.  

 

But, with the characteristic Australian working manôs spirit of seeking outcomes 

rather than posturing, Lyons made no effort to prove his leadership in a macho way. 

These days we would see this as someone secure in himself.  

 

And, like Bob Hawke, Lyons was a consensus manðone who could bring opposing 

groups together over negotiation. This was a trait not easily recognised in Lyonsô day 

as something that gave strength to leadership. It was Lyonsô strength to see Australia 

through one of its darkest decades and to keep the government united.  

 

Lyons would often defer praise to his colleagues. Douglas Irvine, who acted as Lyonsô 

chief of staff for some years, recalled in an interview how Lyons would often say it 
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was all his ómatesô who deserved the praise or óJohn Lathamô causing John Latham, 

Irvine added, to óswell with prideô.  

 

This self-effacing character has cost Lyons much in the history books. In Lyonsô 

generation, the ambitious and macho figures that surrounded him quickly translated 

this trait to ónice guy but not effectiveô. It suited his rivalsðon both sides of politics.  

 

In fact, Lyons was expert at directing matters, directing policies and directing 

government. His survival after three federal electionsðthe first Australian prime 

minister to do soðis the proof of this.  

 

But Lyons burnt his bridges with Labor in March 1931 by voting against the Member 

for Dalley Ted Theodoreôs bill to print money for relief works; and, after moving to 

the other side of politics and helping to form the United Australia Party (UAP), the 

emergence of the Liberal Party under Robert Menzies meant that within a few years 

of his death there was no organisation to claim Lyons. And although Robert Menzies 

had worked closely with Lyons in the UAP, he had also been a rival. 

 

The Lyons legacy simply died with the man. The Second World War, coming so soon 

after his death in 1939, and the failure of the first Menzies Government in just over 

two years, soon handed the prime ministership to Lyonsô old Labor rival John Curtin 

and later his old Labor mate Ben Chifley. This sucked up any memory of Lyons as a 

popular figure. And Lyons had faded somewhat in his last year, with illness and the 

expansion of Hitler in Europe.  

 

In his last year as prime minister, in spite of the UAPôs surprising win at the October 

1937 election, Lyonsô strength in economic leadership passed into the shadows. His 

governmentôs visionary national insurance scheme had to be shelved, opening painful 

party divisions just weeks before Lyonsô death.  

 

And when Enid Lyons wrote her own well-researched and widely read account of her 

husbandôs life and legacy, in So We Take Comfort, this was partly seen as a record too 

partisan to count.  

 

Today, however, it is possible to look back with a fresh understanding of the Lyons 

years. And that is what I have sought to do.  

 

The Lyons style of leadership is far more readily understood todayðmale prime 

ministers have even cried in public in our lifetimes. We now know and accept that a 

prime minister can be fallible and remain a strong leader. Lyons, in this sense, was 

ahead of his day.  
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Lyons was never threatened by a strong woman. He would drag his wife onto 

podiums where she performed well and, at times, even outshone her husband. He 

never worried; he used her attraction to pull in votes from women.  

 

Joseph Lyons assumed the prime ministership as a popular hero after winning in a 

landslide House of Representatives election (not since matched) in December 1931. 

Christmas was less than a week away. 

 

The story that brought Lyons to government as UAP leader is both dramatic and 

cautionary. And it is a tale we can appreciate more fully today, in times when most 

Australians better understand factors like government debt and credit squeeze and 

their effect on investment and employment. 

 

The Scullin Labor Government had been in office less than two years when it 

disintegrated. After a landslide win against the BruceïPage Government, days before 

the Wall Street stock market crash in October 1929, the financial pressures it faced 

quickly tested its inexperience. By March 1931, after the rabid Lang supporter Eddie 

Ward won the federal seat of East Sydney on 7 March, Lang Labor MPs no longer 

were welcome in the Labor caucus. Labor had officially split in two. 

 

Australia had mounting debts from the mid 1920sðin fact that guru of spend, John 

Maynard Keynes, was one of the loudest voices in London condemning Australiaôs 

spendthrift ways in the 1920s. And then prices for wheat and wool went into free fall 

leaving even more debt. Australia in fact entered the Depression before the rest of the 

worldðone reason the BruceïPage Government fell to Labor. 

 

When Lyons broke from Labor, on 13 March 1931, he took with him the votes of 

disaffected Laborites in their thousands. During late 1930 and early 1931, such was 

the dissatisfaction with the Scullin Government that tens of thousands of middle-class 

Australians signed up to membership of citizensô groups.  

 

This quasi-political people movementðorganised by conservative operatives and 

with names such as All For Australia Leagueðlatched onto Lyons as their hero. Their 

activities were favourably promoted in Keith Murdochôs media outletsðalong with 

Joe Lyons as a natural peopleôs leader. 

 

These groups eventually came together under the United Australia Party in May 1931. 

It was a unique political precedent. Lyons was elected leader of this conservative 

collective in the Nationalist party room. But Lyons himself was not thereðsince the 

UAP had not been formally declared and Lyons was not a member of the Nationalist 

Party. The formation of the United Australia Party, soon after, absorbed the 
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Nationalists but it was Lyonsô hope that this new political party would bridge 

conservative and moderate Labor differences.  

 

UK Labourôs Ramsay MacDonald, that year in Britain, would form a national 

government, coming himself with colleagues from Labour and linking up with the 

Conservatives. It was Joe Lyonsô imagined goal that he could do something similar 

Down Under. Instead, he became the leader of the conservative oppositionðthe 

United Australia Party.  

 

In late November 1931, after the Lang Labor MPs had helped defeat the Scullin 

Government on the floor of the House over a relatively minor matter, Scullin 

dissolved Parliament and went to the people in a House of Representatives only 

election. On 19 December, the UAP won a record result for the House of 

Representatives, a record that has not been matched in spite of the 1975 landslide.  

 

So Australia suddenly had a Catholic prime minister leading a predominantly 

Protestant party, and a somewhat Masonic oneða Catholic with a Labor past. This 

was quite an aberration in Australian politics. The Catholic vote for Labor took a 

nosedive at the 1931 federal electionðit was Lyons, not Menzies, who brought the 

Catholic vote for the first time over to the conservative side. 

 

It is quite timely to be speaking about Joseph Lyons and the way he was so quickly 

thrust onto the national stage as such a popular leader. Two years before his win in 

1931, most Australians would not have heard of him. To win such a victory in 

December 1931 meant a lot had happened between October 1929 and that election.  

 

It had. 

 

Laborôs Depression split 

 

Joseph Lyons had led the Tasmanian Labor Party from November 1916 until he 

entered federal politics at the 1929 election. During the post-World War I years and 

into the 1920s, Lyons had toyed with left-leaning politics and was always a pacifist. 

He had led Tasmanian anti-conscriptionists in the First World War plebiscites. But, 

with successive defeats for Labor at state elections from 1916, Lyons became more 

conservative with his desire to win over swinging voters.  

 

In late 1923, Labor fell into government in Tasmania when the Nationalist 

government of Sir Walter Lee lost a vote on the floor of the Assembly. Lyons, called 

to Government House, persuaded Administrator Sir Herbert Nicholls that he could 

command the numbers to form a Labor government. Tasmania was in worrying debt 
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at the time and Lyons had railed against the inability of the Lee Government to make 

savings.  

 

Lyons was by then an opponent of what economist Lyndhurst Giblin called 

unproductive government spendingðpublic works that did not produce income. Once 

in Canberra, Lyons found that both Labor prime minister Jim Scullin and federal 

Treasurer Ted Theodore agreed with him to a large extent. Scullin had railed against 

the BruceïPage Government for the large government debt of 1928ï29.  

 

During the latter half of 1930ðand while Scullin was overseas from AugustðLyons, 

as Acting Treasurer, kept to the script as advised by Scullin. Economies had to be 

found and budgets reduced. The Lang rant against the moneylenders and his advocacy 

of repudiating debt was as firmly opposed by Scullin as Lyons.  

 

In the tussles with the Langites in caucus after October 1930, Scullin supported Lyons 

(by cable) to hold the line; he also strongly supported the huge loan conversion of 

December 1930, when Lyons joined with Menzies, the Victorian Young Nationalists 

and many of the chief financial houses of the day such as J. B. Were and Son to raise 

£30 million over a matter of weeks.  

 

But, after winning the NSW election in October 1930, Jack Lang increased his 

influence over NSW Labor. Ted Theodore, who had been forced to stand down as 

Treasurer in July 1930 to answer allegations of financial impropriety when he was 

Premier of Queensland, had faded in influence.  

 

As the caucus divide in late 1930 worsened, and with Jack Langôs win in NSW, 

Theodore returned to Sydney where he held his seat. This push by Lang affected 

Theodore and, by early 1931, he had moved to a more inflationary policy positionð

somewhere between Langôs crude opposition to the evil moneylenders and the 

prudence that had been his original position, along with Scullin and Lyons, 

throughout 1930. 

 

The Labor government of Jim Scullin probably stands alongside the government of 

Gough Whitlam as the most disastrous waste of an opportunity to govern. Both had 

difficult financial times, but each seemed not to have grasped the need to act 

pragmatically rather than ideologically. 

 

On Scullinôs return to Australia in January 1931, he reinstated Theodore as federal 

Treasurerðeven though Red Ted had not yet been cleared by the Queensland inquiry. 

This disturbed Lyonsða person who acted always with the highest propriety, 

standing aside one of his ministers in Tasmania in 1927 over a financial scandal.  
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Unhappy with the state of play around Theodore, Lyons resigned from the Scullin 

ministry soon after his reinstatement to the ministry.  

 

However, the most divisive issue for Lyons was the fiduciary bill Theodore now 

planned to bring before the Parliament to print money for work relief. Lyons saw this 

as financial suicideðand Lyons knew that the Senate would vote it down. Lyons did 

not believeðand the Premiersô Plan in mid-1931 would support his judgementðthat 

Australia could afford to print money and face the risks of inflation or financial 

downgrade. 

 

Caucus had become dysfunctional as the Depression and unemployment crippled the 

economy. Journalist Warren Denning wrote that the din of caucus meetings after 

August 1930 could be heard in the corridor through padded doors.  

 

Cabinet, as well, had thumbed its nose at Scullinôs authority when, against his and 

Lyonsô advice, the majority voted to appoint Labor figures Edward McTiernan and H. 

V. Evatt to the High Court. This created a by-election in January 1931 for 

McTiernanôs seat of Parkes in western Sydney. Won easily by the Nationalists, it 

would be a heavy loss for Labor at a time when the party was close to splitting apart.  

 

The Lyons years 

 

It has been Lyonsô fate to attract the interest of historians only insofar as his break 

with Labor and success at the federal election of December 1931. History books have 

then skimmed over the Lyons years as ones of quiet lost opportunities and then the 

story goes on to the years of World War II and John Curtin. 

 

So, why was he forgotten? Well, he fell between the cracks. Labor would never again 

claim him. And with the formation of the Liberal Party in the mid-1940s, Liberal 

leader Robert Menzies became the figure revered by the conservatives.  

 

But by forgetting Lyons, we lose a significant chunk of Australian political history. A 

lot happened for Australia in the Lyons years at the Lodge. 

 

Lyons was a figure who could draw out the vote, could draw out ordinary people, and 

he was mourned hugely when he died. At the 1937 election, with John Curtin as the 

fresh new Labor leader, Lyons pulled the UAP back from staring at certain defeat to a 

win where the party hardly lost a seat.  

 

Moreover, over seven long years, Lyons mastered a cabinet made up of divided egos 

and would-be leaders, and negotiated unity through struggles with policy and the 

financial stress of depression. Lyonsô first budget managed to record a surplus. Over 
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his years, he pushed Australian trade partnerships into new regions, notably Japan and 

the US, in spite of the Ottawa Commonwealth Conferenceôs policy of imperial 

preference.  

 

Lyons, with the partnership of Stanley Bruce as High Commissioner in London, also 

made an impact in foreign relations. Two visits to the UK, in 1935 and 1937, 

established Australiaôs presence as a strong dominion partner. In 1935, Lyonsô visit to 

the USA saw the Lyons couple stay with the Roosevelts at the White House, and 

Lyons hold significant meetings with the senior figures of the Roosevelt 

administration. Lyons even made the cover of Time magazine as he arrived in New 

York. 

 

Lyonsðas one of the dominion leaders after the Statute of Westminsterðplayed a 

significant role in the abdication. Lyons was the strongest voice among the dominions 

in opposing any morganatic marriage between Edward VIII and Wallis Simpson.  

 

In the lead up to the 1938 Munich conference, it was Lyons who made a last-minute 

call to Neville Chamberlain suggesting Mussolini might be able to broker yet another 

meeting with Hitler over his intentions in the Sudetenland. Chamberlain followed up 

on that advice and the Munich Agreement was the outcome. We should recall that 

most political leaders were appeasers in 1938ðthe memory of World War I had them 

in a bind that another world conflict should be avoided at all costs.  

 

The Munich Agreement was welcomed with great celebration by votersðQueen 

Elizabeth wrote to Anne Chamberlain of her great pride in the prime minister who 

óthrough sheer courage & great wisdom é has been able to achieve so much for us & 

for the Worldô. Lyons was certainly with the majority on Munich at that stage.  

 

It was Lyons, it has been forgotten, who sent John Latham to head Australiaôs Eastern 

Mission in 1934, a major diplomatic trip through Indonesia, China and Japan. It was 

Australiaôs first real attempt to engage with its northern and Asian neighbours, both in 

the interests of security and, above all, trade. It was also Lyons who pushed for a 

Pacific Pact on non-aggression through the many meetings of the 1937 Imperial 

Conference in London. 

 

The years of the 1930s were also years of great strides in communicationsða 

revolution of sorts with the development of radio and air travel. Lyons was a master at 

the use of both. He became Australiaôs first flying prime minister and his voice was 

heard across the nation in regular slots on radio; and he was recognisable to voters 

from being filmed for Movietone newsreel screenings. 
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But Lyons was above all an excellent economic manager. What has been forgottenð

and never spoken ofðis that both Australia and the UK handled the Great Depression 

far better with conservative economic management than the USAôs New Deal of 

government spending.  

 

As Joe Lyons sat with Franklin D. Roosevelt at the White House in July 1935, he 

could report that Australia had reduced its unemployment figures to 16 per cent from 

a high of 29 per cent in 1931ï32. By 1937, Australian unemployment was down to 9 

per cent. In the USA, in 1935, unemployment was still over 21 per cent and in 1937 

remained at 17 per cent. The USA had double digit unemployment right up till it 

entered the Second World War.  

 

Growth in Australia and the UK during the 1930s also outstripped that in the USA. 

Real gross domestic product growth in the USA between 1929 and 1940 was just 1.6 

per cent, while in Australia over those years growth was 16.6 per cent and in the UK it 

was 24.6 per cent.  

 

That success story in Australia has been lost with the legacy of Prime Minister Joe 

Lyons. These were dark and difficult years and the strength of the Lyons governments 

was to preside over a period of political calm amid the troubled timesðboth 

financially and in foreign relations. From the dysfunctional years preceding itðand 

the domination of NSW in the national economyðLyons brought Australiaôs 

federated states to maturity in his time as prime minister. 

 

And, in answer to criticism of Lyons that he was weak and ineffectual, it is worth 

recalling the words of Thomas Playford, a long-serving South Australian premier, 

who once said, long after Lyons was dead, óMr Lyons always got his wayô.  

 

 

 
 

 

Comment ð The chilling thing is how many echoes there are with present 

circumstances and how often we forget that adage that those who fail to learn from 

history are condemned to repeat its mistakes.  

 

Anne Henderson ð That is all true. Lyons got on really well with Scullin. While in 

Britain in 1930, Scullin sent advice to Lyons and the Member for Maribyrnong James 

Fenton to hold the line against the Langites, through cables. When you read the 

history books you think that everyone knew Scullin was supporting his deputies while 

he was overseas but no one knew, not even some in the caucus. Then, the day after 
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Joe Lyons resigned in March 1931 (by voting against his Labor Treasurer, he was 

automatically out of the Labor Party) those cables were leaked by journalist Joe 

Alexander. He was banned from Parliament for about six months as a result. The 

Scullin Government was furious in Parliament about the leak because it showed that 

Scullin had betrayed Lyons. He had let people think that it was Lyons alone holding 

the line against Jack Lang without any support from his prime minister. When Ted 

Theodore wanted to introduce a more inflationary policy and print money for work 

relief and Scullin supported that Scullin backed the wrong horse. Once those cables 

came out it looked even worse. Scullin had not been loyal to his lieutenants.  

 

But Joe got on well with Scullin. As prime minister, Lyons would sit with Scullin 

over a drink in Old Parliament House. Lyons got on well with Chifley. One anecdote, 

which L. F. Crisp recalled in his biography of Chifley, is notable.  Lyons, as prime 

minister, turned up at the Bathurst show and Chifley was selling tickets to get into the 

car park. The men yarned at the gate. It was quite amusing really. Labor went feral at 

Lyons leaving the party, but Lyons had been a strong Labor man and I think it broke 

his heart to leave. 

 

Question ð You mentioned during your talk that the British financier, Sir Otto 

Niemeyer, came out to Australia and my recollection of that was that his advice was 

rather counter-Keynesian at a time when we wanted to lift things. I was wondering if 

you could elaborate a little bit on Lyonsô relationship with Niemeyer and how he 

handled his advice and how that fell out? 

 

Anne Henderson ð Maynard Keynes changed his position on debt. Everyone has 

forgotten this, as did economists. When Keynes was berating Australia in the late 

1920s for being spendthrift, he was berating Australia for doing exactly what he 

would have argued for ten years later. Roosevelt had a meeting with Keynes during 

the years of the New Deal and did not find him very inspiring. Amity Shlaes records 

the story in her book The Forgotten Man: A New History of the Great Depression. 

Myths multiply when you donôt listen to the minutia of history. Keynes changed. And 

yet it has become fashionable to go on with the notion that we can spend our way out 

of depression. Now spending and trying to give people relief is a good thing but it 

isnôt a good thing if at the end you are only giving relief and you not are getting 

anything back for it. Eventually you end up like Greece and Portugal. Credit and 

global financial support will keep them limping along for a while but that will 

probably, over a period, over a decade, give us all very low growth. Maybe we will 

settle for low growth and no one starving, I donôt know. But it certainly isnôt a magic 

formula.  
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Remember, in 1931 there was almost no credit and nations were living off loans. This 

is Greece now. By 1928ï29 in Australia, fixed government obligations represented 70 

per cent of all payments. We had to find a way to get through 1930. In 1930, there 

was a credit squeeze. Niemeyer came to Australia in August 1930 alongside debate 

over financial policy and while the Labor caucus was dysfunctional. If you read 

financier Staniforth Ricketsonôs diaries for that time, you will see that Treasurer Ted 

Theodore and the Australian Government knew Niemeyer was coming but it was 

made to look as if the head of the Commonwealth Bank Robert Gibson had no hand in 

it. In fact it was all set up. Niemeyer spoke only as an independent investigator but in 

fact it was working closely with the Australian government But Australia had little 

choice but to accept the visit because most of our loans were dependant on the 

London bankers Niemeyer was rather superior but also actingðhe believedðin 

Australiaôs interests. Of course, populists like Laborôs Member for Bourke Frank 

Anstey and Jack Lang assumed Niemeyer was Jewish and made anti-Semitic 

statements about him which were politically disturbing.  

 

Niemeyer was an insouciant Brit ócoming to the coloniesô chap. He was nice and 

affable and pleasant although in his diary he dismissed people with one liners whether 

they were political economists like Lyndhurst Giblin or political leaders like Jim 

Fenton and Joe Lyons. At one point Niemeyer described Fenton and Lyons as looking 

like rabbits with their eyes popping out in the light. That would not be surprising 

because they were doing Scullinôs work at these meetings. Niemeyer was working out 

a plan for how Australia could take on an austerity package, or prove that we would 

be reliable customers and then be deserving of more credit. In other words, he was 

doing what the Europeans and the International Monetary Fund are doing to Greece 

now. Saying you will keep your credit rating provided you agree to cut or freeze 

public servant salaries, MPs salaries and public service spending. There was a 

program of austerity being worked out so we would be able to continue to get credit. 

It was shortly after that we had the 1930 conversion campaign where government had 

to raise the money from ordinary Australians.  

 

Niemeyer dismissed people easily but, if you think about it, this was August and 

Scullin was about to leave Australia for his five month trip to Britain. Scullin had the 

flu, maybe pleurisy, and was in bed. A number of cabinet meetings were conducted in 

Scullinôs bedroom in Richmond in Melbourne. He was still in his bed on the high 

seas. He was a sick man taking off, with a sick economy, a dysfunctional caucus and 

an explosive cabinet and he had left Fenton and Lyons as his stand-ins. His Treasurer 

Theodore had been stood aside under investigation in Queensland. Fenton and Lyons 

were running back to Scullinôs home in Yarra Street, Richmond to get Scullinôs 

approval, then running back to Niemeyer and saying this is what the Prime Minister 

will agree to. Then they would be told what Niemeyer had agreed to and back they 
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would have to run to Scullin. It was a circus. No wonder their eyes looked like rabbits 

staring at a bright light. They hardly knew which way they could go. These snippets 

have been used to suggest Fenton and Lyons were weak. They were not weak, just 

trying to juggle it all.  

 

If you read the Niemeyer diaries they reveal Lyons trying to navigate this difficult 

play. At one point Lyons said to Niemeyer that it would be better if it did not appear 

that the Australian government was simply adopting Niemeyerôs proposals. Lyons 

knew that if that were to be the impression given, back in caucus the Langites and the 

fringe dwellers like John Curtin and others would refuse to go along with it. The party 

would split. So Lyons was trying to say to this insouciant dandy from London, óFor 

goodness sake, if you want to get what you want then leave me to handle the politics 

of it because you will not get anywhere if you alienate my colleaguesô. But of course 

Niemeyer wanted to be the star. You can understand some of the hesitancy in Lyons. 

Niemeyer saw this as weakness. In fact it was political common sense. But Niemeyer 

did not have to worry. He went off and visited the homes of the squattocracy. Then he 

went to New Zealand and played golf and wrote about it and left Australia a day after 

Lang won the NSW election, which was very symbolic.  

 

I am sure there are many politicians and ministers who have had similar experiences 

where someone who does not have to face the people is investigating or giving advice 

or saying what must be done, whether it is the head of the Reserve Bank of Australia 

or whatever. And the MPs are asking, óYeah, but what can be done?ô It is not easy.  

 

Question ð You reflected on Lyonsô relationship with Chifley. What was Lyonsô 

relationship like with the rest of his former Labor colleagues in Parliament for his 

prime ministership? 

 

Anne Henderson ð Lyons went back to Tasmania after he left the party in March 

1931 and it was really chilly for him in Hobart. Lyons left one ALP meeting early and 

his colleagues voted to discipline him. But of course he was gone by then anyway. 

The state Labor MP Charles Culley remained a friend and would visit Lyons at 

Christmas but he would never let anyone know. It was devastating to the Labor 

followers of Lyons because they had given lots of money to his cause. Many ordinary 

people, however, supported him and he did win his seat of Wilmot as a conservative 

having been a Labor man so he had a personal following. Enid Lyons wrote that the 

day after Lyons gave the speech which removed him from Labor, at Spencer Street 

railway station the wife of a very senior Labor figure had cut her dead on the 

platform. It was visceral. And so the fact that Lyons could later yarn away with 

Scullin at Parliament House over a whiskey is interesting. In one of Lyonsô letters to 

Enidðit would have been about 1936 or 1937ðhe wrote that Scullin had told him 
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Lyons would be stunned at how sectarian the Trades Hall Melbourne had become. 

There was a lot of sectarianism in the Labor Party and I guess Scullin found Lyons to 

be another Catholic who could understand him. 

 

People say Lyons never fitted in with the conservatives of the UAP but, in fact, he had 

lots of good relationships. He was very friendly with Menzies and the Member for 

Henty Henry Gullet. Lyons fell out politically with a lot of them at the end because 

many of them felt they could do it better. But no one could get the numbers to win the 

leadership and, as the rivalry ate away at the party leadership in 1938, war was 

coming and no one wanted to admit it even though Australia was rearming on a 

rapidly increased scale. In Andrew T. Rossô Armed and Ready: The Industrial 

Development and Defence of Australia, 1900ï1945 you can see the figures. 

Australiaôs defence spending increased vastly after 1935ï36, as the UK did once 

Chamberlain became PM. The National Insurance legislation of 1938 also split the 

partyða good scheme but it was the wrong time. And the Country Party was very 

opposed to it. 

 

Robert Menzies and Enid Lyons are interesting at this point. Enid Lyons came to 

believe that Menzies had acted disloyally in the very last months of Lyonsô life. In a 

speech Menzies gave, in October 1938 to the Constitutional Association in Sydney, 

Menzies was reported to have said that Australian political leadership was weakð

state and federal. What Australia needed was to take example from the strong leaders 

of Europe, by whom he meant Mussolini and Hitler. Kristallnacht (the night of broken 

glass) would happen a month later. It was an unwise speech but when you go through 

what had happened, it is a speech given under the stress of UAP dysfunctionðthere 

had been a premiersô meeting and Lyons had been ill. Earle Page of the Country Party 

had taken his place. Page was unpopular and the Country Party seen as meddling in 

United Australia Party affairs. Bertram Stevens, the UAP NSW Premier, had federal 

ambitions, hoping to take over from Lyons. There was a lot of jostling as to who was 

setting themselves up to be Lyonsô heir apparent. Menzies probably made the speech 

to bring the limelight back onto him as a strong voice in the party. Enid Lyons 

interpreted that speech as a shot across Joeôs bow. Menzies always said it wasnôt; it 

was just the way he felt. Then there was of course the strike in Newcastle in the New 

Year, where Robert Menzies earned the title óPig Iron Bobô, trying to end the strike 

and ship pig iron to Japan. Menzies handled that badly. Lyons wanted to retire; he was 

very sick but continued the rounds of party and ministry meetings.  

 

Most of the Lyonsô children were at boarding school but the little ones were in the 

Lodge. In 1938, Enid relocated to Devonport. So the Lyons couple were ready to go. 

But the National Union, the headquarters of the United Australia Party, were not 

enamoured by the idea that Menzies could win the election which was due at the end 
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of 1940. Menzies was unpopular; he was too erudite and austere. They did not have an 

alternative candidate. In the middle of all this, on 24 October 1938, John Curtin 

brought on a motion of no confidence in the House just as news came that a plane had 

crashed into Mount Dandenong and the Member for Wakefield Charles Hawker, a 

senior UAP figure, had been on the plane and died.  

 

Hawker had been seen as leadership materialðI am not so sure he was. In the midst 

of all this, Menzies resigned in March from the ministry saying he could not continue 

with the lapse of the National Insurance scheme. In her memoir Among the Carrion 

Crows Enid Lyons devoted a whole chapter to what she felt had happened over the 

incident of the Constitutional Club speech. There was a lot of ill feeling leading up to 

Lyonsô death, so soon after Menziesô resignationðjust a matter of weeks. And Lyons 

died just the weekend after the UAP heavies had told Enid and Joe that he must stay 

on in the leadership and Joe had said he would. It was felt by some of the Lyons 

family that the pressure Menzies had exerted on Joe Lyons in those last months had 

added to the possibility that Lyons would have a heart attack and die. Many others 

believed Menziesô resignation was but a symptom of a government in turmoil. 

 

Now of course you all probably know the story of what happened after Lyonsô death. 

Earle Page assumed the caretaker prime ministership and made a speech in the House 

of Representatives against Menzies. Page accused Menzies of being a coward in the 

First World War, for not enlisting. In fact, Menzies was the third brother and the 

family had said he was not to go. Pattie Menzies never spoke to Earle Page again. She 

actually got through a whole dinner one night where she had to sit next to Page. She 

didnôt utter one word to him. That was Pattie Menzies.  

 

There was a huge debate over Enid Lyonsô annuity following Lyonsô death. She had 

no superannuation. Joe died with just £344 in the bank. Enid had always had the 

house in her name and she thought that she could earn money herself but of course her 

nerves collapsed and she had to retire by the end of 1940. Enid had done some 

broadcasting that year. She had been asked to do a column for the Sydney Morning 

Herald but declined. Enid Lyons did eventually get an additional annuity of around 

£500 a year for the children but it diminished as they left school. There were still 

around eight Lyons children at school and one had not started when Joe Lyons died.  

 

Elsie Curtin was given a similar annuity on the death of John Curtin, but only after 

Enid Lyons (then a UAP MP) prevailed upon the UAP party room not to do to Elsie 

Curtin what the Labor Party had done to her. When the bill went through Parliament 

Enid Lyons said she had tears in her eyes. But by the 1960s those two women were 

receiving tiny pensions compared with widows of MPs who had superannuation. 

There is correspondence in the files petitioning Prime Minister John Gorton to do 
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something about Enid Lyonsô and Elsie Curtinôs annuities because they hardly had 

enough to live on; their payments having not changed since the 1940s.  
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Charles Dickens opens his classic, A Tale of Two Cities, by observing: ó[i]t was the 

best of times, it was the worst of times, it was the age of wisdom, it was the age of 

foolishnessô.1 Read in a modern context, one could be forgiven for assuming he was 

talking about minority government. Since 2004, a series of minority governments 

were elected in Westminster systems. Canada initiated the trend electing a minority 

parliament for the first time in 25 years. Australia and the United Kingdom quickly 

followed, electing their own minority parliaments in 2010.  

 

Minority governments are not particularly novel outside of the Westminster systems. 

Indeed, most legislative assemblies operate on some power-sharing agreement 

between coalition partners. Yet, when they occur in a Westminster systemðCanada 

or Australiaðthey are news. This is due, in part, to the novelty of the occurrence, 

since it happens so rarely.  

 

In the analysis that follows, I attempt to draw some lessons from the years 2004 to 

2011 when Canada elected three successive minority governments. I begin with a 

discussion of the election campaigns and major events of the 38th, 39th and 40th 

Canadian Parliaments. I then turn my attention to potential lessons that can be drawn 

from this seven-year span paying special attention to: political parties, managing 

parliament, and the importance of the marginal seats. I argue that there are lessons to 

be learned from other Westminster parliaments when dealing with minority 

government. 

  

Four elections in seven years 

 

Like Australia, the Canadian Government is based on the Westminster parliamentary 

system. Unlike Australia, the voting system is a single-member plurality system and 

there is no compulsory voting. Single members of parliament are elected from 308 

federal electorates and winners do not need to achieve a majority of votes, simply a 

plurality of votes. The electorates are distributed based on the principle of 

representation by population. There are four major parties that contest elections 

nationwide: the Liberal Party of Canada (centre), the New Democratic Party (left), the 

                                                   
*  This paper was presented as a lecture in the Senate Occasional Lecture Series at Parliament House, 

Canberra, on 16 March 2012. 
1
  Charles Dickens, A Tale of Two Cities, Bantam Publishing, New York, (1859) 1984, p. 1. 

*
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Conservative Party (right), and the Greens. There is an additional party, the Bloc 

Québécois, that only contests seats in the province of Quebec.2 

 

Since Confederation (1867), Canadians have elected 13 federal minority governments, 

with an average length of 18 months. Outlined in table 1, they can be divided into 

three distinct time periods: 1921ï30, 1957ï80, and 2004ï11. These periods of 

minority governments tend to last for seven-to-ten years, before returning to the status 

quo of majority government for long periods of time. Canadian minority governments 

are particularly illustrative of Dickensô observations. Some of the best public policyð

universal health careðoccurred during the minority parliament in 1965. Similarly, 

some of the most divisive debatesðthe flag debateðalso occurred during a minority 

government.3 

 

Table 1: Canadian minority parliaments  

PM/Party Dates Duration 

King/Lib 1921ï25 3 Y-11M 

King/Lib 1925ï26 8M 

Meighen/Con 1926 2.5M 

King/Lib 1926ï30 3Y-10M 

Diefenbaker/Con 1957ï58 10M 

Diefenbaker/Con 1962ï63 10M 

Pearson/Lib 1963ï65 1Y-7M 

Pearson/Lib 1965ï68 2Y-8M 

Trudeau/Lib 1972ï74 1Y-10M 

Clark/Con 1979ï80 9M 

Martin/Lib 2004ï06 1Y-7M 

Harper/Con 2006ï08 2Y-5M 

Harper/Con 2008ï11 2Y-7M 

(Source: Adopted from Peter H. Russell, Two Cheers for Minority Government, Emond Montgomery 

Publications, Toronto, 2008, pp. 8ï9) 

                                                   
2
  See generally: Patrick Malcolmson and Richard Myers, The Canadian Regime: An Introduction to 

Parliamentary Government in Canada, 4th edn, University of Toronto Press, Toronto, 2009, 

chapters 9 and 10. 
3
  See generally: Peter H. Russell, Two Cheers for Minority Government: The Evolution of Canadian 

Parliamentary Democracy, Emond Montgomery Publications, Toronto, 2008. 



Minority Report 

19 

 

For the purposes of this paper, I focus on the Martin Liberal Party minority 

government (2004ï06) and the back-to-back Harper Conservative Party minority 

governments (2006ï08, 2008ï11). This seven-year period fits the general pattern of 

minority government in Canada, lasting for seven years, and then returning to the 

majority status quo. 

 

2004 Canadian general election and the 38th Canadian Parliament 

 

The election of Paul Martinôs Liberals in June 2004 returned Canada to minority 

government status for the first time in 25 years. The Liberal Party, arguably the most 

successful political party in the Western world, was reduced from 172 seats to a mere 

135, well short of the 155 needed to form majority government. Even with the aid of 

their closest ally, the New Democratic Party, the Liberals would only have 153 seats, 

the same number as the newly reconstructed Conservative Party of Canada4 and the 

separatist party Bloc Québécois. The one independent member of parliament, Chuck 

Cadman, would hold the balance of power.5 Figure 1 outlines the electoral distribution 

at the beginning of the 38th Parliament with seats held by the Liberal Party in red, the 

Conservative Party in dark blue, Bloc Québécois in light blue and the New 

Democratic Party in orange.  

 

The Sponsorship Scandal hung over the Martin minority government. The program 

was originally designed to raise awareness of the Government of Canada in the 

province of Quebec in the aftermath of the 1995 Referendum.6 The program ran from 

1996 to 2004, when widespread corruption was discovered and the program was 

discontinued. Much of the Sponsorship money was directed to óLiberal Party-friendlyô 

advertising firms who contributed very few deliverables. It was also discovered that 

some of the money that was awarded was returned to the Liberal Party of Canada in 

the form of donations.7 A judicial inquiry was called into the Sponsorship Scandal, 

and it became a significant factor in the lead-up to the 2006 election.  

 

                                                   
4
  This was the first election for the newly reconstructed Conservative Party of Canada. From 1993 to 

2004, Canada featured two right-of-center parties: the Progressive Conservatives and the Reform 

Party of Canada/Canadian Alliance. The Progressive Conservative and Canadian Alliance merged 

in 2004 forming the Conservative Party of Canada under the leadership of Stephen Harper. See 

Thomas Flanagan, Harperôs Team: Behind the Scenes in the Conservative Rise to Power, McGill-

Queens University Press, Montreal and Kingston, 2007. 
5
  Christopher Dornan and Jon H. Pammett, The Canadian General Election of 2004, Dundurn Press, 

Toronto, 2004, p. 362. 
6
  See generally: Elisabeth Gidengil, Andre Blais, Joanna Everitt, Patrick Fournier and Neil Nevitte, 

óBack to the future? Making sense of the 2004 Canadian election outside Quebecô, Canadian 

Journal of Political Science, vol. 39, no. 1, 2006, pp. 1ï25. 
7
  Barry Cooper, óPolitical order and the ñculture of entitlementò: some theoretical reflections on the 

Gomery Commissionô in Jurgen Gebhardt (ed.), Political Cultures and the Culture of Politics: A 

Transatlantic Perspective, Publications of the Bavarian America Academy, Heidelberg, 2010, pp. 

45ï68. 
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Figure 1: The 38th Canadian general election 

 
(Source: Elections Canada, óMap of official results for the 38th general election (2004)ô, Elections 

Canada, www.elections.ca/res/cir/maps/map.asp?map=ERMap_38&lang=e). 

 

As the details of the Sponsorship Scandal became public, the Martin Government 

promised to call an election 30 days after the publication of the full report. The 

opposition Conservative Party and Bloc Québécois, unsatisfied with the 30-day 

promise, crafted a motion calling on the Martin Government to resign. On 10 May 

2005, a mere six months after the federal election, the motion was introduced and 

passed 153ï150. The Martin Government claimed that because the motion came on a 

procedural point, they would not treat it as a confidence measure.8 Simply put, the 

motion was ignored. 

 

The early survival of the Martin Government ultimately came to rest in the hands of 

three independents: David Kilgour, a former Progressive Conservative and Liberal, 

was pressing the government to intervene in the Darfur; Carolyn Parish, who was 

removed from the Liberal caucus because of unkind words about US President 

George W. Bush; and Chuck Cadman, a former Conservative who was undergoing 

                                                   
8
  Andrew Heard, óJust what is a vote of confidence? The curious case of May 10, 2005ô, Canadian 

Journal of Political Science, vol. 40, no. 2, 2007, pp. 395ï416. 
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chemotherapy for cancer. It was Cadmanôs vote, along with Parishôs that resulted in a 

152ï152 tie on the 2004 Budget.  

 

The Speaker of the House, Peter Milliken, was forced to cast the deciding vote. 

Precedent dictates that the Speaker cast his or her vote in such a way as to keep the 

matter open for further consideration. Milliken cast the deciding vote in favour of the 

bill and allowed the bill to continue to third reading. It was the first time in Canadian 

history that a Speaker has used his or her casting vote on a confidence motion.9 

 

After passing the budget in May, the Martin Government faced another confidence 

motion in November. After Justice Gomery released his findings on the Sponsorship 

Scandal Inquiry, the New Democratic Party introduced a motion to call an election in 

early January (2006) for an early February vote. It was like a confidence motion for 

the future. The motion was carried 167ï129. The opposition parties gave the Martin 

Government one week to accept the motion, or they would collectively introduce a 

non-confidence motion to defeat the government. The government ignored the 

motion. On 28 November 2005, the Conservative motion of non-confidence was 

introduced and passed easily 171ï133.10 

 

2006 Canadian general election and the 39th Canadian Parliament 

 

After the Christmas election of 2005 and into early 2006, the Canadian voters elected 

another minority government. This time, however, Canadians entrusted Stephen 

Harperôs Conservatives with the reins of power for the first time in 18 years. The 

breakdown of the newly constituted 39th Parliament, outlined in figure 2, had the 

Conservatives with 125, Liberals 102, Bloc 51, and New Democrats 29.11 

 

The political landscape over which the Harper Conservatives governed was enviable. 

Liberal leader, Paul Martin, stepped down on election night.12 The other opposition 

leaders were in not in any position to challenge the Harper Government. It would be 

incumbent on the Liberals and their new leader, eventually Stéphane Dion, to return to 

the House before another election was called.  

 

 

 

                                                   
9
  John Ward, óSpeakerôs tie-breaking vote to save minority government was a firstô, Canadian Press, 

19 May 2009. 
10

  Clifford Krauss, óLiberal Party loses vote of confidence in Canadaô, New York Times, 29 November 

2005, http://query.nytimes.com/gst/fullpage.html?res=9E04E0DB1431F93AA15752C1A9639C8B63. 
11

  Christopher Dornan and Jon H. Pammett, The Canadian General Election of 2006, Dundurn Press, 

Toronto, 2006, p. 327. 
12

  Russell, op. cit., p. 46. 
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Figure 2: The 39th Canadian general election 

 
(Source: Elections Canada, óMap of official results for the 39th general election (2006)ô, Elections 

Canada, www.elections.ca/res/cir/maps/map.asp?map=ERMap_39&lang=e). 

 

In 2007, Speaker Peter Milliken made a remarkable ruling when he rejected the 

governmentôs challenge that an opposition motion was passed in the House that 

required the government to implement the Kyoto Accord.13 The government claimed 

that the motion was unconstitutional as it committed the government to new spending. 

As in all Westminster parliamentary systems, only ministers may introduce new 

spending bills. Milliken ruled that the motion was in order as it did not specifically 

commit the government to any new spending. The bill passed despite the government 

voting against it.14 

 

When the Conservative Party came to power in 2006, they promised to run a more 

open and transparent government. Part of this initiative was to pass a fixed election 

date law: Bill C-16 An Act to Amend the Canada Election Act. It was suggested at the 

time that the passing of the law would take the power away from the executive branch 

to time an election call for their personal benefit. Parliamentary scholar Ned Franks 

observed that there was nothing in the new law that prohibited the Prime Minister 

                                                   
13

  Allan Woods, óHonour Kyoto, House tells PMô, Toronto Star, 15 February 2007, p. A1. 
14

  ibid. 
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from advising the Governor General that Parliament should be dissolved and an 

election should be called.15  

 

In the autumn of 2008, Prime Minister Harper called the opposition party leaders to 

one-on-one meetings at 24 Sussex Drive (the home of the Prime Minister). At the 

conclusion of the meetings, the Prime Minister announced that he felt he did not 

command the confidence of the House and was asking the Governor General to call 

an election in the autumn of 2008.16 In doing so the Prime Minister ignored his 

recently passed fixed elections bill, and did so without recalling Parliament from its 

summer break.  

 

Outlined in figure 3, Stephen Harperôs Conservatives were returned to power in the 

2008 election with a strengthened 143 seats, although still short of the 155 needed for 

a majority government. The Liberals, under new leader Stéphane Dion, were reduced 

to just 77, the Bloc 49, the New Democrats 37 and two independents.17 

 

The ógovern like you have majorityô mentality that dominated the first Harper 

minority government was in full bloom in late 2008. In an economic update, delivered 

by Finance Minister Jim Flaherty, the government announced they would scrap the 

public subsidies to political parties. In Canada, each party is given $1.95 for each vote 

they receive every year between elections. As it turns out, when you cut the primary 

source of income to your political opponents, they do not take the matter lightly.18 

 

The three opposition leaders devised a plan to defeat the government either on the 

economic update (which would be a confidence matter), or the following day during 

an óopposition dayô where a non-confidence motion would be introduced.19 Generally, 

when a government is defeated on a confidence measure, Canadian convention 

suggests there would be an election. Yet, the opposition parties would not ask the 

Governor General to call an election mere months or weeks after the last. Instead they 

would ask that she allow the opposition parties to try and form government with a 

formal coalition agreement. 

 

Formal coalitions are certainly not the norm in Canadian parliamentary tradition. 

Most minority governments attempt to govern like they have a majority of seats in the 

                                                   
15

  CBC News, óCourt challenge of 2008 election dismissedô, CBC News, 17 September 2009, 

www.cbc.ca/news/canada/story/2009/09/17/democracy-watch-case.html. 
16

  Michael Valpy, óThe ñCrisisò: a narrativeô in Peter H. Russell and Lorne Sossin (eds), 

Parliamentary Democracy in Crisis, University of Toronto Press, Toronto, 2009, p. 4.  
17

  Christopher Dornan and Jon H. Pammett, The Canadian General Election of 2008, Dundurn Press, 

Toronto, 2008, p. 314. 
18

  Valpy, op. cit., p. 9. 
19

  ibid, p. 11. 
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House and only reach out to their political opponents in a pro forma way in order to 

pass confidence matters like the budget. The agreement in principle was between the 

Liberals and the New Democrats, where Liberal Leader Stéphane Dion would serve as 

Prime Minister and Deputy Prime Minister and a high-ranking cabinet post (health or 

industry) would be held by New Democrats leader Jack Layton. The coalition would 

be supported on confidence measures by the Bloc in exchange for increased 

deliverables for Quebec and a veto on provincial matters.20 

 

Figure 3: The 40th Canadian general election 

 
(Source: Elections Canada, óMap of official results for the 40th general election (2008)ô, Elections 

Canada, www.elections.ca/res/cir/maps/map.asp?map=ERMap_40&lang=e). 

 

When the news of the coalition broke, the Harper Government did two things: first it 

pushed back the date of the budget motion one week; and second, they moved the 

opposition day back as well. The move to push back the date of the votes illuminates 

two trends further discussed below: first, it shows the increased centralisation of 

power in the hands of the Prime Ministerôs Office (PMO); and second, it allowed the 

Conservative Party to frame the debate over the legality of the proposed coalition.21  

                                                   
20

  Gary Levy, óA crisis not made in a dayô in Peter H. Russell and Lorne Sossin (eds), Parliamentary 

Democracy in Crisis, University of Toronto Press, Toronto, 2009, p. 25; Valpy, op. cit., p. 9. 
21

  Valpy, op. cit., p. 11. 
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The Prime Minister framed the debate not in political terms, but rather in 

constitutional terms. Indeed, he observed:  

 

The opposition has every right to defeat the government, but Stéphane 

Dion does not have the right to take power without an election. Canadaôs 

government should be decided by Canadians, not back room deals. It 

should be your [Canadiansô] choiceðnot theirs. They want to install a 

government led by a party that received its lowest vote share since 

Confederation. They want to install a prime ministerðPrime Minister 

Dionðwho was rejected by the voters just six weeks ago.22 

 

In the meantime, the Leader of the Opposition, Stéphane Dion, and his coalition 

partners wrote a public letter to the Governor General insisting that the Parliament has 

lost confidence in the government and invited her to call on the newly formed 

coalition at her earliest convenience to form the new Government of Canada.  

 

In response to the growing parliamentary ócrisisô the Prime Minister requested a 

meeting with the Governor General. It was indicated in the lead up to the meeting that 

the Prime Minister would ask the Governor General to prorogue Parliament until early 

2009. Tradition dictates that the Governor General follows the advice of her Chief 

Minister. Yet, in the lead-up to that meeting it was not immediately clear that she 

would grant the prorogation. On Thursday 4 December, the Prime Minister met with 

the Governor General and requested the six-week parliamentary session be prorogued. 

The meeting lasted more than two hours, and by convention what was discussed 

remains a secret. Observers suggest, however, that there was a sense of tension in the 

room. After the meeting Parliament was suspended until late January 2009, and the 

crisis was over.23 

 

In the aftermath of the 2008 ócrisisô the next two years of the Harper minority 

government were relatively uneventful. There was the usual pandering of the parties, 

but the focus was on returning Canadaôs economy during the global financial crisis. 

There was a minor point of contention when it was announced that the Prime Minister 

would ask the Governor General to prorogue Parliament for the 2010 Vancouver 

Olympics.24  

 

Parliament resumed on 3 March 2010. On 18 March 2010, the three opposition parties 

asked Speaker Peter Milliken to rule on a question of parliamentary privilege. In 

                                                   
22

  ibid., pp. 11ï12. 
23

  ibid. p. 16. 
24

  The Economist, óHarper goes prorogueô, The Economist, 7 January 2010, 

www.economist.com/node/15213212. 



 

26 

 

particular, the request was whether Parliament had the right to request uncensored 

documents on the transfer of Afghan detainees. On 27 April 2010, Milliken ruled that 

Parliament did have the right to uncensored documents. Milliken observed:  

 

The fact remains that the House and the government have, essentially, an 

unbroken record of some 140 years of collaboration and accommodation in 

cases of this kind. It seems to me that it would be a signal failure for us to 

see that record shattered in the third session of the 40th Parliament because 

we lacked the will or the wit to find a solution to this impasse.25  

 

Rather than call on the government to produce the documents immediately, he ruled 

that the House leaders come to a collective solution by 11 May 2010, in order to 

protect the identity and secrecy of those involved. 

  

The end of the 40th Parliament was as surprising as its beginning. The Speaker, Peter 

Milliken, once again delivered a landmark ruling on the question of contempt of 

parliament. Contempt of parliament, like contempt of court, occurs when an 

individual (or government) interferes with the Parliament carrying out its functions. 

Such interference may include: perjury before a parliamentary committee, refusing to 

testify or produce documents, or attempting to influence MPs though nefarious means. 

Contempt of parliament rulings are rare: only five cases against individuals in 144 

years of Canadian constitutional history. Charges of contempt against governments 

are non-existent. Harperôs Conservative government had not one, but two, rulings of 

contempt in the lead up to the 2011 federal election.26  

 

The first contempt ruling concerned Conservative cabinet minister Bev Oda, who was 

accused of misleading a parliamentary committee when giving responses to a denied 

funding application. It stemmed from a 2009 decision to cut funding to KAIROS, a 

church-backed aid group. Documents show that funding was approved, and it was 

alleged that Minister Oda directed her staff to insert the word ónotô to the 

órecommended for funding lineô. When asked about the handwritten insertion Minister 

Oda claimed that she couldnôt remember whether she had signed the memo prior to 

the insertion. Opposition MPs on the House of Commons Foreign Affairs Committee 

requested that the Speaker rule on Odaôs possible contempt of parliament. The 

Speaker ruled that óon its faceô the ministerôs statements had caused confusion, and 

she was ordered to answer the confusion at a special House of Commons committee 

hearing. A general election was called before she was able to testify.27 

                                                   
25

  Susan Delacourt, óParliament wins showdown with Stephen Harper governmentô, Toronto Star, 27 

April 2010, p. A1. 
26

  Andrew Banfield, óMPs should never let familiarity breed contemptô, Canberra Times, 31 March 

2011, p. 21. 
27

  ibid. 
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The second charge of contempt was truly precedent-setting. Milliken ruled that the 

Conservative government was in contempt of parliament for not being forthright 

about the costs of sweeping anti-crime legislation and the full costs of the F-35 fighter 

jet. The Speaker concluded, óthereôs no doubt the order to produce documents is not 

being fully complied with, and this is a serious matter that goes to the heart of the 

Houseôs undoubted role in holding the government to accountô.28 After the ruling, the 

House voted to send his report to the Procedure and House Affairs Committee for a 

contempt investigation. The committee reported back to Parliament and ruled that the 

government was in contempt of the House. 

  

Figure 4: 41st Canadian general election 

 
(Source: Elections Canada, óMap of official results for the 41st general election (2011)ô, Elections 

Canada, www.elections.ca/res/cir/maps/map.asp?map=ERMap_41&lang=e). 

 

On 25 March the longest running minority government was brought to a close with a 

motion that read: 

 

That the House agrees with the finding of the standing committee on 

procedure and House affairs that the government is in contempt of 

                                                   
28

  ibid. 
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Parliament, which is unprecedented in Canadian parliamentary history, and 

consequently, the House has lost confidence in the government.29 

 

The motion passed 156ï145 making the Harper Conservatives only the sixth 

government in Canadian history to be defeated on a motion of non-confidence. 

Canada was once again in the throes of a federal election: its fourth general election in 

seven years. This fourth election also brought an end to the hung parliaments in 

Canada, with Stephen Harperôs Conservative Party returned to office with a 

comfortable majority government (see figure 4).  

 

Lessons learned 

 

With the election of a majority government in 2011, it is time to take stock and 

attempt to draw some lessons from a remarkably contentious period in Canadian 

political history. I suggest there are three broad lessons that can be learned about 

minority governments: a political party lesson, a ómanaging parliamentô lesson and an 

electoral lesson. 

 

Political parties 

 

There are two lessons that emerge for political parties during the minority 

governments of 2004ï11. The first is one of setting the agenda. There is a rich 

literature about the importance of agenda setting in political science, but during a 

minority government it takes on new importance. Since the election of Paul Martin in 

2004, all parties were in a constant state of election readiness. Tom Flanagan, a 

Canadian political scientist, and former Conservative Party campaign manager, calls 

the 2004ï11 period the ópermanent campaignô. Canadian parties could no longer think 

about election once every four years; instead, they were forced to be always ready. 

This has a number of practical impacts on a party, including expenses such as keeping 

planes, busses and war rooms continuously available.30 This also includes framing the 

debate against your opponents during the inter-election period. 

 

The Conservative Party excelled at framing their political opponents before they had a 

chance to react. For example, when Stéphane Dion was elected Liberal leader, a series 

of attack ads rolled out framing him as an indecisive and weak leader. One memorable 

ad showed Dion during a leadership debate asking ódo you think itôs easy to set 

priorities?ô To which leadership contender Michael Ignatieff responded, óyou didnôt 

get it doneô. When Michael Ignatieff took the mantle of the Liberal leadership, it was 
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reported that the Conservative Party spent $60 000 on an advertising campaign that 

suggested óHeôs just visitingô.31 The Conservatives suggested that the only reason 

Michael Ignatieff returned from his Harvard University teaching role was to become 

Prime Minister. They framed the debate in a sense of entitlement, a framing which 

Ignatieff neither fully recovered, nor refuted. 

 

A logical extension of this is the hyper-partisan nature of parliament. The Canadian 

experience shows the strictly political side of policy: short-term thinking, and a ówhat 

have you done for me latelyô mentality. Indeed, the policy focus, rather than two to 

four years, is more likely to be two to four months, and a constant state of óhow this 

playsô as an election issue. Everything is seen through a lens of uncertain election 

timing. The ability to frame the debate and fight the election on your terms takes on 

an increased priority. 

 

A second lesson for political parties is one of intra-party cohesion. The minority 

government situations in Canada highlighted a trend not often seen in Canadian 

politics: floor crossing. In both the Martin (2004) and Harper (2006) governments, we 

saw prominent members of the opposition benches cross the floor to take up cabinet 

positions. In the Martin example, Belinda Stronach (a runner up in the Conservative 

leadership race), was encouraged to cross the floor before a budget vote with the 

allure of a cabinet position. When she crossed the floor, it enabled, in part, the Martin 

Government to survive the budget vote outlined above.32 

 

The other, perhaps more shocking cross, involved David Emerson, a Minister of 

Industry in the Paul Martin Government. During the 2006 election, Emerson was re-

elected in his Vancouver riding as a Liberal. When Stephen Harperôs Conservatives 

won the 2006 election, Emerson was persuaded to cross the floor and take a cabinet 

post in the new Conservative cabinet before the official swearing-in by the Governor 

General. When queried about crossing the floor Emerson responded: óIôm pursuing 

the very agenda I got involved to pursue when I was in the Liberal Partyô.33  

 

Thus for political parties the two lessons are clear. First, is the lesson of the 

ópermanent campaignô and agenda setting. The ability to set the debate on terms that a 

party is prepared to fight an election over becomes paramount during a minority 

government. Indeed, the ability to frame your opponent in terms of your choosing is 

one of the key lessons that emerge from Canada. A second, equally important lesson 
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is the one of intra-party cohesion. Since the margins of majority versus minority 

government are thin, parties need to watch for the rational self-interested party 

member. In the Canadian case, this is seen through enticements to cabinet positions in 

one case before Parliament had resumed. Beware the floor crosser. 

 

Managing parliament  

 

A second set of lessons emerges in the management of parliament. Again, two 

separate lessons emerge. The first is closely related to the intra-party cohesion lesson 

above. In this case, successful minority governments tend to permit less access to 

ministers and tend to promote less open government.  

 

In his book, Governing from the Centre (1999), Donald Savoie34 argues that the days 

of ócabinet governmentô are long gone in Canadian politics, replaced with the prime 

minister and a close cadre of advisers setting the course of the government. Savoie 

claims that this slippery slope toward ócourt governmentô started under Pierre Trudeau 

in the 1970s and has become increasingly prevalent in the decades since. Minority 

government has not added to the inclusiveness of government decision-making. In 

fact, the centralisation of power has intensified during the two Harper minority 

governments. 

 

Stephen Harper and the Conservative Party of Canada ran a very tight ship: message 

discipline was the mantra of the government. Conservative staffers were not permitted 

to talk to the media, and even MPs were not allowed to deviate from the talking 

points. Even ministers, with rare exception, were carefully scripted through the PMO, 

and were expected to stay on point.  

 

The second lesson that emerges is to have short manageable targets when dealing with 

public policy. If the Canadian experience teaches us anything it is that in the early 

days of a mandate, parliament tends to work well. However, when the party has 

executed their mandate, or at least the major pillars of it, minority government tends 

to fail. It is said the óartô of minority government in Canada is to be óengineering 

defeat on the most favorable termsô.35 The government, particularly in minority 

government, has to find a balancing act between holding the reins of power and trying 

to orchestrate their defeat to return to majority government. Indeed, there are a 

number of occasions where the government attempted to bait the opposition parties 
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into defeating them.36 When opposition parties are in disarray, as they were for much 

of the Harper minorities, it was the perfect time for the government to introduce 

legislation which would receive a difficult ride in the House. We see this in Canada, 

when on a number of budget bills and other confidence measures, the official 

opposition ensured bills would pass by having members come down with óbudget fluô.  

 

Elections 

 

Finally, a set of lessons emerges for the contesting of elections. The first lesson is the 

importance of the marginal seat. When the reformed Conservative Party of Canada set 

out to contest the first election in 2004, one of its first tasks was to expand beyond its 

Western Canadian base.37 Part of the reason the Liberal Party was so successful during 

the 1993ï2003 period was the electoral strength in the province of Ontario. Ontario is 

Canadaôs most populous province and hosts 103 MPs. The Conservative Party starts 

from a weak position in Ontario, but there is room for growth outside of the Greater 

Toronto Area, a traditional Liberal fortress.  

 

This increased focus on Ontario by the Conservative Party is compounded by two 

factors for the Liberal Party of Canada. First, is the relatively weak potential for 

growth anywhere in the rest of Canada. Traditionally weak in Western Canada, the 

potential for growth east of Quebec is small. The second problem facing the Liberal 

Party is the electoral system used in Canada. Recall that Canada uses a single-member 

plurality or ófirst past the postô system meaning that you do not need a majority of 

votes cast to secure a seat.  

 

Figure 5 illustrates the change in party vote from 2004 to 2011.38 The three parties that 

increase their vote share are the Conservative Party, the New Democrat Party, and the 

Greens. The Conservatives have the greatest increase of support at 8 per cent of the 

national vote, while the New Democrats increase only 2.5 per cent. The party most 

affected by the changing vote totals is the Liberal Party of Canada which sees a 

decline of 10.5 per cent of national vote share. 
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Figure 5: Party vote since 2004 

 
(Source: Adapted from Anthony M. Sayers, óObstacles to Coalition Formation in the Canadian House 

of Commonsô, presentation to Mt. Royal University, Calgary, Alberta, 2011). 

 

Figure 6 shows the resultant seat share from relatively small national vote share gains. 

Indeed, the Conservative Party of Canada gained 44 seats over a four-year period with 

only an 8 per cent increase in national vote. The New Democrats too see a dramatic 

increase in seats gaining 18 seats with only a 2.5 per cent vote share increase in the 

same four-year period. 

 

Figure 6: Number of seats won since 2004 

 
(Source: Adapted from Anthony M. Sayers, óObstacles to Coalition Formation in the Canadian House 

of Commonsô, presentation to Mt. Royal University, Calgary, Alberta, 2011). 
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So if we put the two previous figures together in Figure 7, and focus on the two major 

Canadian political parties, the Conservatives and the Liberals, the lesson of marginal 

seats becomes clear. An increased focus on areas of potential growth for the 

Conservatives, compounded by the rules of the electoral system result in major seat 

gains for the Conservatives and New Democrats at the expense of the Liberal Party of 

Canada. What this means in practice is that the Liberal Party is losing support to both 

the left and the right with no room for growth beyond traditional safe seats. Indeed, in 

the election of 2011, the Liberal Party was overtaken by the New Democratic Party 

and reduced to third party status. 

 

Figure 7: Percentage of votes and numbers of seats: Conservative and Liberal 

 
(Source: Adapted from Anthony M. Sayers, óObstacles to Coalition Formation in the Canadian House 

of Commonsô, presentation to Mt. Royal University, Calgary, Alberta, 2011). 

 

In sum, the lesson of the marginal seats is clear for parties wanting to return to 

majority government. By focusing resources on areas of potential growth, the 

Conservative Party of Canada and the New Democratic Party of Canada were able to 

increase their seat totals at the expense of the Liberal Party of Canada. Indeed, this 

attention to the marginal seat has set the stage for the gradual decline of the party that 

held power through much of the 20th century in Canada. 

 

Conclusion 

 

From the analysis above, the overarching lesson lies in the different way that 

parliaments are managed. The electoral cycles are shorter, the centralisation of power 

is magnified, and the focus on the winning coalition is placed at a premium. 

Parliamentarians are forced to engage with a system with which they are not familiar 

and often this results in hyper-partisanship and indeed, brinkmanship.  
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Yet, the Canadian lessons outlined above for parties, management, and elections, 

demonstrate the usefulness of Westminster comparisons. Indeed, it is easy to see in 

the Australian context similar compressed time frames, the reliance on polls, and the 

attention paid to the marginal seats. Moreover, if minority governments are the óway 

of the [Westminster] futureô as some suggest, then the experiences of the 

Commonwealth cousins cannot be ignored. Indeed, the Australian Senate serves as a 

useful example of how a parliamentary chamber can be managed when there is not a 

majority party.  

 

If comparative analysis is undertaken on the form and function of minority 

governments in Westminster parliaments, then perhaps the next time a minority 

government is elected we can revel in óthe spring of hopeô and avoid the ówinter of 

despairô. 

 

 

 
 

 

Question ð You presented a theme of the rise over the last ten years of the 

Conservatives and the decline of the Liberals. Has this phenomena been reflected in 

the elections of the provincial assemblies? 

 

Andrew Banfield ð No, it warms my heart no end to know that federalism actually 

works. When the Liberal Party is in charge, Conservative parties dominate provincial 

legislatures. With the Conservative Party coming to power, Liberal parties have begun 

to dominate provincial legislatures. Proof that not only federalism worksðand there 

is a check off between central and state or central and provincialðbut also that 

Canadians, I think, and again I am speaking on behalf of all Canadians, are smart 

enough to go óHmm, maybe we donôt want everybody in chargeô. We saw a similar 

phenomenon during the Howard reign when state Labor parties came to power. 

 

Question ð I was intrigued when Mr Emerson decided to cross the floor to become a 

cabinet minister. What was the public reaction to that? 

 

Andrew Banfield ð If I recall, the general public reaction was moral outrage. 

Whether that was genuine or faux I am not entirely sure and it lasted for a couple of 

weeks until we sent Mr Emerson overseas and he was out of sight and out of mind. I 

think parliamentary watchers and political scientists like me paid much more attention 

to the Emerson floor cross than the average Canadian. 
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Question ð I was very interested to hear your remarks about the role played by the 

Speaker especially during that decade after 2000. Could you describe his background 

and any other interesting facets of his character and behaviour? 

 

Andrew Banfield ð That is slightly loaded isnôt it? Peter Milliken was a Liberal 

Party Member for Kingston and the Islands. Kingston is a small city. Milliken is a 

long-term party member and I believe his father was MP for Kingston and the Islands 

as well and he is the only person who I have ever read about, heard about or met that 

grew up dreaming and wanting to be the Speaker. He is the most well-versed 

individual on parliamentary practice that I have certainly come across. He lived, 

breathed and embodied the role of Speaker down to the house in the Gatineau Hills 

and he actually lived in the little apartment given to the Speaker at Parliament. 

 

On parliamentary tradition and parliamentary procedure he was spot on with an 

encyclopedic memory. It was remarkable. In the Houseðand this is clearly my view 

not anyone elseôs viewðhe left a little bit to be desired in terms of Speaker. He let the 

rabble get a little too loud for my liking and occasionally I would have liked him to go 

óShooô but he never did that. So if I have one complaint about Peter Milliken it is his 

laid-back nature. 

 

Question ð How was Peter Milliken able to secure the Speakership across both 

governments? 

 

Andrew Banfield ð For the Liberal Government it was really easy. He was one of 

the few who actually ran for it. For the Conservative Government it was pure strategy: 

take him out of the voting benches and put him in the Speakerôs chair. Plus you need a 

steadying hand as we saw he played a very important role across all three of the 

minority parliaments. It is nice to have a steady hand on the tiller but do not downplay 

the strategy move to take him off the cross-bench. 

 

Question ð You talked a bit about the importance of being able to set clear and 

manageable targets that you can then go ahead as a government to achieve. Do you 

have any thoughts about how you actually go about setting that agenda and setting 

those targets in the context of a minority government where the government is dealing 

with a number of different agendas? 

 

Andrew Banfield ð I think it is really important to have a clear set of policy goals at 

the beginning whether those policy goals appear from the policy conference or from 

the election platform. It does not really matter but they have to be written down 

somewhere so you can fall behind them as a shield. I think the other part is that you 

have to be a little bit flexible on what your goals are. So if your goal is X and your 
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opponentôs goal is B then maybe the least offensive position is Q and you can bring in 

one of the minor parties. So there has to be some flexibility built into it but you need 

to speak with one voice, saying this is what we want to do and we might not be able to 

do it in this parliament but if we can get half way there then we are more than half 

way home when we get to be in charge. I think that is the advice I have. 

 

Question ð It is not compulsory voting in Canada. Can you indicate the change in 

party support in Canada with a change in the number of people or percentage of 

people who cast a vote? 

 

Andrew Banfield ð óNoô is the short answer. When voter turnout federally was 75 

per cent or 80 per cent the Liberal Party won. When voter turnout was 60 per cent the 

Liberal Party still won. I suspect if the voter turnout turns down to be 50 per cent the 

Liberal Party will win again. I think it is tenuous to draw a bright white line between 

voter turnout and party change. There is some interesting work being done at my 

Alma Mater at the University of Calgary that says even non-votersðand it turns out 

that non-voters are also non-survey-filler -outerersðare generally happy, at least in the 

Alberta context with the governing party. Voter turnout in Alberta is appalling with 

somewhere around 50 per cent but the governing party is closest to the median voter 

on all issues except government intervention, I think. óI donôt have a good answerô is 

the short answer. 

 

Question ð In the context of minority government, comparing Australia and Canada, 

would you comment on the role of the upper house in both countries? 

 

Andrew Banfield ð The upper house in Australia actually plays a role as opposed to 

the upper house in Canada. They are elected, they have democratic legitimacy in 

Australia and they provide a very good checking component. The upper house of 

Canada, much to my chagrin, is the last bastion of appointed party hacks. Even when 

Stephen Harper came to power in 2006, faced with a Liberal-dominated upper house, 

things might have been slowed down a little bit but certainly nothing was ever 

knocked back to them. So the Senate actually plays a role in managing minority 

parliament in Australia whereas in Canada the upper house is just the rubber stamp. 

 

Question ð We have seen at the last federal election in Canada that the Conservative 

Party has been able to win a majority but without Quebec seats. Do you think that we 

have entered a new era in Canadian politics so you can win a majority government 

without winning any province seats? 

 

Andrew Banfield ð Maybe. This is probably not the answer you wanted to hear. I do 

not know. One election is an anomaly, two elections are a trend, and three elections 
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are a proven fact. So I am going to fall behind my shield of ówe need more research 

and talk to me in 2020ô. I think the real answer is óperhapsô, particularly with the left 

splitting the vote between the Liberals and the NDP and with an increased power base 

movement towards the west. There is something like 35 additional seats being added 

in as a result of the next census and none of them for the first time will be in Quebec. 

Very few will be in Ontario. All kinds will go to Alberta and British Colombia. The 

real answer may be ómaybeô, but there will never be a day where you can form 

legitimate government without Quebec involved, one or two members at least.  

 

Question ð One of the features of minority government here has been the role of 

independents who because the government has needed their support to form 

government have been able to exercise significant influence on policies in which they 

have particularly interests. From your presentation I gather that there have not been 

independents in the Canadian Parliament. Can you comment on what difference that 

makes and why there have not been independents in the Canadian Parliament? 

 

Andrew Banfield ð In the 2004 election there were three independents, two former 

Conservatives and a former Liberal, all of which were booted out of caucus and had to 

sit as independents and they played an invaluable role in securing the budget for the 

Martin Government. I think part of the answer for the lack of independents in 

Canadian parliaments is the control of the party leader and people vote by party label. 

So it is óIôm a Liberal, my grandfather was a Liberal, his grandfatherôs grandfather 

was a Liberal and Iôm going to vote Liberal. I sort of know this guy but he is not 

going to do anything for meô. You have more power to your local MP inside a party 

than outside a party so I think that is certainly part of the story. I do not have more of 

an explanation than that but I think that is a good chunk of the explanation. 

 

Question ð With the change in the numbers across the country from the east to west, 

is there a fixed number of parliamentarians? Is there an increase in the numbers in the 

west as there is a decrease in the east?  

 

Andrew Banfield ð No, the seat distribution is based on the census, so there is a 

constitutional reason, particularly in Quebec you cannot fall below a certain number 

because of the founding fathers. So there is just increased addition to seats as opposed 

to subtraction of seats. 

 

Question ð What will the number be at the next election? 

 

Andrew Banfield ð 156, something like that. That is a big increase because there 

has been a big population growth. 
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Question ð Do you think the NDP will replace the Liberal Party? 

 

Andrew Banfield ð I do not know, which is probably a remarkably unsatisfying 

answer. It will depend on any number of things, not least of which who the NDP 

select as their new leader. The real question that I think the NDP has to face going 

forward is: was the surge in party support a vote for Jack Layton or was it a vote for 

the New Democratic Party because of the surge in Quebec and the progressive left 

that dominates Quebec? I think you can make an argument that it was a vote for 

probably both but at least it is a plausible argument to be made that it was a vote for 

the New Democratic Party. You cannot downplay the importance of Jack Layton in 

Quebec. The Liberal Party are still in disarray, they still cannot raise money. The NDP 

is much better at raising money than the Liberals at this time. They do not have a 

particularly effective leader either; they have an effective interim leader but they do 

not have a permanent leader. óMaybeô is the long short answer to your question. 
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The flyer advertising this talk said I was currently óworking on a book on the 

American influence in the making of the Australian Constitution,ô but that sounds a 

little bit like a lobby group trying to get the Australians to do what would be in the 

American interest. In fact, what I am really talking about is the framers of the 

Australian Constitution. When they got to the job of making a constitution, they 

looked around to see what was available to help them. They took a hard look at the 

American Constitution and it proved to be very influentialðbut influential in a lot of 

different ways. One was providing a sort of model for them to follow as they did, for 

example, in the case of Chapter III dealing with the judiciary. If you pick up Chapter 

III in the Australian Constitution and Article III of the American Constitution, you 

would see that there are places where you could put one set of words over the other 

and, except for words like the óUnited Statesô and the óCommonwealth,ô the language 

would be exactly the same. So there is a real positive modelling, in this case, on the 

American Constitution. 

 

At the other extreme there are a number of places where the look at the American 

Constitution told the Australian framers, ówe donôt want to do thatô. For example, 

when the Australian framers looked at what the Americans had done with family law 

and what it had caused, they said that is a óscandalousô result and we are going to stay 

as far away from that as we can. So there are warnings as well as good advice. 

 

Then there are these funny in-between cases and that is where we get to the strange 

case of privileges and immunities. Starting with óprivileges and immunitiesô itself, I 

need to insist that you just take on faith what I am going to say: óPrivileges and 

immunitiesô is a traditional phrase used long back into English history; it is, at the 

same time, very vague and yet pretty specific. It is vague in the sense that exactly 

which rights and freedoms are part of privileges and immunities is always something 

that has to be discussed and worked out. But, on the other hand, it is repeatedly clear 

that it is talking about fundamental rights. óPrivileges and immunitiesô means 

fundamental rights. Now, identifying those fundamental rights is not always easy, but 

that basic fundamental rights idea is something that I want you to accept as I go along. 
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Talking about fundamental rights leads to the Bill of Rights in the American 

Constitution, and it is important for me to start with the constitution which the 

Americans ratified in 1788. Notice that is several years after the end of the American 

Revolutionary War because right after they won independence, the Americans did not 

have our current constitution; they had a thing called the Articles of Confederation, 

which was pretty awful. The people we think of as the American patriots and 

constitutional framersðlike George Washington, Alexander Hamilton and James 

Madisonðsaid we have got to do something about this and what they did was make 

the American Constitution ratified in 1788. That constitution did not have any Bill of 

Rights. It was only later that it was added, in 1791. What happened is that in the 

constitutional ratification conventions in the 13 American states, the people made it 

pretty clear that they wanted a Bill of Rights. So, when James Madison went to the 

first Congress, he initiated what turned out to be the first eight amendments of the 

American Constitution which are commonly called the Bill of Rights. 

 

There are two things we have to notice about those rights: first, a Privileges and 

Immunities clause was not included; second, the Bill of Rights applied only to the 

national government. So, for example, freedom of speech, one of the rights that was 

included in those eight amendments, was only a guarantee against things that the 

national government might do to interfere with the freedom of speech. It did not 

restrict state or local government at all. 

 

But, then, Article IV, s 2 of that 1788 Constitution says, 

 

The Citizens of each State shall be entitled to all Privileges and Immunities 

of Citizens in the several States. 

 

Here we have a Privileges and Immunities clause, but notice it is a state Privileges 

and Immunities clause. What it is really saying is that, in the United States, if you are 

a citizen of one state and you travel into another state, you are entitled to these 

fundamental rights, or fundamental privileges and immunities, if the state provides 

them to its own citizens. So there is a state privileges and immunities concept that is 

based on non-state citizens being entitled to the fundamental rights that the state gives 

to its own citizens. 

 

The first 70 years under the American Constitution were often bogged down in 

arguments about slavery and race, and one of the big questions was whether black 

peopleðand not just slaves, but free black peopleðwere citizens entitled to these 

privileges and immunities. The Supreme Court gave an answer in the Dred Scott case, 

which was Dred Scott v. Sandford of 1857, probably the most infamous case in the 

history of American constitutional law. The Supreme Courtôs answer was No; black 
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people were always understood not to be fit to be citizens and indeed the Chief Justice 

said, in effect, it is unthinkable that black people would have these fundamental 

rights.  

 

Let me just read a partial quote from Chief Justice Roger B. Taneyôs Dred Scott 

opinion describing the fundamental rights of people, including black people, if they 

had citizenship rights to privileges and immunities. They would be able to move 

freely to another state, Taney said, and óto sojourn there as long as they pleased, to go 

where they pleased at every hour of the day or night without molestationô and they 

would have ófull liberty of speech in public and in private upon all subjects é to hold 

public meetings upon political affairs, and to keep and bear arms wherever they 

wentô.1 So, he said, these are the kinds of things that it is inconceivable that the 

framers of the American Constitution would have wanted black people to have. That 

is not a very happy message from the highest court in the United States, and it helped 

to bring about the American Civil War. 

 

The 14th Amendment came along in the United States after the Civil War and the first 

sentence of the 14th Amendment makes it clear that óall persons born é in the United 

States, é [of whatever race] are citizens of the United States and of the state wherein 

they reside.ô So that was good news. 

 

Then, in the 14th Amendment, we have a second Privileges and Immunities clause. 

This is a Privileges and Immunities clause that seems to make up for the gap that was 

created by the original Bill of Rights. Remember I said the Bill of Rights was only 

applicable to the national government? But the 14th Amendment says óNo State shall 

make or enforce any law which shall abridge the privileges or immunities of citizens 

of the United States.ô That certainly sounds as though whatever is included in 

óprivileges and immunitiesô is protected from interference by state governments. Now 

I will give you another one of those statements where I am telling you to accept 

something on faith: The consensus of American scholars today is that the Privileges 

and Immunities clause in the 14th Amendment was clearly intended to include the Bill 

of Rights of the first eight amendments. 

 

That happy news lasted only as long as it took to get to the case called the Slaughter- 

House Cases (1873), a case with an all-too suggestive name. The Slaughter-House 

Cases held that the 14th Amendment Privileges and Immunities clause did not make 

state governments abide by the fundamental rights in the Bill of Rights. All it did was 

make applicable to the states certain rights which were already in the Constitution. 

The dissenting opinion in the Slaughter-House Cases said that is crazy; if that is all it 

does, then the 14th Amendment Privileges and Immunities clause has done nothing. It 

                                                   
1  Dred Scott v. Sandford, 60 U.S. 393 at 417. 
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is a dead letter; it adds nothing to the Constitution. That has been the understanding in 

the United States ever since. The Slaughter-House Cases, in effect, read the 14th 

Amendment Privileges and Immunities clause out of the Constitution. 

 

I want to emphasise the significance of that conclusion about the Slaughter-House 

Cases. It may be a little bit technical-sounding, perhaps, to say these fundamental 

rights only apply to the national government. But what it meant then, and for a long 

time after, is that the fundamental rights of black citizens were left to the protection of 

the states; and the states, particularly in the south in the United States, were not 

protecting them. So, for a very long period there was discrimination, lynching, 

murders that were un-remedied, a very unhappy result. It would be a little bit strong to 

say that the Slaughter-House Cases decision did this damage all by itself; but it 

certainly played a very significant role. 

 

So, ending on that unhappy note, I am going to turn to Australia, starting with Andrew 

Inglis Clark, who brought a full constitution to the 1891 Australasian Federal 

Convention. Accompanying that draft of a constitution ready to go for Australia, he 

wrote a memorandum that said his draft was expressly based on the Constitution of 

the United States of America. What does that have to do with the Privileges and 

Immunities clause? Well, it turns out, nothing at first because Clark did not include 

the two American Privileges and Immunities clauses. In fact, he did not include even 

one Privileges and Immunities clause. And that is the way things stayed for a while. 

 

The drafting committee, of which Sir Samuel Griffith was the chair, met before Easter 

in 1891 and began editing Clarkôs draft. Then, over the Easter weekend, Griffith took 

the drafting committee on a working voyage on a steamship called the Lucinda, which 

Griffith (as Premier of Queensland at that time) brought to the convention in Sydney. 

The most significant drafting of the 1891 convention took place on the Lucinda on 

Easter Saturday, 1891, almost exactly 121 years ago today. This occurred on what 

Professor John La Nauze called the beautiful Hawkesbury River, which I think is the 

same river that Kate Grenville calls óthe secret riverô in her novel by that name. When 

they sailed out of the Hawkesbury River on Easter Sunday, to return to Sydney, there 

was still no Privileges and Immunities clause in the draft of the Australian 

Constitution that then existed. 

 

Now the next thing that happened is slightly controversial but I have to go back a step. 

Andrew Inglis Clark was a member of the 1891 drafting committee but he did not 

make the cruise to the Hawkesbury River. He was sick in bed with the flu. So, as the 

story goes, when the Lucinda came back into the harbour in Sydney, they picked up 

Clark and at that point he added a Privileges and Immunities clause. It is a great story.  
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QGSY Lucinda at Farm Cove, 2004, by Don Braben (1937ï). Courtesy of Don Braben, FASMA. 

 

Here is a painting that was done of the event a few years ago. At the time the picture 

was painted no one knew where this happened, so they did some consultation with 

people who might have had some idea and they finally concluded that the most likely 

place was where the Sydney Opera House is now. So the painting is supposed to be of 

that location. I think the picture is intended to show Inglis Clark being rowed out to 

the Lucinda. 

 

One final problem is that Clark himself, in anything I have ever read, never claimed 

that he was the author of the 1891 Privileges and Immunities clause. I think everyone 

who writes about this assumes that he was, and it is hard not to assume that he was the 

one because it is hard to imagine who else it would have been. But, in any event, at 

that point there was a Privileges and Immunities clause in the draft of the Australian 

Constitution. Remember, now, we have Clark who was very aware of the American 

Constitution and we have these two Privileges and Immunities clauses in the 

American Constitution. Which one did Clark put in the 1891 draft on the Lucinda? 

Well, most people say it is a mixture of the two and indeed when you look at it 

carefully it is a little bit unclear which of the two it was. But if the Australian 

Constitution that was drafted at that time had been approved, that clause would have 

been in there; but, as you probably know, in 1891 the proposed constitution was not 

adopted and the Australian Constitution was put on the back burner for a while. 
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In 1897 and 1898 the constitution came back into the picture and was finally approved 

in 1898 by the framers and became a British statute in 1900. But an interesting thing 

happened along the way to approval. In 1891 no one had raised any questions about, 

let us call it, óClarkôs clauseô; but in 1897 Clark raised a question about Clarkôs 

clause. That is, he was not a member of the Australasian Federal Convention in  

1897ï98 but he was very active and in touch with the convention and he had a new 

proposal, another Privileges and Immunities proposal, and he basically said that the 

1891 proposal is not very good. He did not say it was ómy proposalô; he just said that 

it was not very good. Then there was a big debate in the Australian constitutional 

convention. In that debate, the clause that Clark then preferredðthat is the one he 

wrote in 1897ðwas voted down; and then finally the one that he arguably had written 

in 1891 but repudiated in 1897 was voted down. So at that point there was no 

Privileges and Immunities clause in the Australian Constitution. 

 

A short time later, Josiah Symon, the chair of the Judiciary Committee, introduced 

another Privileges and Immunities clause and this one, Symon said expressly, is 

exactly in words of Article IV of the American Constitution. That proposal was 

subjected to further extensive debate, and it was finally approved (and is section 117 

in the Australian Constitution); but only after they took out the óprivileges and 

immunitiesô words and simply said a state could not discriminate against a non-state 

resident. So is it a Privileges and Immunities clause, without óprivileges and 

immunitiesô language? Some of you are familiar with the great constitutional treatise 

by John Quick and Robert Garran, The Annotated Constitution of the Australian 

Commonwealth, published in 1900, before the Constitution even became official. 

Quick and Garran take an interesting view on this. They say, of course it is 

unthinkable that all discrimination against out-of-state residents would be prohibited; 

it is only those things involving óprivileges and immunitiesô to which non-residents 

are entitled to equal access. Quick and Garran specifically quoted an American 

Supreme Court Justice who, in the case from which they were quoting, was 

interpreting the óprivileges and immunitiesô language in Article IV of the American 

Constitution. 

 

One more thing from Quick and Garran. They also said there is this other Privileges 

and Immunities clause in the American Constitution and that is in the 14th 

Amendment. We donôt have one in our Constitution; but donôt worry because it does 

not make any difference. Quick and Garran said that ever since the Slaughter-House 

Cases the American 14th Amendment Privileges and Immunities clause does not 

mean anything. And so, Quick and Garran concluded, we are just as good as they are; 

we have nothing like the 14th Amendment in the Australian Constitution, but the 

Americans have nothing either even though they have some óprivileges and 

immunitiesô words in there. 
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I want to mention one last thing about Clark, as a way of capturing the difficulty, 

sometimes, in understanding what is happening when you have one group of people 

looking at someone elseôs constitution and then advocating something related for their 

own constitution. Remember, Clark was the advocate of óprivileges and immunitiesô 

provisions and they were voted down. He thought that was a terrible result because he 

thought what the Americans had done was so wonderful. But he then also wrote a 

treatise in 1901, and in his treatise he praised the Slaughter-House Cases. I have never 

been able to understand why he praised the case that, in the United States, undermined 

the clause he advocated. So there is a mystery at the end of the Clark connection to 

privileges and immunities in the United States. 

 

Unfortunately, there is no mystery about the fact that the racial factor was intertwined 

with privileges and immunities in Australia, just as it was in the United States. For 

example, John Quick (that is the same Quick who was the co-author of the treatise) 

when he was talking as a convention delegate explained the rejection of the Privileges 

and Immunities clauses: 

 

We have already eliminated interstate citizenship upon the ground that it 

might interfere with the right of each state to impose disabilities and 

disqualifications upon certain races.2 

 

In other words, we do not want anything in our Constitution that will prevent the 

states from discriminating on the basis of race.  

 

In a statement by Henry Bournes Higgins, which he made right before the convention 

approved the non-discrimination clause that became s 117 of the Australian 

Constitution, he explained discrimination that was and was not acceptable: óWe want 

a discrimination based on colourô.3 That is, it is OK to discriminate on the basis of 

race as long as you do not discriminate on the basis of state residence. 

 

William Trenwith, the only Labor representative at the convention, made it clear that 

the framers of the Australian Constitution not only shared but were influenced by their 

American predecessors in linking race and privileges and immunities: óThe 

Americans made a mistake by declaring that the negroes should be citizensô,4 so we 

do not want to go down that road. Trenwith was saying concisely what was said a lot 

in the course of 45 pages of the convention transcript: The Americans did not really 

provide racial equality, and they were misguided in trying to do so. 

                                                   
2  Australasian Federal Convention, 2 March 1898, www.aph.gov.au/About_Parliament/Senate/ 

Research_and_Education/Records_of_the_Australasian_Federal_Conventions_of_the_1890s,   

p. 1767. 
3   Australasian Federal Convention, 3 March 1898, p. 1801. 
4   Australasian Federal Convention, 3 March 1898, p. 1792. 

http://www.aph.gov.au/About_Parliament/Senate/


 

46 

 

But all of that was over 100 years ago; is it the end of racism in the United States and 

Australia? Well, we all know, not quite. We do not have at all the same racial climate 

now that we had at the end of the nineteenth century, but we have not quite got to the 

perfect racially neutral time. The Americans have partly improved their situation by 

finding another provision in the Constitution that did protect blacks against 

discrimination and did incorporate the Bill of Rights so that now it does apply to the 

states and local government as well as to the federal government. The Australians 

have reached a better world, if you will, not through a Bill of Rightsðnot through 

anything in the Australian Constitution that is binding on the government, state or 

nationalðbut through statutes, common law and international treaties. 

 

Finally, is a Bill of Rights worthwhile? I am not going to tell you who is right and 

who is wrong. I will simply say that the question whether there should be a Bill of 

Rights in Australia is one that continues to be debated and a national Bill of Rights is 

always rejected when it is proposed. There is even a view that óAustralian 

Exceptionalismô is the way to describe the fact that Australia is the only one of the 

English-speaking democracies (compared to Canada, New Zealand, the United 

Kingdom, South Africa, and the United States) which does not have anything like a 

national Bill of Rights. At least at this time that is the way things are. Perhaps it 

should be remembered that those nineteenth century decisions that provided the 

foundation for Australian Exceptionalism were heavily influenced by racial 

considerations. 

 

 

 
 

 

Question ð While you say that Australia, unlike Canada, New Zealand and the UK, 

does not have a Bill of Rights, we do have a High Court that has not been backward in 

finding all sorts of implied rights in our Constitution. Do those other jurisdictions 

have a body like our High Court that has been so active in that field? 

 

William Buss ð Yes, although the differences are, as you have pointed out, that in 

none of the other countries that I listed have they achieved what I will call 

óenlightenedô views about individual rights through some of the imaginative things 

that your court has done. It is even a little misleading to say that there are no Bill of 

Rights provisions in the Australia Constitution. There is a religious provision which is 

very much like the religion provisions in the American Constitution. There is of 

course section 117, which is this offshoot of Article IV, which is kind of an individual 

rights provision. But on the other hand, the Australian High Court has teased a great 

deal of Bill of Rights type protection, for example, out of Chapter III. That is, the 
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notion that there are certain things that I call the rule of law that require fairness in 

judicial proceedings. You can read the requirements of Chapter III, directing how the 

courts operate, as a source of certain kinds of individual rights. 

 

The court has also found a so-called implied right of political communication, which 

is sort of like the First Amendment but more limited. Canada and the United States 

havenôt had to do that because they have the stuff there in writing. I think that it is 

clear that in all countries if there is a court which has any kind of judicial review, that 

court is going to have difficult decisions to make that affect individual rights and of 

course it is always claiming it relies on interpreting the Constitution. It is not quite a 

dictionary exercise figuring out what words mean; it is trying to make sense out of a 

constitution as a whole. So even though I said óyesô to your question, that there are 

activist courts, it goes up and down. I think a lot of people would say in the United 

States right now the court is too activist in a non-individual rights direction. 

 

Question ð One of the interesting things that is happening in regard to our 

Constitution at the moment is the issue about the recognition of Aboriginal or 

Indigenous Australians in the preamble. What are your thoughts on that? 

 

William Buss ð Let me say two things. The first is that I do not know the narrow 

specifics of that conversation and discussion so I do not really have a view on that. I 

know the history of the treatment of Aborigines in Australia which I guess is 

comparable to the treatment of racial minorities in the United States. It seems to me 

that to the extent that it would be helpful to include a declaration that probably would 

not have legally binding effect in the sense of deciding cases, it would be a 

declaration of the purpose and attitude of the country, and I would be in favour of 

that. You might call it a symbolic act, but I think symbolic acts can be very important. 

 

Question ð In your view as a relative outsider, and we are all outsiders apart from 

our first Australians, how do we improve relations with our first Australians? 

 

William Buss ð I really think I should probably not try to answer that. Let me put it 

this way: if I were an Australian citizen I would want to do that and only have to 

figure out how to do it. Gestures and symbols are important but then there are very 

real practical problems as well in dealing with them, that is, figuring out ways not just 

to say we like you or wish things were better but to make them so. At the time of your 

convention you had two racial problems. One was with Aborigines and I think that the 

framers were probably not primarily worried about Aborigines because they thought 

they were dying out. But they also had a problem with Chinese and other racial 

minorities who were thought to be taking work from Australians, so you have got 

different kinds of problems there. 
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In the United States we have racial problems that are all related to slavery and 

attitudes about slavery and the inheritance of that. We also have a problem with 

American Indians who come closer to being in the position of Aboriginal people in 

Australia. That is, people who are here, people whose land, let us say, was taken 

overðthere was not a friendly negotiation by any means that resulted in all that 

happened. So we have all those problems in the United States and I think it is fair to 

say we have not solved the question of the best way to deal with native Americans or 

American Indians and all I can say is we have to keep trying. 

 

Comment ð I think it is one of those uncomfortable things about both of our 

histories. Certainly in the case of the Australian Constitution it was an overtly racist 

document. It did provide for discrimination and I think it is something that we find 

difficult to come to terms with now and to rationalise it and hence the need to keep 

trying. 

 

William Buss ð I wrote a quote down that I decided I did not have time to read 

because I was running out of time. I think we are rightly concerned about the 

treatment of racial minorities in the past and now and how we can do better. I think it 

is easy in both the United States and Australia to be moral judges of our framers and I 

think one has to be careful about that. I think that without approving or discounting 

some horrible things that people did, that they were different times and it does not 

mean that the Australian Constitution is a bad constitution because there were some 

bad motives in some parts of it. The quote that I was going to read is from Gordon 

Wood from his book The Idea of Americans: Reflections on the Birth of the United 

States. Gordon Wood is probably the leading American historian on the American 

Revolution and immediate post-revolution period. He says: óyet despite his repugnant 

views on race Thomas Jefferson still has something to say to us Americans todayô. So 

my feeling is that one somehow has to have room for both this serious criticism and 

also the big picture about other things that people did. 

 

Question ð Would you like to make some sort of comment on the development 

framing of the US Constitution in relation to the history of Great Britain? It always 

seems that people I meet in the States seem to assume that parliamentary tradition 

started in the United States after the United States was formed whereas many, if not 

all, of the traditions actually had some sort of antecedents in British tradition. 

 

William Buss ð Well I am not sure I have much of a useful comment because I 

totally agree with your statement and I guess I would add that the American framers, 

most of them, were quite aware of that and really thought that the United Kingdom 

had the best government in the world. They wanted to do it just a little bit better. It 

was not at all a case of disavowing. It would be a case, I think it is fair to say, of 
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exaggerated notions of wrongdoing to them by the British. A lot of Britons at the time 

wondered how we could think we were being so badly treated by the British yet have 

slaves. It is not just that we exaggerated our own harsh treatment and taxation without 

representation and so on, but we were engaged really right up to the time of the 

American Revolution in a very intellectual dispute with the government of England 

and the basic dispute was whether sovereignty has to be totally unitary or whether a 

divided sovereignty was possible. 

 

Many Americans who became revolutionaries in the end thought pretty much right up 

to 1775 and 1776 that this was a problem that we would be able to work out if only 

the British would concede that we had a certain level of independence. Now, I have 

never been clear about whether the British in their treatment of Australians profited 

from their experience with the Americans, where arguably they were too stubborn. 

We were stubborn of course too. I have read a lot of things that suggest, for example, 

in connection with the transportation [of convicts] policy that the British were pushing 

transportation on the Australians long after very many Australians were strongly 

opposed to that and it is understandable why they would be. And the British finally 

did back down. So I do not know whether they learned or whether just in the nature of 

things when you are a world power with a world empire it is inevitable that you are 

going to think of yourself first and your colonial outpost second. 

 

Question ð Which of the two constitutions, the American or Australian one, do you 

believe serves the country better? It could be perhaps too hard to compare. Secondly, 

is there anything that you feel particularly strongly about that you think ought to be 

changed in Australia? 

 

William Buss ð Well, first of all, let me just repeat, yes it is too difficult to answer 

that question. I do not think that Australia ought to have a Bill of Rights but I guess if 

I could transplant my views and then imagine that I am here, I probably would be on 

the side of the people who advocate a Bill of Rights. Do I think that is more important 

than everything else? No, but for example I know that there are some very active 

efforts right now being made to change the Constitution in connection with the 

treatment of Aboriginal people and that seems to me to be quite an important thing. 

As you probably know, the one amendment to the Australian Constitution that was 

overwhelmingly passed by the Australian people was the one that deleted the 

exception for the Aboriginal race in the treatment of people of another race. When the 

High Court got around to interpreting the amended clause, they concluded that the 

power to legislate for ópeople of any race for whom it is deemed necessary to make 

special lawsô does not necessarily mean óspecial lawsô in an affirmative way. Maybe it 

is a correct decision but it seems to me most unfortunate if that is the correct reading 

of the Constitution. 
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Question ð At the time of the revolution it was not just people from England and the 

United Kingdom who became the United States, you also had Scandinavians, French, 

Spanish and Prussians. What influence did the non-English settlers have on the 

formation of the Constitution? 

 

William Buss ð I am embarrassed to say that I have no idea. The one thing that we 

do know, and I am sure you know, is that militarily speaking we got an incredible 

amount of help from the French. We probably would not have been able to succeed in 

the war without it. That did not have too much to do with there being French people in 

the United States, the British and the Americans together having just defeated the 

French in the war over the control of Canada. I do not know the answer to your 

question about what role these other ethnic groups or national groups might have had. 

 

Question ð Could you comment on the general unwillingness of both the United 

States Supreme Court and the Australian High Court to draw on international human 

rights instruments in cases that involve human rights issues? You will be aware that in 

Australia we have had one former judge, Justice Michael Kirby, who regularly drew 

on international human rights instruments to throw light on provisions in our 

Constitution where he found ambiguity or uncertainty. The other members of the 

court have generally rejected that approach and in the United States most of the 

judges with the exception of one case involving treatment of a minor, have been 

almost derogatory about the concept of drawing on international human rights 

instruments. It seems ironic that two countries which have generally high human 

rights standards will not draw on those international instruments. 

 

William Buss ð First of all let me start with Australia and with Justice Kirby. I am 

aware of Justice Kirbyôs position on this and I certainly agree with your statement that 

he was on one side of the spectrum in terms of his willingness to read into legislation 

an interpretation that would be more favourable rather than less favourable to 

individual rights because of Australiaôs treaty obligations. Now turning to the United 

States, we are an embarrassment. I think there are two things here. One is what we do 

with international treaties and I do not think we are particularly sensitive and 

responsive in doing that, certainly in my opinion less so than the Australian court. But 

I think far worse is the American head-in-the-sand unwillingness to look at what other 

countries, including Australia, are doing on any particular issue. There is a very slow 

movement in the direction of being more responsive to that but so far it is one or two 

justices. In fact I saw Justice Sandra OôConnor give a lecture [at ANU in Canberra] 

after she had retired from the Court and talked very strongly about the 

wrongheadedness of the American Supreme Court. No one suggests that they should 

be bound by the law and the interpretation of Australia or any other country in the 

world, but look at the reasoning and the arguments and ask yourself whether you 
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cannot learn something from that. I think that the United States has a long way to go 

on that effort. 
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Thank you for taking the time to be here. I am delighted to be here, this is my third 

trip to Australia. My family and I spent six months here in 2006 and I returned in 

November 2007 to observe the parliamentary elections. I have been trying to convince 

my wife to move here. She is not having any of it because it is a little far away. But 

when my kids, who were in high school and primary school when they were here, 

now they are in college and high school, when they found out I was returning, my son 

who studies engineering at the University of Wisconsin indicated that he wants to do 

an exchange, spend a year studying here. My 15-year-old daughter says that she is 

adamant that she will marry an Australian. So if they follow through on that, we will 

have to move here. I have always enjoyed coming here, I learn something every time. 

I have spent a lot of time studying the Australian political system and on this trip I 

learned something very significant, that I have discovered a scientific cure for jet lag 

that occurs when you fly from the United States to Australia, which was debilitating 

on my first two trips. This is guaranteed to work. It is actually quite simple. All you 

have to do is fly business class on somebody elseôs dime. It works like a charm. 

 

What I will be talking about today is our presidential election but talking about it in a 

more general sense. Not just specifically about the presidential election but the more 

general problem of making forecasts of what is likely to happen when the general 

election is held in November 2012. I will pose the question, say some comments 

about the forecasting problem itself, talk specifically about the different models of 

forecasting presidential elections that have been developed through social science and 

other kinds of efforts and then talk about the implications of these models to come up 

with a forecast of what is going to happen in November. So the question can be put 

very simplyðwho will win the presidential election in November 2012? And like my 

discovery of the cure for jet lag, I have an absolute scientific answer to this question 

which isðnobody knows. The reason nobody knows is that it has not happened yet 

and that our ability to predict events that occur in the future is actually limited for 

reasons that make quite a bit of sense if you think about them.  

 

Despite the fact that it is not possible to make predictions with certainty about what is 

going to happen in November, it is possible to express boundaries about what is the 

most likely or the most unlikely. One conditional probability that we can make is 

                                                   
*  This paper was presented as a lecture in the Senate Occasional Lecture Series at Parliament House, 

Canberra, on 25 May 2012. 
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about the possibility that Sarah Palin will win approaches zero because she is not a 

candidate. That tells you a lot. Another conditional probability that we can express, 

that óif Sarah Palin is elected that something really bad has happenedô, approaches one 

because that would require a kind of significant disruption that would be enormously 

traumatic if anybody but Romney or Obama is elected. I guess I will not get into 

trouble for giving investment advice, which I am not qualified to do, but if it looks 

like someone other than Barack Obama or Mitt Romney is going to be elected 

President in November, my advice is to buy as much gold as possible. 

 

But this is what we really want to know: given the fact that we know that Barack 

Obama and Mitt Romney will be the Democratic and Republican candidates, who will 

win? And of the results of the deeper questionsðby how much will they win, what 

will the percentage of the popular vote likely be, what will the electoral college vote 

count be?ðwhat the implications would be for arguments about the legitimacy or 

mandate that the winning candidate will receive.  

 

What is a forecast? 

 

Given that the election has not happened yet, we are a little more than five months 

away, we have to make a forecast and I am going to get social sciencey here for a 

minute but these definitions will actually make some sense. A forecast or a prediction 

about something that happens in the future is really a conditional statement, meaning 

that based on what happens between now and then, much of which we do not know, 

we can make some predictions about likely or unlikely events in the future. But the 

key feature of a forecastðof an accurate forecast as opposed to a claim of psychic 

powers and really being able to divine the futureðis we can only make forecasts 

based on the information that we have at any point in time. We do not know what is 

going to happen in August. We do have information that we can observe today and 

the problem then becomes one of using this information to make the best and most 

accurate prediction which we can express with the most confidence of what will 

happen in the future. 

 

Let us parse this a little bit about what that means. óConditionalô means that these 

predictions are uncertain; they might happen and they might not. Certain events are 

more likely than others but any time that you see a forecast expressed in terms of 

certainty is by itself a good sign that something fishy is going on. Anybody who 

makes a claim about what they know will happen in the future this far in advance is 

really lucky because given enough people making predictions it is possible that 

someone is going to hit the bullseye. The information that we have is our knowledge 

about particular events or things that we can measure. How the economy is doing, 

what the public opinion is about the candidates, what presidential approval is. We can 
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use that information to relate it to previous outcomes and put the independent and the 

dependant variables together, which we use our models to do.  

 

For example, one of the models I will describe that is very commonly used in the 

United States is to make forecasts about presidential elections based on economic 

growth and presidential popularity six months before the election and we can observe 

what has happened in the past. Previous presidents, their popularity, economic 

growth: we have good reasons to think of why those two things ought to be related to 

how an incumbent president performs and as our models get better and more 

sophisticated our predictions will become more accurate. It is also an invariable 

feature of forecasts that the farther into the future we are attempting to make our 

forecasts the more uncertain they become because as a function of time there are more 

things that can happen between the point at which we make the forecast and the 

election. I will show you that if you try to make a prediction of what is going to 

happen in the presidential election two days before the election, those predictions 

actually are very accurate because there is not a lot that can happen. Things have been 

set. But that is not really interesting. What we would like to know is what is going to 

happen six months from now? 

 

Let me give you some examples. It turns out that we do forecasts all the time in our 

daily life even if we do not think about them as actual forecasts. Most of the time it is 

just an intuitive kind of prediction about what will happen and this can range from 

very simple forecasts to assessments that are far more complicated and uncertain.  

 

Investments 

One of the big things that virtually everybody wants to know is how investments are 

going to do. Whether you are buying real estate or stocks or bonds you want to make 

a prediction about what is going to happen to those investments a year, five years or 

ten years. This turns out to be very difficult to do because there is a strong random 

component. But to the extent that someone is able to make these kinds of forecasts 

accurately the payoffs can be enormous. If someone is able to construct a model that 

can predict with some accuracy how the stock market or real estate prices will do, the 

benefit is that you become fabulously wealthy if you are correct. The reason more 

people do not do this is because it is actually quite difficult. 

 

Traffic routes 

When you are getting ready to go to work in the morning you think what are the 

probabilities of an accident or heavy traffic or some type of traffic jam and you adjust 

your routes accordingly. How long is it going to take to get to work? This is 

something that we do every day.  
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Where to buy a house 

In the United States it actually turned out to be a very risky forecast. Millions of 

people bought houses in 2005 and 2006 when real estate prices had reached their 

peak, which we now know was a bubble, only to see the prices drop dramatically over 

the next three or four years. For a long time buying a house was viewed as virtually a 

risk-free investment that would always go up in value. That is no longer true.  

 

Whether to plan an outdoor wedding 

Is it going to rain? Now if you are trying to plan an outdoor wedding three days in 

advance you actually have very good information about what the weather is going to 

be. If you are planning a wedding a year in advanceðI do not know when the rainy 

season is here, but I guess if you were in Darwin it would be foolish to plan an 

outdoor wedding in Januaryðyou try to make forecasts and that can be very difficult 

to do.  

 

Which checkout line will be fastest? 

The forecast we do all the time is when we are at the grocery store, we try to predict 

which checkout line will move the fastest and the interesting feature about this 

forecast is that it is always wrong.  

 

Some things are hard to predict 

 

Random numbers 

We can also make statements about conditions or things that are inherently difficult to 

predict. For example, the next number produced by a true random process such as 

lottery numbers. In the United States they use a variety of physical processes to 

produce random numbers and in an ideal random process there is zero relationship 

between the number that is picked now and the number that will be picked next. I do 

not know if they do this in casinos in Australia but in the United States roulette is an 

example of something that is very close to a true random process, where you cannot 

predict what the next number will be based on the numbers that have come up 

recently. But in the United States you will always see a display that lists the previous 

10 or 15 numbers and so people instinctively think that if five black numbers or five 

red numbers have come up in a row that means that the next number is likely to be the 

opposite. It is very intuitive but of course it is wrong because these are independent 

events. There are lots of biases that creep in as we think about our own ability to 

predict.  

 

Chaotic systems 

In non-linear systems, infinitesimally small differences in the initial conditions can 

over time lead to gigantic differences in the outcomes. For example, long-range 

weather: our ability to predict weather a few days or a week into the future is actually 
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pretty good; our ability to predict weather six months, a year, or climate change 

models which attempt to forecast what is going to happen in 10 or 20 years turns out 

to be very difficult. Tornado paths, in which you are trying to figure out when a 

tornado will form, where it will touchdown and the path that it will take, turns out to 

be impossible. Well not impossible, because we know certain areas have weather 

patterns that are more likely to produce tornados than others, but knowing precisely 

where a tornado will touch down and the path it will take is much less possible.  

 

Low probability events 

These are events that occur so infrequently that it is simply not easy or not possible to 

predict with any kind of confidence when or where they might occur. For example, 

commercial airline crashes. I should be careful here because I am getting on three 

planes in the next two days but I convince myself that I am more likely get hit by a 

bus in the middle of Parliament House than to die in a plane crash. Very difficult to 

predict. When the Concord had its only fatal accidentðI think it was about ten years 

ago when it took off and a piece of metal that had dropped off a previous plane was 

kicked up and damaged the engineðit was the only fatal crash that Concord had 

every had in 20 years of service but it was considered such a vulnerability when it was 

discovered that it grounded the entire fleet permanently. Terrorist attacks are another 

example of things that occur with such low probability, particularly in the western 

world, that it is very difficult to predict when or where they will occur.  

 

Poorly understood phenomena 

There are also phenomena that we simply do not have sufficient understanding of to 

make any kind of confident predictions about what will happened next. Earthquakes 

for example. Scientists have been devoting enormous time over the last 30 to 40 years 

trying to come up with models that can tell us where the next earthquake will occur. 

Again, we can identify the places that are most likely along fault lines and so forth but 

when they will occur is much more difficult. It is simply because we lack an 

understanding of these phenomena that is sufficient to give us the ability to figure out 

why they happen, when they happen. Another example would be the Kardashians and 

in Australia I am also told that I have to make reference to Shane Warne as a poorly 

understood phenomenon that is impossible to predict. 

 

Why forecasting is hard 

 

The first reason why forecasting is difficult is our models may simply not be good 

enough to give us sufficient understanding of what is going to happen. There may be 

things that we do not know that we understand if they occur will have an effect on our 

predictions. With presidential elections it is very plausible to think, in fact it is true, 

that what happens with economic growth over the next few months will have a 

significant effect on the outcome. But we do not know what the figures for growth in 
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real gross domestic product will be. The figures for the second quarter end in a little 

over a month and we know this will have an effect but we do not know what it will 

actually be. So there are future random shocks, things that could happen. They may 

not happen but if they do they will have an effect. If they do not, they will not have an 

effect. But we do not know what those might be. The conditions on the ground can 

change in unpredictable ways.  

 

It is also the case that there may be things that we donôt know that we donôt know and 

engineers use this kind of terminology all the time. There are certain things that you 

understand will have an effect on your ability to construct a particular piece of 

equipment, or using technology, but in many other cases things arise that you cannot 

predict because you donôt know what you donôt know.  

 

Back to November 2012 

 

Let us take this back to November 2012. In trying to make forecasts about what is 

likely to happen we can group the forecasting models into a number of different 

categories. We can look at trial heats (public opinion polls). If the election were held 

today who would you vote for? For a variety of reasons which I will talk about, these 

tend to be extremely unreliable, particularly this far out, although they also have the 

characteristic that as you get closer to the election they become much more accurate. 

We can look at quantitative models, statistical models that relate economic 

performance six months or a year in advance, to know how an incumbent might do. 

We can also look at how popular an incumbent is at a particular point in time and 

make predictions based on what has happened in the past to presidents at that level of 

popularly, those that might have been more or less popular. We can use óexpertô 

methods. Being academics we like to attach scientific terms to these models, one of 

which is the Delphi method, which was very popular in the 1960s, and basically it 

means that you surveyed experts about what they think would happen. Before I came 

to the University of Wisconsin I worked for the Rand Corporation, which is a 

consulting firm in the US, and everybody at Rand talked about the óBOGSARTô 

model and I did not have any idea what this meant. Finally I asked my boss what does 

the BOGSART model mean? He said óOh, that is an acronym that stands for a bunch 

of guys sitting around a tableô. And we have the kind of model that I prefer which I 

will call market-based models and I think these have a lot of advantages over some of 

these other models but I want to walk through them and talk about their pluses and 

minuses.  
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Chart 1 

 
(Copyright © 2012 Gallup, Inc. All rights reserved. The content is used with permission; however, 

Gallup retains all rights of republication.) 

 

So one of the reasons that trial heats are unreliable is they are hugely volatile and they 

can change in ways that are extremely unpredictable. What chart 1 shows is the results 

of the Gallup polling company trial heat of óif the election were held today who would 

you vote for, Obama or Romney?ô And you can see that a month ago, in April, Obama 

had a huge lead. I guess it is not 100 points, it ranges from 38 to 52 but Obama was up 

by as much as six to eight percentage points which would be a fairly safe advantage 

for any candidate. But you can see in the last week or so of April that it closed up 

considerably. Why did it close up considerably? Well there were more voters paying 

attention. Romney locked up the Republican nomination. There are a lot of things that 

can change, or did change, and the numbers have bounced around with both Romney 

and Obama. Sometimes one has the lead; sometimes the other has the lead. A 

difference of one or two percentage points is within the margin of error of any of 

these polls so basically Obama went from a huge lead to basically a statistical tie in 

the space of about ten days. That does not mean that these numbers are incorrect, what 

it means is that they can change so quickly that knowing what the numbers show 

today does not really tell you much about what is going to happen or what they might 

show in a week or two weeks or five or six months.  

 

You could also look at these numbers and say, well, the fact that Obama is an 

incumbent and that only once in the last month or so did he get close to 50 per cent, 
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that is a bad sign for an incumbent. Because one of the rules of thumb that we use is if 

an incumbent cannot break the 50 per cent threshold, that is a dangerous sign because 

Obama has been in office for three and a half years, voters have been exposed to a lot 

of what he has done, there is a record there, people are familiar with him. Presumably 

there are not that many people who were undecided about Obama. With Romney it 

makes more sense that his numbers do not break above 50 per cent because most 

people have not paid attention to politics yet and there is quite a bit of rational 

ignorance when it comes to thinking about politics and the general public. One sign 

that most of the public is relatively inattentive to politics and political information is 

that public opinion polls for the last 30 years have shown repeatedly that if you ask a 

random sample of Americans which party has a majority in the House of 

Representatives usually you will get between 50 and 55 per cent of people giving you 

the right answer. There are only two possibilities. So even if people flipped a coin or 

randomly responded you would actually expect to get numbers in that range.  

 

Chart 2 

 
(Copyright © 2012 Gallup, Inc. All rights reserved. The content is used with permission; however, 

Gallup retains all rights of republication.) 

 

We can break this down a little bit. Chart 2 is also from Gallup looking at presidential 

vote preferences in swing statesðFlorida, Virginia, Ohio, Pennsylvania, Wisconsin 

and so forth. These are states that are considered competitive as opposed to California 

which is almost always reliably Democratic and Texas which is almost always 

reliably Republican. There is not much doubt as to what is going to happen there. So 

we can also look at how the candidates do in trial heats in the swing states and you see 

basically the same thing, that Obama a month ago was up by nine percentage points 
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now again he is up by two. That is again very likely to be a statistical tie. But the 

problem with these models is that they can change in ways that are unpredictable and 

that knowing what is happening now simply does not tell us much of anything about 

what is going to happen a month, two months or four months from now.  

 

Chart 3 

 
(Source: Robert S. Erikson and Christopher Wlezien, The Timeline of Presidential Elections: How 

Campaigns Do (and Do Not) Matter, University of Chicago Press, Chicago, 2012, p. 95). 

 

 

Chart 3 is taken from an academic article that looks at the accuracy of the trial heat 

percentages, the candidate who the public says they are going to vote for and the 

correlation, the strength of the relationship, between the percentages at any point in 

time with the final percentages expressed. Here the x-axis is the number of days 

before the election going up to about a year and then going to just before the election. 

You can see very clearly that these numbers get better as you get closer to the election 

and it makes a lot of sense but it also means that six months out the relationship 

actually works out to be less than random. Well, not quite because we are not making 

a prediction of who wins, we are making a prediction about what the vote percentage 

will be. But the numbers this far in advance are simply not very accurate in trying to 

assess what is going to happen. So trial heats are interesting. It is a parlour game, but 

we need to have better ways of doing this.  
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