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Tuesday, 3 February 1998 Senator Alan Ferguson, who has had a recent
death in his family, appointing the Hon. Tony
Abbott MP to act as his proxy until the end

of this week.
The CHAIRMAN (Rt Hon I. McC.

Sinclair) took the chair at 9.00 a.m. and read On @ procedural issue, we have had a
prayers. request from the media to take shots of a

. working group in session. | know this will
CHAIRMAN —In accordance with the gisrypt the proceedings of working groups
resolutions passed and amended yesterdayy recognise that it is not terribly practical
morning with respect to the revised rules o t, unless there is any objection, | propose
debate and order of proceedings, | table, arté‘ agree, subject to the invasion being brief,
will ensure they are circulated, amended ruleg, arrange with one working group at its
of debate and orders of proceedings fofommencement of proceedings this afternoon
today’s conduct of business. In addition, b pyrief photo session. The secretariat will

table a list of 827 submissions to this Conmaye arrangements with the convenor of one
vention received from members of the Ausyt the working groups for this purpose.

tralian public. In so doing, | explain that there

is to be a summary of each of those submis- The first item on today’s agenda is endorse-
sions provided to all delegates. The fulment of the membership of the resolutions
submissions are available in the secretarigfoup. There were 25 nominations to the
and will become part of the proceedings ofesolutions group, five of whom are women.

this Convention. | also extend to members ofVe had one list with only four women, and

the public who have sent those submissionge found that one group had not had nomina-
our thanks for their input into our deliber-tions received, so two additional names have
ations. been added to the resolutions group. In view
| also will table three proxies that have®! tEe resolution suggesting gender equality
been received. The first is from the Premie%rl the consfitution of the resolutions group,

he Deputy Chair and | accepted all the

\(/)vfis?wlilr%ort?’ aélr:/?seH?r?ét Jheeffhlgsenrr;%tl'jel;/{léﬁ, ominations of women and have chosen six
Robert Dean MLA, the Victorian Parlia- ! I order to provide a balance, with an
y dd number to allow resolution. | also pro-

mentary Secretary for Justice and the stage .
membeyr for Berv?//ick, to be proxy on his ose that Barry Jones be the non-voting

behalf. The second is from Sue Napier ap(;hairman of the group.

pointing the Hon. Michael Hodgman QC, MP The Resolutions Group will be delegates
to represent Mr Rundle, the Premier of Tastloyd Waddy, Malcolm Turnbull, Wendy

mania, instead of Mr Groome, who had beeMachin, Jeff Shaw, Pat O’Shane, Moira
the nominated proxy. The third is fromRayner, Daryl Williams, Julie Bishop, Stella
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Axarlis, Gareth Evans and the Most Reverengesolution, with each of the amendments, so
George Pell. that by 4 o’clock we will all be aware of what
The motion moved by the Hon. Nevillethe resolutions are and what the amendments

Wran and seconded by the Reverend Tifd'®: Then we will proceed seriatim to consider
each of the resolutions.

Costello is: _ . _ -
That the proposed arrangements for membership!t is more than likely—in fact, it is inevi-
of the Resolution Group be endorsed. table—that a number of the resolutions will

Motion (by Mr Wran) agreed to without either be in conflict or might well be comple-
dissent: mentary. However, we intend to take a vote
, on each resolution. You will recall that they
That the Convention endorse the proposegre ynder our rules of debate, provisional
membership of the resolutions group. resolutions. Those that receive more than 50
CHAIRMAN —We now move to receive per cent support will then go as provisional
reports from yesterday’s working groups. Weesolutions to the resolutions group. They will
have allowed, as you will recall, 15 minuteshe returned at a later stage of the Convention
for each report. Each working group can uswhen other resolutions have been considered,
that whole 15 minutes. If you wish for theand we will consider each of the resolutions
rapporteur or the chairman alone to speak fets final resolutions, hopefully producing one
that 15 minutes, you may do so. If, on theon each of the principal subjects. At this
other hand, three of you wish to use fivestage, it may well be that we have several
minutes or some other multiple within that 1&esolutions that go forward for reconsideration
minutes, that is at your discretion so to doas final resolutions. That way we have some
You have 15 minutes within which to debatechance at producing the recommendations that
the report. it has been suggested is our task.

Issue 1: If there is to be a new head of | invite each of the working group reporters
state, what should the powers of the new to report to us. Working Group No. 1 sug-
head of state be and how should they be gests, with respect to the head of state, the
defined? same range of powers with existing con-

CHAIRMAN —I envisage that in the coursesStraints on their use, no express provision to
of today’s proceedings we will have thebe made at the Convention as to the guide to

general debate on the subject of the workin§!€ Use Of the reserve powers. The first
groups—that is, if there is to be a new heagPeaker of Working Group 1 is Professor
of state, what should be the powers of th&reg Craven.
new head of state and how should they be Professor CRAVEN—Thank you, Mr
defined. The course of the general debate ddhairman. As has been said, our working
that subject will enable each of the delegatggroup began with the proposition that there
to comment on any aspect of any of thevould be no change in the range of powers.
resolutions, or all, if they wish. The actuall have to say at once that the working group
moving of the motions will be a formal had a satisfying, almost sickening, degree of
process at 3 o’clock. unanimity in its views. We reached a strong
At 3 o'clock, we are going to allow some CONSeNsus on our position and my instructions
dialogue. We will havegmu?[iple resolutions@re (o putit with the strength that the working
so that, unlike an ordinary meeting, we willP&ty felt it. While we were not absolutely
have a series of resolutions with each of thenanimous on absolutely every issue, there
amendments that have been proposed. | kndYf@S & strong consensus. If I get it wrong, |
it is a bit of a disfigurement of this beautiful @M confident it will be pointed out to me loud
old chamber, but we have two screens, and@"d long for the rest of the Convention.
is intended that the resolutions can be dis- | was instructed by my working group to
played on the screens. If there are amendtart from the central proposition not of theory
ments, they can be included on the screens.ifit relation to the powers of the head of state
expedites the deliberation. We will have eacbut of practicality, and brutal referendum
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practicality at that. It was felt that the issue The first point that | would like to make is
before this Convention is the issue of achiewhat the working group did consider the
ing, so far as possible, a consensual republiuestion of why it is that so many people are
can model. That, the working group stronglyin favour of codification. The view was put,
believes, is achievable without any degree @lthough it was not unanimously agreed to,
codification whatsoever. Codification is anparticularly by some of the lawyers present,
unnecessary add-on to any plausible model+that it represents the lawyer’s natural desire
subject to some exceptions that | will comeo believe that no rule can possibly work or
to—to which this Convention may agree. Foindeed exist unless it is written down in black
this reason, this working group is stronglyand white, preferably by a lawyer, and that
opposed on the grounds of practicality tahis comfortable expectation, while under-
codification of powers. We firmly believe thatstandable to those of my own profession, is
any such attempt to codify will be all butnot in accord with the reality of our constitu-
fatal to the chances of a republican proposaibnal system, which is not a rule book but an
at a referendum. We believe that to bringrganism, a subtle and evolving organism
forward a codification in a substantial sense—which does not require being—nor can it be—
a total codification or something approachingeduced to the status of a telephone directory.
a total codification—would come very close

to dooming any republican proposal. Corresponding with that point the working

group formed the view that one will never be
The reason for that is simple: the convenable to codify all the conventions of a system.
tions of responsible government surroundinghere will always be constitutional conven-
the powers of the head of state are comple}ons. A constitutional system without consti-
contentious and emotive. Any attempt tdutional conventions has never existed. Were
codify them would involve re-fighting battles We to write them all down now, ambiguities
so old that many of us here can scarcel(ould arise. How would they be fixed? Not
recall that they occurred. The best example i8Y difficult constitutional amendment but by
of course, the conventions and the poweﬂge.eVO|.Ut|0n of Other Cor.lven.tlons. So _CO.dIfI—
concerning the blocking of supply by thecation, it seems, is an illusion, and it is a
Senate. But there are many others that couftpuble illusion because not only is it the case
be pressed into service in a referendur}hf’:ﬂ Fhere W|” alwayS be ConventIOhS but also
campaign. The working group wished to makd 1S |n:lpOISS|b|e to r.e.dl.lce conventions of the
it absolutely clear that we understand th&onstitution to writing for at least three
history of referenda in this country and that€asons.
any attempt to put forward a strong codifica- The first is that, as we all well know, we
tion would excite inevitable opposition, cannot agree on most of them, and certainly
dissension, confusion and antipathy and woulgh the most important. If you have, as the old
gravely imperil any attempt to put forward gjoke goes, three constitutional lawyers talking
consensual republican model. about the Senate’s power to block supply, you

That is the practicality. The working groupWiII get four views. | had dinner with George

; : d interton the other night and between us we
did not see this as a view, or as arguable ?ﬁnvm i ; '
possible. The history of referenda in thig'2d about six views. There is no way we wil

ever agree on that. Nor will we agree on

country proves that in the event of confusion . . k )
; ; : o latively minor conventions, like a deputy
dissension, or serious opposition proposarp%me minister succeeding a prime minister

fail. So why put forward a matter that is . - .

bound to have that effect in relation to thé’\’hen a prime minister dies.

republic? As it happens, we did not devote A second problem is that these conventions
our time entirely to practicality. We alsoare complex. It has been suggested that that
looked at the question conceptually and wes a convention—there are those here, | am
were delighted to find that the conceptuasure, who would assert that that is a conven-
arguments against codification are as competion. The point that conventions are complex

ling as the practical ones. and hard to reduce to writing is not well
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appreciated. There has only been one reaf the Australian people about the Constitu-
attempt in recent times to comprehensiveltion, the bits that they understand best—and
codify a convention in the Australian Consti-l can assert this as a teacher of young people
tution. That is section 15 dealing with thein areas related to this—are the bits that are
minute question of casual vacancies in theot written in the Constitution. If you ask the
Senate. That section is two pages of denselyverage young Australian person about sec-
drafted gobbledegook. It looks terrible in theion 92, they will, with all appropriateness,
Constitution. | can remember showing it to dook at you blankly. If you ask them what is
Canadian academic and she laughed and saiidl,section 51, they will tell you that they do
‘How could you put that in your Constitu- not care. But if you ask them who the Prime
tion?” Of course, the real joke is that it doesMlinister is and how you get into that unpleas-
not even work, even though it is two pagesnt position, they will know the answer.
long. Are we seriously going to do that inWhere does that come from? Convention. So
relation to other conventions? it does not seem to us that transparency is the

. . . argument that it is sometimes put forward as.
The final point that we wish to get across

is this: there is a dreadful danger with con- The working party was very much opposed
ventions that you will get them wrong and 0 writing unenforceable conventions into the
best of a||1 you will not know that you have Constitution in some sort of hortatory State-
got them wrong until the unique situationment for a number of reasons. One was that
arises some years down the track and then tHeere seemed to us to be some sort of moral
codification does not work and is practicallycontradiction in formally putting rules into a
impossible to fix. Perhaps that leads into th&onstitution and then saying, ‘Ah, yes, but
next point that appealed to the working groughey are not really binding or enforceable.’
a concern over the loss of flexibility. It is true Secondly, for those of us who are addicted to
that conventions evolve, and evolve for théransparency, the Constitution is certainly less
better. For example, the convention that thBansparent if people read rules that are not in
Australian Prime Minister provides advice tofact going to be as judicially enforceable as
the Governor-General after losing an electioftther rules. Finally, there was a concern in the
on the identity of his or her successor is noorking party that, even if you stated those
part of the Westminster system of governtules to be non-judicable, one could not
ment. It evolved well and in the interests oguarantee that the courts would not at some
stable government in Australia. It should hav@oint become involved; that, even if there was
evolved and that was a good thing. If oné Statement that they were not to be enforced,
looks at the attempted codification of conventhere might be some indirect future attempt to
tions by the great lawyer, the late Herbergnforce them.

they were to apply now, had they been codigiew that conventions should not be enforced
fied as he wished, one realises how dangeroltgough the courts. To do so would involve
and futile an exercise it is. judges in high politics, to which they are

; . ited, and would attract an odium that
The working group addressed the issugnsurted, .
. : g hould not be imposed upon them. We were
often raised in favour of codifying conven-> ver
tions: transparency—we must rgveg a Constitgoncerned by such spectres as the possibility

: a prime minister seeking an injunction to
222 tuﬁgfﬂﬁgoﬁfsﬁa?uﬁiidaﬁgd .?.xir)(lsgreki%aﬁevent his or her dismissal by the head of

group would make two points in relation to tate.

that. One is that, as | have said, it is impos- In short, our view was that the chief protec-

sible to codify all conventions and so one willtion of the constitutional system in relation to

never have a completely transparent Constitthe powers of the head of state was not an
tion. That degree of transparency is an illuidlusory codification, beloved by lawyers as it

sion. But secondly, the working party foundmay be, but rather, through the operation of
that when one looks at the so-called ignoranae parliamentary and electoral and social
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system of accountability and checks andumber of those people, and | believe the
balances, a good deal more sophisticated af@bnvention has to think of this very carefully
compelling than some of its critics would giveand it has to think of those two issues. It must
credit to. think firstly: what is the practicality? Do we

There is, of course, an exception, as the/@° this if we do not need to, with the conse-
always is. Were there to be an elected head BH€NCes it inevitably must have? It also must
state—it would appear at this stage that igon&der those strong grounds of principle
unlikely—the working group was unanimous-22se€d on an understanding of our system
ly of the view that one would require full Which equally strongly militate against the
codification of powers to deal with the polari-codification of conventions.
ties of popular support that would emerge. CHAIRMAN —Just so the delegates will be
That is not to say that the members of thaware of the way in which we proceed,
working party support that position. | think Professor Craven is the rapporteur of Working
the position was that they accepted a grirGroup 1. Having presented his resolutions and
necessity to meet an even grimmer occasiorecommendations, they will be a matter, when
The working party also considered the queswe have come to that stage, of consideration
tion of what would be required if there wereby all speakers and will be addressed for or
an election by two-thirds of a joint sitting of against—or there will be foreshadowing
parliament. Again, the working party agreecamendments during that course—when we
that full codification would be required. Theylook at the principal speakers list with respect
did not believe that would be the case wert the item for today. For Working Group 2
a model to be adopted where the Priméhe rapporteur is delegate Julie Bishop. The
Minister or a body answerable to the Primeask of Working Group 2 was to consider the
Minister were to appoint the head of state. same range of powers with express provision

There is one aspect of codification that th& incorporate by reference the conventions
working party would support. The working90verning the use of reserve powers.
party sees no harm in codifying, if that be the Mr GIFFORD —May | ask one question.
word—perhaps constitutionalising—thel just want to be clear as to what is happen-
universally accepted principle that theng. Do we criticise any defects as we see
Governor-General acts on the advice of his chem separately in each of the resolutions or
her ministers, whether in the federal Execare we to just have the one after each has
utive Council or otherwise. That is uncontro-gone through this process? We cannot take
versial, | believe; it raises no particular issueeach one separately?
In relation to the scope of powers, the work- ~HyAIRMAN —_No, we are going to deal

ing party also would support the removal ofyith gl of them. We are opening up for the
the otiose powers of reservation and disallowsqngigeration of the Convention all the rec-
ance, but beyond this the working party,mmendations, all the reports and all the
would not be prepared to go. resolutions of the working groups. When we

In summary, | suppose the working partygo to that general stage of debate which is
has got to a twin position of practicality andidentified as the speakers list, which will
principle. Practically, an attempt for substaneover the item for today, you may talk on any
tial codification leads in only one direction:one of the reports or all of them. You do not
a defeated referendum for a republic. If ido it now; you wait until we have this general
leads in another direction, from a personatontribution. Later this afternoon, when we
note may | say it is in a sense the first test diave speakers selected from the floor, there
consensus in this Convention because Will be a formal moving of the resolutions,
believe that there will be a number of delegamendments will be taken and the voting will
ates, of whom | am one, for whom this willnot take place until 4 o’clock.

be the point of departure. Ms BISHOP—The majority of this Con-
Substantial codification would effectivelyvention felt it necessary yesterday to move
define out the question of a republic for eamendments to the order of proceedings to
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guard against gender imbalance. They needWe did not advocate a change to an exec-
have looked no further than our workingutive-style head of state, nor did we argue for
group to have their fears dispelled. In outhe head of state to be largely confined to a
group of eight, the six women quickly tookceremonial role for the purposes of this
control of the convening, wrestled control ofdebate. We continued to opt for the constitu-
the chair, the discussion, the agenda, the notéienal umpire role, ordinary and reserve

taking and the reporting. Our two malepowers intact. We are swayed by the notion
delegates were, it seems, singularly undethat the vesting of the reserve powers in the
whelmed by the gender imbalance. Thehead of state is one of the pillars of respon-
again, one could not have hoped for a morsible government and it has served us well.

ggnglsg eaﬁgdd2g'i%béecgﬁ§%%sr'§€0%r?gF,:htg ?;VeThat took us to the next layer of our onion.
e Governor-General currently derives

'ﬁehsggiséﬁeweifstﬁvgrglig ttgsbké g r\:\(leavi Ig?e ;gk owers and functions from the Constitution.

- little reading of the Constitution leads one
:gg' lc\),(\i, hg’;]ghr?c?vlvd;ﬂguﬁ)é)vtvrgs ggtzifn}%%q) assume extensive powers are conferred on
y 'Eﬁe Governor-General and that those powers

gﬂg Cg?:iiuulgr\,\gﬂ:iéme \a/\\;gufrgjﬁés elg rfa\gguguor re conferred on the Governor-General as the
P ption. Y ueen’s representative. In practice, these

deliberations that the option we favoured fo owers are circumscribed by convention. We

a head of state elected, for example, by a tw ook no issue with the fact that some powers

thirds majority of parliament—or indeed theare conferred on the Governor-General and

McGarvie model—was not the option we ome on the Governor-General in Council.

believed to be appropriate for a popularl . ;
elected head of state. The option we con- e treated it all on the same footing.

sidered is that the head of state would have The reserve powers—those that can be
the same range of powers as the Governoexercised without or contrary to the advice of
General but inserted into the Constitutiorthe Prime Minister—can be inferred from,
would be an express provision to incorporatamongst others, sections 5, 57 and 64 of the
by reference the conventions governing th€onstitution. We recognise that these are
use of the reserve powers. considered to be very limited; as discretionary
powers they are powers in reserve. They are
exercised only in extraordinary circumstances
| saw this option as our onion, and let md0 Prevent a constitutional crisis—sup-
peel back each layer to demonstrate Olprosedly—and they are powers which exist to
allow the head of state to ensure that the

thinking in reaching this conclusion. Firstly, . d di d ith
we determined that the head of state, government is conducted in accordance wit

apoointed by parliament and otherwise ndfr@Per constitutional principles and that at the
pggularly elgctrzzd, should be given the sam nd of the day the ultimate supremacy of the

powers currently vested in the Governor ectorate is upheld. The conventions that

General—as it has been most eloguently pﬁyrround the exercise of the reserve powers

elsewhere, a blueprint of the powers of th@{ﬁ\oﬂg\ﬁrlﬁgg'a:-eh?é’g:rrgegcgs r&'ﬁjin%f ISa(;Arlﬁe
E;esbeenéuogf;?ﬁe%f ttf:)etﬁgv;zg;%r (gfegte;f\é.sr_}%%%e clear gr;d settled; others are somewhat
powers would include both the ordinary an ontroversial.

the reserve powers. We did not see a case forOne concern was that the Governor-
dividing the powers between one or moré&eneral’'s powers are governed by constitu-
other holders of public office, nor did wetional conventions that traditionally control
consider vesting the reserve powers els#he exercise of power by the Queen and her
where, such as in the House of Representeepresentative and that, therefore, with the
tives. Where else other than with the head aemoval of the monarchy from the Australian
state should those powers rest? We opted f@onstitution, the conventions may well then
the head of state. not be applicable—they may disappear if the
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transfer of powers does not include referengarepared to even contemplate whipping up a
to them. quick code of powers. We leave that to others

A transfer of powers without more wouldC0nsidering that option.
leave open the question as to whether theFinally, one important issue was that of the
head of state would feel obliged to observéismissal of a head of state who departed
the conventions that currently govern theifrom existing conventions. We wished the
exercise. The assured continuation of theechanism for dismissal to be swift—short
conventions could be provided in two waysand sweet. Thank you.

by amending the Constitution to preserve cHAIRMAN —Thank you, Ms Bishop.
explicitly the powers and conventions thaWorking Group 3's rapporteur is Mary
govern them without specifying what they areye|ahunty. | call her to the dais. The task was
or by codifying them in whole or in part. We :same powers with a written statement of the
argued against codification, except in the casgnyentions governing the use of reserve
of a directly elected president—and | WI||powerS as a non-binding guide’.

come to that position shortly—for reasons Ms DELAHUNTY —Thank you, Mr

similar to those expressed by Professaor, ' : .
m! P y hairman. | should say that support in our

Craven's group, and | will not take up tIr‘m\e/\yvorking group for the notion of a written

by going through them again. But we sa tat 2 of th i ina th
strength in leaving the conventions undefinegta€Ment of the conventions governing the
use of the reserve powers as a non-binding

to allow them to retain their flexibility. As the i definitel derwhelmi It
reserve powers are exercised on extraordina@y/!C€ Wwas definitely underwheiming.
came very clear, as we waited patiently for

and rare occasions, the conventions a . 7 th i I ki
likewise extraordinary and rare and thereforf'€ VIEWS Of the rather smail working group,
at we were all there, in fact, to hear argu-

need to be flexible, with the capacity to X k N
respond adaptively to unpredictable situation§1€NtS supporting the notion of a non-binding
) guide—to hear them with an open mind, not

We recognise that the mere reference t® put them. No arguments were forthcoming.
unwritten conventions in the Constitution mayndeed, none were put in support of the
present its own problems, but we saw this asotion of a written statement as a non-binding
the safeguard or the hook, if you like, toguide.

preserve them in the transition to include in There was discussion. There was discussion
the Constitution a clause specifying that -th%nd, ndeed there Were.diﬁering as discussiol
powers of the he_ad of state must be_exerms allenge before this Convention of codifying
in accordance with existing conventions. Wehe reserve powers, incorporating them by
were anxious that such reference not conve ) L
the conventions into rules of law—that they'r%\%fr?i%z tohr e muglélr:)% tﬂg ri);grr(\e;spg\r,\?;’r':'ogs
remain unreviewable. The reference in th ow. These discussions showed an open rﬁind

Constitution helps take away the ambiguity, ", cases, on these matters. However,

that currently surrounds the issue of th gy : : .
e . ere was unanimity that if, after discussion
reserve powers and the legitimacy, partlcula?’j—:t this Convention, agreement could be

ly where there is to be a transfer of POWElSiaached on a written statement—in other

We were unanimous in our view that awords, codification or partial codification—
directly or popularly elected head of state othen this written statement should be binding.
president raises different considerations. We/e held the view that if an achievement of
were not content to leave the status quo isuch magnitude were to be made—indeed it
respect of the powers, even with our addediould be a sensational breakthrough at this
clause to the Constitution on the convention€onvention if agreement could be reached on
governing the reserve powers of such aa written statement of the conventions govern-
elected president. We believed that the poweisg the reserve powers—that that achievement
of a head of state so elected must be specifisthould be celebrated and indeed applauded by
and, might | stress, must be limited andeing incorporated as binding rules in our
specified. None of the lawyers present wer€onstitution.
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In addition it was felt that, should this Federal Executive Council—in other words,
agreement occur on codification or partiathe government. The powers conferred on the
codification, such a written statement wouldsovernor-General were intended to fall into
in fact render our Constitution more explic-two categories: those that are also exercisable
able to the political participants and indeed ton the advice of the government and those
citizens alike. There was a view in our workfew that are reserve powers—powers where
ing party that our Constitution as the writterthe head of state has some independent
document, which is the structure of oudiscretion.

B e ST D SaPlceble 12 There was debate on the orginal conen
and should give an accurate guide to the w. Pons In Ine s, particuiarly from Leakin,

" . . uggesting that it would be wiser to clarify
our political system works in practice rathe ; ;
than a theory perhaps now 100 years old. hose that were intended to be exercisable on

) the advice of the government—that is, to say

There was a view that part of the task othis expressly. But this was resisted by certain
this Convention is to engage Australians ibeople, particularly Barton, who thought that
the work that we are involved in, a work thayou did not write the conventions into the
says it is possible—and there is a great seng®nstitution, rather that the Constitution
of excitement amongst the delegates—texpressed law not convention. ‘We would be
imagine renovating the Constitution so that ifaughed at in London,’ he said, ‘if we tried to
begins to look the way we are rather than thgraft a Constitution like this. Everyone knows
way we were. So the discussions were rath@fs drafted against the background of British
limited to the notions of that challenge.  constitutional history because we are vesting

Let me say, Mr Chairman, that we dis-powers in the Crown.’ Therefore, the Consti-
missed very quickly the idea of a non-bindingution was left in the present form.

guide should we agree on a written statementry,q gitficulty in the transition to the repub-

of the conventions govering the reservg is ihat the conventions, which determine
powers, and our resolution makes that cleay ensyre that most of the powers except the
There was no support for the notion of & NONzegerye powers are exercisable on the advice
binding guide. Thank you very much. of the government, are conventions of the

CHAIRMAN —Thank you. There is still Crown—part of British and Australian consti-
time within that working group report. Doestutional history. Once the link with the Crown
any other member of the working group wishs cut, one could not assume that those con-
to comment? If not, we will move to Working ventions continued. That is why one cannot
Group 4. The rapporteur is Professor Georgsimply transfer the powers to a republican
Winterton. The task of this group was ‘Sameead of state and say absolutely nothing on
powers with codification of the conventionsthe issue.

governing the use of the reserve powers 3SThe first resolution of the working group

binding rules’. A
was the same as that of the first group, and
Professor WINTERTON—Thank you, Mr %Eat is that we thought it would be wise for
Chairman. This group had a rather spirite¢he Constitution to state expressly, for the
discussion but achieved remarkable unanimityeasons | have mentioned, that the link with
and the resolutions have been set out, as Ye4k crown would be cut and the conventions
see. need not automatically apply. It would be
A word of introduction may be helpful on helpful for the Constitution to state expressly
the way the Constitution dealt with the pow-that all the non-reserve powers, all the powers
ers of the Governor-General. The powers amxercisable on the advice of the government,
conferred on the Governor-General and thsuch as the command-in-chief of the armed
Governor-General in Council. The powersorces, the power of the Governor-General to
conferred on the Governor-General in Councgdummon parliament, vested in the Governor-
are clearly acknowledged by the ConstitutioiGeneral—not the Governor-General in Coun-
to be powers exercisable on the advice of thal but exercisable by convention solely on
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the advice of the government—should be setble. It is impossible really because there is
in the Constitution as a matter of law to beconsiderable disagreement about the conven-
exercisable on the advice of the governmentions—for example, in particular in regard to
This would greatly clarify the position, andwhat should happen if the Senate blocks
this indeed was recommended by formeBupply. So we thought it was both undesir-
Prime Minister Paul Keating in his 1995able and unfeasible to seek to codify com-
statement. pletely.

Secondly, we were of the view that it is So we agreed with a lot of the conclusions
wise that there be some reserve powers. Weached by the first working group. But this
saw the role of the head of state as acting &s not an all or nothing situation. | think this
ultimate constitutional guardian or umpireis an important point to emphasise. This is not
We thought it was desirable that there shouldn all or nothing situation; it is not complete
be some reserve powers to enable this role tmdification or silence. There are advantages
be fulfilled. The essential reserve powers wen codification. When Dr Evatt, for example,
agreed upon are those that are universalpdvocated years ago full codification, he
conceded, that is, basically three: to appoimgointed out that the advantages include
the Prime Minister, to remove the Primecertainty on all sides—not only certainty in
Minister, and to refuse to dissolve parliamenterms of a government knowing how far it
or, of course, in the case of a double dissolicould go but also certainty in the head of
tion, refuse a double dissolution. state being able to exercise powers which

We believe that the current balance ofmght not be exercised on the ground of
power between the government, the Prim nget:talunty. So thberte;] Itsh certainty andt ch%ctkhs
Minister and the head of state should b&" dafances on bo € government and the
maintained—that is to say, that the head ead of state.
state should act as ultimate guardian—and, Also there is the very important factor that
except where the Constitution makes expreslse Constitution should, if possible, provide
provision, the basic convention should consome illumination to those reading it. The
tinue to apply. We thought it essential thafustralian Constitution is often criticised for
there be a provision, which South Africapresenting an inaccurate picture. It is actually
adopted in 1961 when it became a republignly chapter 2 of the Constitution, the chapter
that the conventions of the monarchy continudealing with the executive, that presents an
into the republic. This provision would indi- inadequate picture. All the other provisions do
cate that these were conventions, that thegflect actual reality. Those on the courts,
would continue to be conventions, that theyhose on parliament, do not present a
would continue to be adaptable and that thewyisleading picture. Those on the executive
would not be brought before the courts, thedo, for the simple reason, as | mentioned a
would not be justiciable. moment ago, that the framers, particularly

On the basic question as to whether th arton, emphasised that, although the Consti-

; i ution was to be read against the background
S%rxe?glzgiw;g?#;dvafh C&‘ggsdéf\'\{ﬁé 0\22\:’2 of British and Australian colonial constitution-

expressed in some of the earlier workin%.hiStow’ it would be unwise to express these
groups, that it was not desirable to seek tnds- These ar;al matterj ﬁf pCractlt_:e and
codify the conventions entirely; neithercﬂnvfnt]lon' not OI aw, an ht e Onﬁt't‘?t"?n
desirable nor feasible. It was not desirabl& .OIUd .ocusf on law. So tk at s \?’ Iy Ilt IS
because all flexibility would be lost. The Tisleading. | Jne can ek It a2 I'“e oS
future cannot be adequately predicted. Unforépyosrt]ert'r?igswiral dst';ztimwag\salfmc\gl ely agree
seen circumstances will arise. If the head dfP°™ '

state is to act as constitutional guardian, you We took the view that full codification was
obviously need some flexibility to adapt tounnecessary and undesirable but partial
crises that will arise, and they cannot beodification was desirable, if possible. Essen-
predicted. That is why it is certainly undesir+ially, the view we reached was that what we
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should try to do, if possible, was to codifydrew up a partial code. Unfortunately, you do
those conventions that are broadly agreedot have a copy at the moment but it is
One may ask what is the point of codifyingcoming around and | hope it will eventually
those that are broadly agreed; if everyonbe put up on the screen. The partial codifica-
agrees upon them there is no need. But it on basically seeks to simply express the
not as simple as that because the situation vitually uncontroversial conventions. The
that, first of all, even those that are broadlypther matters would simply be left to be
agreed upon will, if they are put in the Con-governed by convention, as they are now.

stitution, educate those reading the Constitu-
tion and help to explain to people how thee
Constitution works.

Perhaps | can just very quickly mention the
ssential features of the code, basically deal-
ing with the three reserve powers | men-

But it must not be forgotten that Premierdioned. On the appointment of the Prime
and Prime Ministers, in the flush of ambition,Minister, everyone would agree that the
if | can call it that, sometimes try to slip Constitution should mention the Prime
around the rules. We had a good example dfinister, should say the Prime Minister is the
that in Tasmania in 1989. One of the univerhead of government and state the basic,
sally conceded conventions is that a Premigindamental principle of responsible govern-
or a Prime Minister cannot, after |Osing dnent—that IS, that the Prime M|n|.st¢r be the
general election, ask the Governor or thgerson able to command the majority of the
Governor-General for another election befor®wer House. That is essentially, as you will
parliament has met and proved unworkablé&ee, what this draft provision does. It basically
for example by not being able to elect £ays that after a general election the
Speaker. Yet Premier Gray of Tasmaniéovernor-General shall appoint the person
basically sought to do that. He essentially saigiost likely to command the confidence of the
to the Governor, having lost a vote of ndiouse as Prime Minister.

confidence as soon as parliament met, ‘If | | may make a personal note here, | think
were to ask you for another dissolution, howhere is an advantage in expressing it this way
would you react?” And the Governor veryrather than actually leaving election of the
wisely said, ‘I would not react terribly well. prime Minister to the House, which some
In fact, I would not approve.” So he said,constitutions do—Ireland, Germany and
‘Then | will not pursue it which was a japan, for example—because Irish commen-
completely proper action on his part. Thatators have commented that if the House is
demonstrates that the fact that the conventigiosely divided it can be rather difficult
is pretty well broadly agreed upon is noiyetting a resolution through. Also you need a
really a reason for not expressing it. Politicgositive resolution of confidence from the
being a hard business, as the Hon. Richaidoyse, whereas, if you have the Governor-
McGarvie has often mentioned, it is essentialeneral choosing the Prime Minister, the
that there be controls placed in the Constitusrime Minister needs the confidence of the
tion and people be restrained in trying to takgjouse to operate but it could be in a sense a
advantage of the rules. passive confidence, lack of no confidence,

So, as you see, we concluded that a partigther than a positive vote of confidence. It

e ; - Ives greater flexibility without any real loss
gg(rjtligTactzlc?crj]e V\Ilr? Sth%esrggglr(ta'o?nt?]ethl'\?éf)ulglicc’f the democratic principle that it will be the
Advisory Committee which | did have somePe0Ple’s representatives in the lower House
role in helping to draft. The Republic Advis-that will determine who should be the govern-

ory Committee in 1993 had a lot of materia"eNt

before it. Not only did it have submissions On the question of dismissal of the Prime
from the public but also it had the work ofMinister, a highly controversial issue, essen-
the Constitutional Conventions between 1978ally the draft code only mentions two occa-

and 1985, it had the work of the Constitutionsions. One is when there is a constructive
al Commission, the work of many authors. lvote of no confidence in the House. Just one
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word of explanation on that. There are two/ote of no confidence, nor before the House
kinds of votes of no confidence. There is das met after a general election, nor while a
simple one that says, ‘We do not have confino confidence resolution is pending before the
dence in X." That has been the normal BritisiHouse has determined the issue.

practice. But there is also a constructive no- ging|ly, similar to the earlier working

confidence resolution, a notion Germany oups, we recommended removal of obsolete
developed after the Second World War imyrovisions such as disallowance by the Queen.
light of Weimar experience, which basicallythat obviously would go if one had a repub-
says, ‘We do not have ponflplence in X bufic - Also, a point that is often not raised is
we do have confidence in Y.” The House Okhat there is an executive power of proroga-
Representatives, for example, passed suchign as those of you who are parliamentarians
resolution on 11 November 1975 saying, ‘We&yj|| pe very familiar with. It is executive
do not have confidence in Malcolm F_raser,édjournment of parliament in a sense which
we do have confidence in Gough Whitlam.\yines out all parliamentary business. This is
The Tasmanian parliament passed such ga|ly an archaic power. We took the view
resolution in 1989, and so on. that the constitution would be well served by
Where you have such a constructive n@bolishing it.

confidence resolution, the House is not just Basically, in summary what we urge is that
saying, ‘We do not have confidence in thepartial codification, not full codification, be
government.” They say, ‘We do have confiadopted. That gives the perfect balance
dence in a certain person.’ The working partyetween the arguments put by the earlier
believed that in that case the head of staigroups. It gives flexibility but also certainty
must appoint the person the House has saghd educates the public. We recommended
they have confidence in. After all, the role ofihat the Republic Advisory Committee’s draft
the head of state is to determine who is mogiode be taken, at least initially, as the model.
likely to have the confidence. If the House ~pA\RMAN —Thank you, Professor

says, ‘We have confidence in X, there is No{y;interton. Working group 5——the present
really much room for doubt. powers of the head of state and the defects of

Also we believe that there should be removthe known republican alternatives. | call on
al on the ground of illegality. This is a bit delegate John Hepworth.

controversial—the degree to how it might be \r RAMSAY —Would it be possible to

expressed, whether you say ‘gross constitysk a point of clarification on Professor
tional breach’, whether you include thewinterton’s presentation?

disobeying of court orders. It embodies the .
1932 dismissal of Lang in principle. After a_ CHAIRMAN —No, not at this stage. There
will be several opportunities. You can make

lot of thought, the Republic Advisory Com'the comment either in your general address or

mittee drew up a draft provision, which will ~ ™. .
be put before you. It does involve going tOdurlng the debate across the floor later this

the High Court to get a ruling on the questior‘?ftemoon' . o

of legality—not on the question of whether Mr RAMSAY —Sir, | am not wishing to
the Prime Minister should be dismissed bugomment but to ask a question. The attach-
whether the government is behaving unlawfument that relates to workshop 7 seems to be
ly, breaching a constitutional provision. If thethe document that Professor Winterton said
High Court says yes, then the Governorwe did not have. | wanted to be sure.
General or the head of state acts accordingly. CHAIRMAN —In those circumstances,

Also, in the case of refusal of dissolutionProfessor Winterton, can you respond?
the third one, as you will see in the draft Professor WINTERTON—Yes. What is
code, it is essentially expressing what isttached is the Republic Advisory Com-
completely uncontroversial. You cannot givamittee’s draft for full codification. Theartial
a dissolution of parliament or an election tmne is not attached but copies are being
a Prime Minister who has lost a constructivgproduced and will be circulated.
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CHAIRMAN —It should be headed 5, notthat it can be entrenched, then it becomes part
7, 1 am told. | call on John Hepworth. of the Constitution, and ought to do so, but it

The Right Reverend HEPWORTH—This ceases being a reserve power by the process
working group might, from its title, be con- ©f codification.
strued as consisting entirely of constitutional Reserve powers must be in a sense vaguely
monarchists. In fact, it was consisted of @een because they are designed for crises that
substantial balance of different views fromare unforeseen. It is absolutely essential that
around the Convention. In spite of that comthe head of state continues to have powers to
position, it reached a remarkable degree @ésolve crises around the broad convention
unanimity. There was not absolute unanimityhat the Constitution and effectively the
on the report that is before you but a substapowers and rights of the people reside in the
tial majority were for this, including the operations of the head of state against exec-
majority from those beyond Australians forutive government, which is a most fundamen-
Constitutional Monarchy. tal principle of the Westminster system.

It was our contention in the working group The further point that we went on to make
that the proper place for beginning a debate that, once codification occurs, it is both our
on the powers of the head of state is theonstitutional experience and that of other
current status quo. Since that has been someations that they become justiciable. The legal
what distorted in subsequent debate, we begpractice that arises out of codification leads to
the resolution by outlining the current statusunderstandings of the Constitution completely
drawing attention to the fact that the statupeyond and often quite different from those
quo has been substantially modified, particuyhich the drafters imagined would flow. In
larly by the passing of the Australia Act butother words, it is quite possible for us to

also as far back as the passing of the statutgggify but subsequent legal action will lead to
of Westminster, and in fact created a Slgnlfla complete distortion of what we might

cant repatriation to independent advice b¥odify. | think it was Alfred Deakin who

Australian ministers on a range of constituz, nded that warning in 1893, when at the

tional matters that could be construed by @ejaide Convention he noted that the Consti-
ba}ld reading of the I_Const|tut|_o n -W'thloﬁ-t aMY%tion that we were preparing was for genera-
reference to Australian constitutional history, "~ = only unborn but unknown. There-

as having been othenmse. fore, there was an element of casting a Con-
~We went on to discuss a number of potenstitution on the waters, and one must be
tial problems—the one around codificationsytremely careful who one lets have a subse-

and the second around the tenure of a preyent interference in it. The High Court does
posed head of state. The issues around codifjzye a role, and everything that is codified

cation often become confused simply becausg| pecome part of that.
there is a natural process of codification that ,
runs in a constitutional nation such as ours. The further warning that we wanted to
Some conventions become so well entrench&@und was the possibility of legal action
that, if they are violated, there is a push t@round the relationship between a President
codify them. We saw an example of that irend a Prime Minister, that once one has
the aftermath of 1975. A gradual codificatiorcodified that relationship it will become the
of conventions that become entrenched Bubject of action in the courts. No amount of
something that we believe is a natural proces®nstitutional hedging can remove that possi-
and ought to be continued, but it will normal-bility.
ly happen only once those conventions have That rajses the problem—not a legal prob-
been fractured by some crisis. lem; the legal process could run on, as we
We went on to make the strong point thahoted, for years—that the nation is ungovern-
any form of codification of reserve powers isable in the meantime. So it is essentially a
a contradiction in terms. Reserve powers exigiolitical problem rather than a legal problem.
for some future unforeseen constitutionalProviding neat legal solutions can lead to the
crisis. If reserve power has become so cleaestruction of a political process. It is one of
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those moments when, regrettably, lawyerform of activity, removes the exquisite uncer-
who happen to be politicians have to decid&inty from the relationship which is at the
whether to be mainly politicians or mainlymoment an important part of our political
lawyers because if they become mainlgtability. We could go in the direction of
lawyers they will be very bad politicians—I entrenching prime ministers, which would be
notice the front row has disappeared as the destruction of parliamentary democracy as
result. we now have it, or we could look again at the

The final point that | would wish to make Whole question of entrenching presidents,
in this brief account is the question of tenure/Vhich would be a novel and, we are suggest-
All the republican models before us at thd"9; utterly unhelpful development to our
moment, some admittedly in more or les®arliamentary democracy.
form, give some form of tenure to the head of We finally exercised our minds within that
state—five-year terms even by appointment afontext on who is actually going to own the
the parliament and so on. guns. In other words, this is highlighted if one

We note that at the moment neither thP0KS at the issue in that context of the
Governor-General nor the Prime Minister haguehstlon of (\;vho is the (éommarr:der-lnéc_hlef
tenure. They do not have tenure because th8{ the Armed Forces and on whose advice a
can dismiss each other, and the Primgeres of roles that go around Commander-in-
Minister does not have tenure for the furthef-hi€f are exercised—the declaration of war
reason that his party can get rid of him at an%ower, for instance; the problems of providing
moment, and frequently does. That leads toaUPPly once one has a hapless and unforeseen
situation where they are in the mutual state o¥&' as a result of the gre&derr]]t having a bad
uncertainty with each other. Indeed, it balan?0rning. In other words, at the moment we
ces very nicely. Any account of the debateguite obviously balance that power once again

f the 1 ill sh hat th uite exquisitely, and even so have had prob-
%tgnged?:%%i,eva’he:cgw that that was a ems with it both in the Second World War

and in the Vietnam War period, in which the

Tenure for the hgad of.s'gate gives an ascefyles had to be spelt out anew. So we were
dancy over the Prime Minister that we oughtgncerned that, if we begin to look at abso-

not to tolerate in a parliamentary democracyytely practical things, that relationship be-

model remains without tenure and there is r;ﬁlted in the direction of presidents.
concomitant proposal, for instance, for fixed _. .

terms of parliament which would give to the Finally, one member of the working group
Prime Minister a certain element of tenureSU99€sted that it all becomes terribly clear if
provided of course always that the party/® readopt capital punishment. We would
system was not as strong as it is now, whic[{!€n have very obvious and open debates

is an unlikely consequence of subsequeREWeen the president exercising executive
change in Australia. power and the ministers advising the person

. in the way that they do in the United States,

In other words, we were worried—and Inaticularly in the states. Then the relationship
think more worried about this than any othehecomes stark and the rights of each become
matter—that in republican models we ar@yyemely important. Perhaps we need to
likely accidentally to shift the balance ofsgnsider” worst case scenarios in order to

power in favour of a president, even if nongjighlight the importance of getting the bal-
of the powers of a president are spelt oWnce of power right.

differently to those of a Governor-General. .

The factyof incumbency and of impregnable. CHAIRMAN —Working Group 6: Broader
incumbency or of the process of dismiss%‘owers for a New Head of State. | understand
depending on a string of consequent event at delegate Andrew Gunter is the rapporteur.
such as the unlikely vote of two-thirds of the Mr GUNTER —Mr Chairman, | report on
parliament, or the people changing theibehalf of Working Group 6, which has pre-
minds, or High Court action or some othesented its draft resolutions on the basis of
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broader powers for a new head of statdhouses have been expanded to embrace a
Members of Working Group 6 wish to em-limited form of veto, in effect enabling the
phasise that the resolutions are compatibleead of state to refer legislation presented for
only with our head of state directly beingassent back to parliament for its reconsider-
elected by the people, as it would be indeferation. At a joint sitting for that specific
sible to confer additional powers of the kindpurpose, the veto could be overridden. The
proposed to an appointed head of state lackurpose of providing this additional but
ing the accountability to the public that theconstrained power is to establish a mechanism
public increasingly demands. Mr Chairmanfor further public debate on legislation the
owing to a minor typographical error, | wouldhead of state has concerns about, followed by
be grateful for leave of the Convention or a vote of parliament in the light of any public
ruling from you that subparagraphs (k)(vii)reaction to the actions of both parliament and
and (viii) in resolution A be renumberedthe head of state on that legislation.
paragraphs () and (m) for clarity and consis-

tency. As one of the head of state’s roles is to
CHAIRMAN —We take note of your uphold and defend the Constitution, it is
request and so adopt it. proposed to allow the head of state to refer

any bill to the High Court to allow its consti-
utionality to be determined. This provision is
losely modelled on the relevant article in the
ish Constitution, which has been used on
verage on fewer than one occasion every two
ears since that Constitution was adopted in

Mr GUNTER —The purpose of resolution
A is to promote the development of a syste
of parliamentary government which necessarj-
ly involves the maintenance of the separatio
of the role of the executive government, th
Prime Minister and cabinet, from that of hea 937. However, half the bills referred by Irish

of state, although in a significantly modified .

form from that applying currently. Further, thepre3|dents to the Supreme Court have been
resence of members of the executive qoverh€ld to be either unconstitutional or in some

P 9 ay constitutionally defective, which would

self bear out the value of such a constitu-
tional provision.

ment in parliament as voting members wit
full legislative rights and responsibilities is
maintained.

In resolution A we have summarised a
range of provisions that vary, codify and
expand on the head of state’s powers in
manner that bothb_lr'eflects hand requwehs t&fer certain legislation not dealing with the
greater accountability to the voters that @qinary annual services of the government to
directly elected head of state has. The poWef§terendum. We are of the view that the
of the head of state to appoint and dismiss gty 1 refer bills in this way as well as by

Prime Minister are generally an inclusivee |imited veto set out above would act as a

codification of those of the Conve”tionsfdeterrent to any government seeking to

regarding reserve powers on which there iggisiate on deeply controversial matters
broad agreement. The relationship betwe&fithoyt adequate public consultation. The
the Prime Minister's commission from théne,, South Wales parliament's parliamentary
head of state and the confidence of the Hougg, e rannuation legislation of December 1997
of Representatives remains. However, mog§a prime example of a bill that ought to

For similar, though more overtly political
reasons, the working group has proposed
oviding the head of state with the right to

specific provisions based on those developgg, e peen given wide public exposure before

by the Clem Jones group have been includgficame into effect, in which these suggested
with regard to the dissolution of parliament a

a whole or the House of Representatives along, |4 allow the head of state to act as a
when contentious events such as the inabilighecy on the passage of legislation, particu-
to secure passage of appropriation bills occugyy of a kind that is so antithetical to any

Provisions regarding the holding of jointmandate that an executive government in
sittings to resolve deadlocks between thparliament could claim to have.

rovisions would allow for. The provisions
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The remaining provisions do place limits orthe benefit of the removal of ministers,
the powers of the head of state and magembers of the executive, from parliament is
appear at first to be contrary to the purpos® free up parliament’s role as the most
and title of the working group. However, byappropriate body to examine and inquire into
making actions that are currently in practicactions of executive government.
exercised by the Governor-General on advice ) o o
from the Prime Minister and cabinet instead Under the Australian Constitution, in its
exercisable by the head of state on advice batrrent form and consistent with Westminster
also subject to ratification by parliament, théheory, parliament does have the power
ability of parliament to scrutinise executivethrough questioning ministers and public
action is enhanced, as is desperately need&grvants in forums such as question time and
We propose that parliamentary ratification b@arliamentary committees. However, in
required for the entering into of treaties, th@ractical terms, it is the rigidities of the party
appointment of High Court and othersystem, with members of parliament, and of
Commonwealth judges and the deployment dhe House of Representatives in particular,
the armed forces. As regards those of théisciplined to support executive government
current Westminster conventions inconsisterift most or all matters far beyond the level of
with the above provisions, we propose &upport required to provide stable executive
provision to repeal them expressly. government, that has diminished parliament’s

- . . role as an effective check on the exercise of
The bulk of the provisions in resolution A, executive power.

whether appearing on the surface to add to the
head of state’s powers or to detract from Resolution B tackles a further problematic
them, have been driven by the need to redregspect of our current structure by removing
the imbalance between the practical repositofiembership of parliament as the usual path
of executive government, that is the Primep ministerial appointment. Delegates may
Minister and cabinet, and the parliamentecall the comments that Ted Mack, the
which has occurred as strict party disciplin€onvenor of Working Group 6, made yester-
has developed over and around the Westmigay in this chamber along the lines that the
ster conventions of the 19th century. Thesgbility to become a minister is currently
are the core reasons why so many Australiangrelated to the ability to be a minister. The
are asking this Convention to pursue substafiip side of that is that the desire to become
tive constitutional change rather tham minister, which is not an infrequent charac-
facadism. teristic of members of parliament, erodes an
Resolution B encompasses a substantiall(}P’s effectiveness as a parliamentarian. Our
different approach based on a rigorous separgi//fént arrangements ask too many of the
tion of legislative, executive and judicial9@mekeepers of the system not only to antici-
powers with some parallels to the Unite?@€ potential poachers to keep a check on
States Constitution. Reflecting that charactef1€ir activities but also to empathise with
resolution B provides for ministers not to beé'eém and to regard them as a higher form of
members of parliament but for their appointlifé: That, of course, constrains a check and
ment to be subject to parliamentary ratificaP@/ance approach to parliamentary responsi-
tion. The head of state’s executive poweP!ItI€S.
under this model is not required to be exer-
cised with the advice of the ministers of stat
as would be expected under a Westminst%ﬁ
based model such as that in resolution A.

It is in the interest of any rational MP
ishing to make a career that includes
inisterial appointment not to be too effective
in his or her role as a check and balance on

Delegates may be concerned about a resolexecutive action. Such dynamics are the
tion that proposes placing executive power innderpinnings of the strict party discipline
a single office, elected or otherwise, whetthat has so significantly eroded the more
that power is not required to be exercisedorthwhile aspects of the Westminster sys-
with the advice of a larger body. Howevertem.
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The working group also proposed furthemethod of election, and we did that most of
defined development of the head of state'the time.

powers in resolution B. The head of state’s The group benefited from two pieces of

capacity to refer legislation presented for hiﬁetailed preparatory work. The first was by
or her assent to the High Court for a ruling OElam Jones' team. which outlined a very

its constitutionality, or in some cases to th . o . Y
voters through a referendum, is a useful che%ﬁﬁggdbgfgl';'gﬁos% n?:t n él\jvs':o rggoes)gcsitg](?w-
on any major lack of legislative caution. ASars. | think you were all pigeonholed with a

in the case of resolution A, this model als
. ’ . ; py of that. The second was a draft resolu-
places sensible checks on executive actlon.(ﬁgn from Gareth Evans which set out an in-

too requires the entry into treaties, the ap- . . ; e g

. . Lo “Morinciple view of codification of existing
pointment of senior members of the Jud|C|ar%0Wers with some details on the broad types
f powers and a reference to the Senate’s
¥)ower over supply.

) ) Clem’s document reflected a grassroots
The members of the working group all wishyiew of the head of state as the people’s
to see the erosion of the effective checks arlEhampion with new powers, such as being
balances resisted and a more robust, partyple to ask the houses to reconsider bills
discipline-proof model developed for endorsey|ready passed and allowing the head of state
ment by the people. The distinct approacheg address the nation and so on. Gareth’s
of resolutions A and B, when they are measjocument was a relentlessly logical step-by-
ured against the practical substance of outep approach which referred to previous work
current structure, each have real advantages this issue, including the constitutional

It is the attitude of the people to the particulagonventions of 1983 and 1985 and the Repub-
character of each model that should determing Advisory Committee.

which of them is preferred and which mode
is finally adopted.

and, broadly, the deployment of the arme
forces to be the subject of parliamentar
ratification.

Surprisingly, the two approaches comple-
mented each other and did drive us to an

CHAIRMAN —Thank you, Mr Gunter. The agreed outcome, which | will talk about. The

rapporteur for Working Group 7 is Delegatdi'St agreement we reached was that codifica-
Mary Kelly. The responsibility of that work- 10N was a good thing, irrespective of any

ina aroun was ‘Lesser powers of the head dither changes to the Constitution, that it could
stgt(ge Wit?] codification’.p stand alone and apart from the method of

elected appointment as a desirable exercise.

Ms MARY KELLY —As the chairman The three part rationale in support of our form
said, our title was ‘Lesser powers withof codification is really encapsulated in the
codification’. That was the first group, | think, first part of resolution 7, which you have. |
created under that request by 10 procedureill read it out to you. It says:
There was a rich diversity of views and. | codification of the powers of the Head of
approaches, but the group was very taskstate in order to eliminate, to the maximum
oriented and produced clear and, we think, practicable extent—
absolutely fantastic outcomes. The partic_ipanla;Iat is a very important phrase—
started with views ranging from not having a . o . .
separate head of state at all to wanting téncertainty and ambiguity about their meaning.

clarify powers regardless of what method ofn other words, it is a good thing because, in
election or appointment eventuated. Somé&y far as you can do it, it eliminates ambigui-
wanted to codify powers because it wouldy and uncertainty. We supported:

enhance the chances. of pqpqlar election ar—]dlimitation in that context, of the powers of the
others wanted to COd'fy. existing powers but Head of State in order to eIin?inate, to the
then create new and different ones in a re- mayimum practicable extent, the possibility of
invention of the role. We were as dutiful as any conflict with the principles of responsible
we could be in sticking to powers and not government;
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In other words, the group made a choicény codification of powers should include a
about what the major principles that underRrovision enabling the Head of State to refer any
pinned our system were and put its money of!! t the HI!gh Court for a decision as to its
the principle of responsible government jryonstitutionality. . S
line with other principles, but the primacy ofMany of you will recognise its similarity to
it was up-front in our minds. Thirdly—and asthe Irish model. There was also majority

a consequence in some ways—we supportegipport in the group for that resolution.

- limitation of the powers of the Senate to the FOr SOme in the group, A and B were an
extent necessary to eliminate the possibiliynseparable package. They wanted to say yes
arising of the Head of State exercising discreto clarity and limitation and the primacy of

tionary power to resolve a conflict between theesponsible government but yes also to the
two Houses. head of state as the defender of the Constitu-

That is the up-front rationale. The details ofion and defender of the people. For others in
the full codification were hotly debated, andn€ group, A and B are contradictory—A
the outcome was two resolutions. ResolutiofPout limiting and B about adding. By putting
A, which is attached for you, goes on in fouthem separately, it allows you and us the
clauses to outline, in a general way, what fulflexibility of working through those issues.
codification means to us. It is worth referring The arguments we had within the group—
to them briefly. no doubt they will reflect the arguments we
Clause 1 talks about those powers expres ill all have again—were around three issues.
given and stated to be exercisable on a%iyne has been mentioned: how, within a ful
vice—the on advice powers. That means to Lﬁgg;g%atw; Tvgﬁf I{h¥gﬁ gﬂe;i mg]n;[/hgcgzg)r(i;)s
that they should be retained but clarified f the unexpected as we could possibly think

Clause 2 talks about those powers alrea about how things could go wrong and what

expressly given but with no current indicatio ; Cof ]
about how they should be exercised. We S%ould happen, and essentially satisfied our

! . elves on that point that the unexpected was
that they should be spelled out in detail. Goo ble to be dealt with when it came up. We
people have done similar work about th

" It atisfied ourselves on that point.
previously, some of which is attached.
We had a lot of argument about the Senate

Clause 3 talks about the reserve powers nghd restricting its powers. Some members of
expressly stated in the Constitution, and Wghe group put forcefully that people like the
know what they are. We say that they shoulgenate’s role as a house of review. To answer
be spelled out in detail in such a way that thehat, it was said that that role would continue
head of state retains no independent persorlt this power over money, which apparently
discretion. That is not ambiguous; that is thgs unique in Australia and not available in
position the group has taken. Clause 4, igyestminster, was an anomaly and inconsistent
dealing with the consequences of that, talkgith the power of responsible government.
about the Senate’s power to block supply anglle reached consensus on that point by
says that we should remove the Senate’s rigfjniting the Senate’s powers not on all money
to reject or significantly delay bills appropri- and taxation bills, as was originally suggested,
ating moneys for the ordinary annual servicegyt on, as the words indicate, a narrower
of the government. There was a strong Maange of money bills—'moneys for the ordi-
{&)rlty support from our group for resolutionnary annual services of the government'.

The third area we had arguments about was
I will just talk briefly about resolution B, the overall conception of the role of any new
the other outcome, and then go back to sonfeead of state. People expressed concern that
of the arguments that we had. Resolution Bull codification essentially might leave only
is meant to be considered separately from Aeremonial duties for the head of state and
because it actually adds a new power to thilat people would not be satisfied with that—
head of state. It says: that that was somehow a second-rate outcome.
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But there was a counter view put that thosparliaments of the colonial era, which lacked
duties which are unifying and symbolic arehe discipline of the party system. When
incredibly important. They are not second-rateoalitions were cobbled together, not least in
duties. They are one of the most vital dutiethe Legislative Assembly of New South
that you could have. It is precisely the exerWales by Henry Parkes in the 1870s and
cise of those duties that has made our curreb880s, in return for promises of personal
Governors-General lovable and that madinancial favours and of ‘roads and bridges’
people admire them. politics through electorate after electorate,

| guess in conclusion all | can say is thatndividual members of parliament, independ-

the model that we have come up with is a bights without a broader loyalty to a party,
like the much admired Irish model and doe¥ithout ideological commitment, were pre-
preserve the fundamental principle of resporpared to throw their support behind short life

sible government. Thank you. coalitions.

CHAIRMAN —Thank you very much, Ms It was the party system that arrived in the

Kelly. We have now concluded the reports ot 8908 that removed that wholesale trading

the seven working groups. Those resolutiodg@t Put together coalitions that supported

we have now before us. The debate that wi[[linistries. It was the party system that meant
at individual interest groups were not able

ensue from now until we move into this phas ; | -
at 3 o'clock will enable us under clause 21 of® Puy slices of an Australian parliament, a
the rules of debate to have 10 minutes fdrolonial parliament, and get their way on the
each speaker. It will also facilitate a considerocation of a railway line or anything else.
ation of each of those proposals in detail witfPUr SyStém has enormous merits but a great
whatever amendments or modifications yog.eal of it is owing to the strength and the
might feel appropriate. You may suppor iscipline of the party system. That explains

them, oppose them, speak to any one of thefhdreat deal about the effectiveness and the

or speak to all of them. Before i call on theendurance of Australian democracy. That

Hon. Premier of New South Wales, the firsPught to be said.

speaker, | will table another proxy that | have The second statement of principle | make is

received from Mr Peter Collins, Leader of thehis: there is a great virtue in prime

Opposition in New South Wales, for certainministerial government, in having an exec-

days and times, appointing the Hon. Johntive accountable to a parliament, in having

Hannaford MLC in his stead. an executive able to survive or fall dependent
Mr CARR —I think | speak for everyone ON what happens on the floor of a chamber

who has listened to the reports of the workin ke this. | believe in it. | think it serves this
groups this morning in saying how extraordicountry well.

narily impressive they were. | think anyone The flaw | highlight in our current system
who might have harboured reservations aboig the fact that our Constitution is laden with
the capacity of this Convention to tackle themperial references and invocations. It was a
tasks before it would have those reservatiordocument written to flatter Queen Victoria
dispelled by the quality of the consideratiorand is quite out of place with the contempo-
that has obviously been brought to bear orary Australia we know and reflect. That is
what up till now has been considered someur starting point for this discussion, as far as
almost insurmountably difficult challenges. | see it: what changes we need to make in the

have weighed the advantages of changes afi@veérnment, the principle that an executive is
of preservation of features of our system. Lefl Place while it commands support on the
it be remembered that the one occasion dfPor of a parliament.

which the Australian political system at large That is why | treat with a great deal of
came close to wholesale corruption was in theaution any arguments in favour of an exec-
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utive presidency. Forget comparisons with thenodest codification so that people who are
United States. People who talk about erconstitutional monarchists feel the model we
hanced powers for a head of state—I wilfeach at the end of this two-week exercise is
come to the question of what we should namene they can support. That is my position.

the head of state when | conclude—ought to

L?(leggae?lgutshgxgcrzirt]isg system, which has & number of the working groups is the ques-
: tion of a reference to the High Court. There
If you are talking about strengthening thevas reference to the precedent for this in the
power of a head of state while retaining primerish Constitution that | found very interest-
ministerial government, you are talking abouing. | think it might have been Professor
dividing executive power between a head ofvinterton’s report which mentioned resolving
state and a Prime Minister. The closest reflee: question like that confronting Governor
tion we have of that is in the French systenGame in 1932 by referring it to the High
of government. When | look at the sugges€ourt for a determination. That strikes me as
tions of the working group that contemplatenot a bad notion. As we move towards codifi-
strengthening the powers of a head of stateation, but probably not the bold codification
| see that they give him or her the power t@ontemplated by Working Group 7, that is not
negotiate treaties, for example. You would bad notion. It is new to the Australian
have a head of state elbowing aside a foreigbonstitution but the idea of a reference from
minister, elbowing aside a Prime Minister, tahe head of state to the court for a quick
enter the realm of making foreign policy fordetermination may be something that, with
Australia. advantage, can be introduced into the Austral-

Look at cohabitation in France. Look at théan Constitution.
difficulty of reform in France. When Iwas in A final point—entirely idiosyncratic—is the
France last, people were talking with admiraguestion of the name of a head of state.
tion about how Australia has achieved strucconsider the question | touched on a moment
tural reform in economics and public adminiszgo: the need for republicans in this process
tration, and the inability of putting reformstg carry with us those whose instincts are
like that through in France because of @onservative and to reach a consensus by the
bicephalous, a two-headed, executive. So lghq of these two weeks. It may be reassuring
us steer right away from that notion. to a lot of Australians who are on the point of

| personally am attracted to the recommenmoving across on the question of an Austral-
dations of Working Group 7, which contem-ian head of state if we tackle the question of
plates quite bold codification of the powers ohomenclature. What does it matter if a head
a head of state. | do so because | am a chifef state is referred to, not as president—with
of 1975 and | have maintained the rage—its connotations, some of them disturbing for
Gough is not here to hear this; that's sad. ¢onservative Australians—but as Governor-
immediately acknowledge as a republican th&eneral? If we can say that we will retain the
we are under pressure during these two weekeame Commonwealth of Australia instead of
to carry a whole load of conservative Australcalling ourselves the Federal Republic of
ia with us. In other words, if we are going toAustralia, which | guess is more logical, and
move towards an Australian head of state, wiéwe can embrace that concept, why can’t we
must do so, to put it in political terms, byas republicans embrace the concept of refer-
carrying with us the people who thought Johting to our head of state not as president but
Kerr acted appropriately and voted for théts Governor-General?

coalition in 1975. Councillor TULLY —Chairperson and
Therefore, | am prepared to concede that, delegates, without question the most defining
we are going to achieve that degree of corevent in Australia’s constitutional history was
sensus, what is proposed by Working Grouthe unceremonious, unfair and unjustified
7, while | agree with it, may be too bold. Insacking of a democratically elected govern-
other words, we have to look at a moranent by the Governor-General on 11 Novem-

An interesting notion that has emerged from
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ber 1975. That one divisive action by theNhat a load of monarchical claptrap. It
Queen’s appointed representative in Australiturther declares that the people of the Austral-
stirred the national spirit and, although manyan and British colonies had:

point to the outcome of the ensuing election  agreed to unite in one indissoluble Federal

as justification for Sir John Kerr's actions,Commonwealth under the Crown of the United
there is no doubt that this ConstitutionaKingdom of Great Britain and Irelah. . .

Convention's very existence had its genes(got the Crown of Australia, not the Queen of
from that day on. Indeed, when I look arounchystralia, but the Crown of the United King-
this chamber and count the numbers, | beliegom of Great Britain and Ireland. Is this what
that when the final vote on a republic is takerye really want to preserve and perpetuate in
on Friday week, to use the words of that greaistralia? | ask one question of the people
statesman Gough Whitlam, ‘nothing will saveyno want to cling to the past: are you fair

the Governor-General'. dinkum Aussies or apologists for a foreign

Last year, many Australians were astonishd§9ime whose actions in dumping us in World
by the ongoing claims and assertions of'&' Il were proof of its indifference to our
constitutional monarchists that there was nBation?
need to change the Australian Constitution Under our present Constitution, the existing
because we already had our own Australiapowers of the Governor-General are awesome.
head of state. Someone less kind and perhapaken literally, he or she is not only the
less humble than | would describe the propd=ommander-in-Chief of the Defence Force of
nents of such a view as engaging in thdustralia but also has the power to appoint
greatest constitutional deception and hoodind dismiss ministers at will, to appoint
winking of average Australian voters since thgustices of the High Court and to withhold
First Fleet arrived in 1788. assent to any bill lawfully and democratically

i passed by the Senate and the House of Repre-

As the reality of our task becomes clearegentatives. This latter power, when read with
over the next few days, and as we heagection 59 of the Constitution, which allows
towards the inevitable view that Australiaihe Queen to disallow any act of the Austral-
must become a republic, the powers we vefdn parliament within one year of its enact-
in our new president become of the mosfent, even after it has become law, is the

paramount importance. | have heard muchery antithesis of democratic and representa-
argument in recent months that we should n@f,e government.

worry about our current constitutional ar- .
rangements because the Queen of England jdt iS totally unacceptable that the head of
not our head of state, rather she is really atat€ of a foreign country has the power to
the apex of our Constitution as the Queen gnnul our laws. Just imagine telling the
Australia. In my state, an act rushed througR€OP!€ Of Ireland, for example, that their laws
the Queensland parliament in 1977 als%ou.ld. be disallowed by the head of state of
declared her to be the Queen of Queenslang®!ivia or Venezuela! This is absurd, anach-
The Queensland parliament went further b{PNistic and no longer tolerable to the people
providing that such title could be removedf Australia.
only by a referendum of the Queensland If we are to become a republic, our Consti-
people. This nation can never proudly walkution must reflect an appropriate balance of
on the world stage while we have the Queepowers to be vested in an Australian presi-
of a foreign country as our own head of statedent. It has been said that, unless we move
o .. completely to the United States model, a
Our Constitution is an act of the Britishgjrectly elected Australian president must
parliament. The preamble to our Constitutiompayve not only codified powers but also re-

states that it is: duced powers. | totally endorse that proposi-
.. . enacted by the Queen’s most Excellent Majedlon but that is only one aspect of this vexed

ty, by and with the advice and consent of the Lordguestion. If the sovereign power of the people
Spiritual and Temporal, and Commsn. . of Australia is to be recognised, the powers of
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any Australian president, whether or not he dior the cause should be recognised as having
she is elected, selected, appointed or anointdsben prepared to put this issue on the national
must be codified and particularised andgenda despite its obvious political ramifica-
reduced—reduced so that the president®ons. That person is Paul Keating, who as
position is strictly ceremonial and constituPrime Minister was prepared to risk the wrath
tional and never political. and potential alienation of many voters on

The so-called reserve powers of the GovefOth sides of the political fence for elevating
nor-General cannot be translated across to tH¥S debate to where it is today.
position of president. Leading constitutional As we move towards the next millennium
experts disagree over exactly what thosen the road to a republic, this Convention is
reserve powers are. Some people will arguguty bound to recommend a proposal for a
that this is a good situation so that the Govereferendum of the people of Australia which
nor-General or the president has the flexibilityepresents the hopes and aspirations of us all.
to exercise undefined reserve powers folhatever the model, there can be no devi-
changing and unanticipated circumstancestion from the essential ingredient of a demo-
The conventions which have surrounded theratic constitution that the ultimate power of
exercise of the Governor-General's powerghe people must reside in the people and not
will not automatically apply to a new presi-with some unelected, unrepresentative titular
dent. Indeed, it will become a totally new ballhead who possesses excessive powers and
game. who might be tempted to exercise such

Can any delegate here truthfully say that aROWers contrary to the will of the people. Let
elected or appointed president of Australi&s all move forward towards the republic of
would continue to act in exactly the sametustralia where our democratic ideals and
fashion as and recognise the same convefieedoms are enshrined in our Constitution
tions as former governors-general? | am suférever and where the will of the people
that if Bruce Ruxton were our first Australian€gns supreme.

president he might be tempted to see how far pEpyTY CHAIRMAN —I table a proxy
his powers really went. Of course, Philrom Jim Bacon MHA, the Leader of the
Cleary, who would make an interesting if NoOpposition in Tasmania, appointing Judith

excellent president, might like to show that hgackson MHA for Wednesday, Thursday and
and not the Prime Minister was the morerigay of this week.

legitimate office holder. Indeed, just thinking i

of some of these possibilities should make ajl Mr CLEARY —lt is great to be here. One
of the delegates realise that the presidentiundred years ago the founding fathers
powers must be codified. They must p@roduced a constitution which was essentially
clearly enunciated and appropriately reduced trade and administrative document. To

so that the power of the people is vested ifwart the will of the people expressed in the
the hands of the people. people’s chamber, the conservatives fashioned

. . le of i he H f
There is a need for the president to ba Senate capable of vetoing the House o

) ) ?eepresentatives. When it was all over, the
required to act upon the lawful and constitu

; . . fighteous breathed a sigh of relief, for this
tional advice of a democratically eIemec{}vasadocument that said nothing about who
government. Equally, there needs to be g

A . e were or what we aspired to become as
speedy power of dismissal for a president wh

; . stralians. It expressly protected property—
abuses his or her power. The last vestiges gt the property of blacks; it protected the

dictatorial powers must be removed from theoherty of whites. It did not protect free
Constitution. speech. It alluded to the rights of Christians
In conclusion, | have said earlier that théo worship in their temple or the temple of
events of 1975 have inevitably catapulted theheir choice, but it never suggested that the
people of our nation towards a republic. Buivorkers who wanted to gather at Webb dock
there is one person whose belief and passi@hould be protected. It paid no homage to the
on this issue and whose enduring enthusiashistory of the continent before invasion. In
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essence, it was a timid trade document. Howf the parliament. Democracy depends on a
ironic that today the forces of conservatismdiversity of opinion freely expressed. Now
as represented at this Convention by thmore than ever the people are alienated from
Prime Minister, should be entering into ahe parliamentary process, seeing it for what
pact, an unholy alliance, with the leadershijit is—a rubber stamp for executive decision.
of the so-called forces of modernity, the saw it for four years in the House of Repre-
leadership of the ARM, to again thwart thesentatives—good people forced to vote
will of the people. against their principles. Sure there will be an

The people want an elected president. Th stralian head of state disconnected from the
have told us that. They want a president whiy™Wn all right, but he or she will be selected
will act as a moral and cultural arbiter. This?Y theé major parties, and that is not good
alliance wants a puppet; a puppet prised o iough, with all respect to Governor-General
of the party bureaucrats. The conservatived!lam Deane, who has had a profound
seek inspiration from the likes of Edmund®ffect on the minds of Australian people.
Burke and a host of 18th century ascendancyBut if we put this other character in, which
thinkers to defend their cause. Theirs is aay be what the monarchists want to do, that
mean-spirited Hobbsian view of the world thatvill suppress all the energy that exists out
would suppress the enthusiasm of Australiartere in the community—the energy that
for renovating the political landscape andClem Jones, at 80 years of age, talks about.
imbuing it with alternative notions of partici- He puts some of you old-timers to shame.

pation. Mr RUXTON —Oh, calm down!

Mr Turnbull interjecting— Mr CLEARY —He has young ideas; yours

Mr CLEARY —Maybe you are one of are antiquated, my friends. It is simple really
them, Mr Turnbull. The Hobbsian worldto codify the powers of the head of state. We
evoked by the conservatives in this chambdrave heard the same yarn from Mr Craven
is at odds with the much vaunted Australianvhen he was up here today. We have heard
notions of egalitarianism and a fair go. that for years—him writing in his favourite

Mr Ruxton interjecting— rags, trumped up by Murdoch, to run the deal

) ) against democracy. We heard it again today—
Mr CLEARY —Itis even at odds with the ‘No effect whatsoever, Your Honour.’

brash larrikinism of some of the constitutional

monarchists who sit on the left of the cham-. YN0 among us would argue that the elec-
ber. Maybe you can call yourself a brasfio" of Mary Robinson as President of the

larrikin, if you like. About the time of the last RePublic of Ireland was a retrograde step, or
convention one of our greatest poets, Hendat it has in any way d'f)n'n'Shed the work-
Lawson, claimed that Australians would doffM9s Of that democracy? As we discussed
their hat to no man and call no biped mastey€Stérday with the eminent Gareth Evans, it
Now the best the conservative wing of thdS possible in Ireland for bills to be referred
republican leadership can offer the IOeololekthe High Couf)t. Why should we be un-
an appointed president—a president palatapi&PPy about that?

to the major parties. Their justification is pure Mr RUXTON —He’s a Melbourne High
scaremongering. It would not stand up in &chool boy—give him a go.

court of law if Mr Turnbull was defending w1+ cLEARY —Conservatives are trying to
you—forget yourself. What are they frightyo" ;s that the people cannot be trusted to

ened of? Do they fear a creative tension in theie o+ 5 president—this despite the fact that the
political system, or is it more that they fear, i hroponents of this argument are here by
giving up their power or their loss of influ- .+ 0 'of a vote of the people and not by
ence? appointment; this by virtue of the fact that the

Surely in a robust democracy we shoulgheople have had their say. Even Bruce Ruxton
welcome a president prepared to canvagmt here on the people’s vote; hard to believe,
shades of opinion distinguishable from thosbut it happened.
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The conservatives are trying to frighten thigoing to say merchant bankers; that is a bit
Convention into adopting a non-elected headnfair. This is our one opportunity for a
of state by claiming there will be tensionthorough, meaningful, inclusive renovation of
between the elected president and the parlia-tired political system. A prerequisite has to
ment. Surely in a robust democracy we shoulde an elected head of state protected and
welcome that creative tension. In a sense wenhanced by a clear, direct and simple set of
have got it today with Governor-Generakodified powers. That is what we have to do.
William Deane. There is a tension there, but | have peen at a couple of meetings with

it has been good for us because Williangiem jones. Clem is 80 years of age, full of
Deane has actually raised questions that soM)grant ideas, and what does Clem Jones want
of the timid were not prepared to raise. Hg, (57 He actually wants to enhance the
also defended me in the High Court When;owers of the president. In the meeting last
was sacked. In fact he said that | should nQfight he suggested that the president ought to
have been ruled ineligible. I consider him g3ye the power to refer legislation back to the
great man and a wise man. parliament. Good. What a novel idea, Clem.

An independent head of state would trulOh yes, don't talk about that, though, Clem,
invigorate the political process, and it is cleabecause the constitutional lawyers say it is too
the people have already said this again ardifficult. But you can find a way. There are
again and again. But, when the people speafilenty of times when the people would love
the conservatives drag out the 18th centutp see some legislation rethought and there
philosophies and claim something about thare plenty of times when legislation ends up
tyranny of the masses; but they will not quitébeing rethought because of the will of the
put it in print. What they are really trying to people. Legislation has been accepted when
say is that it is a tyranny of the masses. Getarty members—and | know that some of
specific with us about why you are scared othem here know this is a fact—stick their
the people. The conservatives are also tryingands in the air when they think they
to frighten this Convention by inventing a raftshouldn’t. The irony or the paradox is that the
of complexities which the eminent GaretHegislation ends up going back and they say,
Evans tells us just is not true. As we havd didn't really support it anyway.’

seen in 1975, the existing Constitution is So, Clem, you have been one of my inspira-
unclear about the exact powers of the Queenggns at this Convention. | have never met you
representative. Why haven't you been comysefore, but to find someone with young and
plaining for the last 12 years about the powergprant ideas shows that you don't have to be
of the Governor-General? Why haven't weys i have vibrant ideas. There is an old Mao

had complaints about that? No reason.  zedong line about saying articulately to the
Mr TURNBULL —Come on, what's the people what they are saying to you confused-
answer. ly. Clem Jones is saying in a careful and

articulate way what the people are saying

the tension, but we will go a step further byconfusedly. But in amongst the confused

electing a person with a broader mandat&N€ssage is the notion that the people want to

What we need is a clear, simple set of codi-écognise our black history. | want to recog-

fied powers. We can do that. We would?
regard ourselves as experienced, some wo
regard themselves as wise, and many wou
say that they are up to doing this particula
task. | think they are.

Mr CLEARY —Because you actually like

ise it in a preamble. | want us in that pre-
ble to say things about who we are and
en put a president in, Clem, who will
protect that Constitution for us and not a
puppet prised out of the party bureaucrats.

Enough of the hand wringing. Whatever my PEPUTY CHAIRMAN —I call the emi-
opinions have been of the people here, | nev8ENt Gareth Evans.
took the people here for hand wringers. | do Mr GARETH EVANS —As they say in
not take you as a hand wringer, Bruceshow business, never follow children, animal
Ruxton. Leave the hand wringing to—I wasacts or Phil Cleary; and certainly never, ever
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get an endorsement from him. My view of theio eliminate the possibility arising of the head
role of the head of state is and has been @ state exercising discretionary power to
long as | can remember that it should beesolve a conflict between the two houses.

essentially ceremonial and symbolic: repre- thg resolution itself does not try to set out

senting the nation at home and abroad, eMse 4ctyal text of the constitutional changes

bodying the spirit of the nation about WhiCh&ecessary to achieve this, rather it points the

Janet Holmes a Court spoke so eloquently.,y 14 how that text might be constructed. So
yesterday, and being available as a source say, going through each category of
consultation, ]f"d‘r:'ced andb Walrlnlng to tk? owers, that, for example, in the case of the
government of the day by all means bub,ers expressly already given to the
having no capacity to do any damage to an%,yeror-General and made subject to the

properly democratically elected government,qyice of the Federal Executive Council, that

For so long as | have been coming tdhose powers should be retained as they are,
official constitutional conventions—and obviously, but with some clarification about

having a masochistic streak, | have been ii{€ Position of the Federal Executive Council,
one capacity or another to every one of thed@@king it clear that that is actually the

things since 1973—I have supported effortg@vernment of the day. In the case of those
to codify and limit so far as possible thePOWers expressly given to the Governor-
faeneral at the moment but about which no

idance at all is given us to their exercise
d where conventions simply prevail, we
ée;\y, ‘Yes, the rules governing exercise of

today. Those efforts have been spectacula
unsuccessful in the past and may well be

again today. If someone like Ron Boswell ha
not already quoted me from the early 1980
| am sure they will, so | will get in first. |
have said in the past, yes, that trying to co

ose powers should be spelt out in detail.’
e do have a model for that in earlier resolu-
midons of previous constitutional conventions

up with a codification and power limitation@nd more particularly in the report of the
mpodel that attracts across—thpe-board supportfepublic Advisory Committee in 1993.
a labour of Hercules. Yes, | have said in the In the case of the reserve powers, unspeci-
past that achieving complete consensus died and certainly undefined in the Constitu-
this is a task likely to elude us even if wetion in relation to appointment and dismissal
worked at it for 30 years or more. Nonetheof Prime Ministers and dissolution of parlia-
less, despite that obvious feasibility problemment, we say in this resolution that detailed
| do believe the effort is worth making againrules should be spelt out to cover in an
and that the issue should at least be seriousdyppropriate way each situation in such a way
explored by this Convention. as to make it clear that the head of state
. . . , retains no independent personal discretion in
With this in mind and to test the issue, lgegling with these matters. Here again one
will be moving later in the day that which |4 take into account the report of the

Bob Carr called the very bold resolution)gg3 Republic Advisory Committee in that
emerging from Working Group 7 that arguesyagpect.

as Mary Kelly laid it out earlier this morning, . ,
for three things: first, full codification of the ._Fourthly, in the case of the Senate's power
ito block supply, which is not expressly

powers of the head of state in order to elimi:- L
nate to the maximum practicable exten mited by the present Constitution, we argue

uncertainty and ambiguity about their meanat the Constitution should be amended by a

ing; second, the limitation in that context ofProvision removing the Senate's right to reject
the powers of the head of state in order 8" t0 Significantly delay bills which appropri-
eliminate, again to the maximum practicablét€ moneys for the ordinary annual services
extent, the possibility of any conflict with the ©f the government.

principles of responsible parliamentary Attached to the resolution as circulated is
government; and, third, limitation of thethe relevant draft from the Republic Advisory
powers of the Senate to the extent necessa@pmmittee in 1993, which does as well as



Tuesday, 3 February 1998 CONSTITUTIONAL CONVENTION 105

any other draft | have seen to date the basgurprise to delegates that, faced with this kind
job of codifying and limiting the head of of choice, I, like Bob Carr, opt for choking
state’s powers. To round off the whole storyoff the problem at source by denying rather
that would need to be supplemented by than confirming the Senate’s power, and that
further provision directly addressing thes the proposition which is tested in Working
Senate power question. Group 7’s resolution before you.

What | suggest is that, if there is sufficient The whole question of codification and
support today which emerges from this modelimitation of the head of state’s powers is
it would certainly be possible for that workinglogically separate and distinct from the issue
group to reconvene and bring back to thef how the head of state should be elected or
Convention next week a fully developed drafappointed. Whether you opt for direct popular
constitutional text. election or parliamentary election or prime

. , . inisterial appointment or some combination
The question of the Senate’s powers is, dpinis Y
course, a particularly sensitive and delicat8l (€S, you can have accompanying that

one and it is likely, | acknowledge, to be the"10d€! any model you like on the codification
subject of som()a/ disagreemegnt; althoug f powers question. That has become clear

hopefully not as much as in earlier year rom the contributions made by the working

when tempers were still very hot and nerveloup CONVENors this morning.

were still very frayed by the events of 1975. That said, there is a very important practical
But you simply cannot take a position on thend political connection between the two
head of state’s powers without also taking &opics. If you go down the path of direct
position on the Senate’s power. The twgopular election, with all the risk of creating
issues, as the Prime Minister said yesterdag, rival democratic power centre that that
are inextricably connected. Given what thémplies, then, if you do not want to turn our
Prime Minister described yesterday as thexisting parliamentary system upside down,
almost unique power enjoyed by the Australyou simply have to limit or eliminate from the
ian Senate to block supply and the problemsystem all those powers which are capable of
that arise if there is a protracted deadlockiisuse in the sense of coming into conflict
between the two houses, you can deal withaith the principles of responsible government.
situation in either of two ways. If, on the other hand, you opt for parlia-
fentary election or prime ministerial appoint-

You can address the problem in the firs
place after the event, by giving the head of'€Nt @s at present, you do not have to any-

; ; {[‘ like to the same extent the problem of
state the power to dissolve the parliame Ing : -
against the will of the government of the day”VaI demoacratic legitimacy, and to that extent

albeit perhaps with a few more hurdles tclt Is less necessary—although in my judgment

: -1t is still highly desirable—to go down the
{témvegi}[/efroz;llo;r? tg&‘j\:l‘y’iIrg;aelxa;)rgﬂﬁehnﬁwt%%ath of codification and elimination that is

occur—something which did not trouble Sirmapped in Working Group 7’s resolution.

John Kerr in 1975. So you could do it that My own position on all of this is that if we
way: actually give the power in a tightly can agree on the elimination of all powers of
defined way to the head of state. Or youpoth the head of state and the Senate which
could avoid the problem arising in the firstare incompatible with the properly functioning
place by removing the Senate’s power tgystem of responsible parliamentary govern-
block supply—a power which is effectively ment, then there is absolutely no reason why
unique to the Australian upper house, one thate should not opt for direct popular election.
does cut across the whole concept of Weslt we could have a constitutional system like
minster style parliamentary government antteland’s, capable, as Phil Cleary said, of
certainly is not available in Westminster itselfproducing a President like Mary Robinson we
and which is also a power which before 197%ould be very well served in this country. It
no-one ever would have thought wouldvould be workable in both law and in prac-
actually be exercised. It will come as naice and it would be a model which would be
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responsive to that public enthusiasm, whichonstitutional commentators of both conserva-

undoubtedly presently exists, for a directive and radical persuasions have called ‘the

popular vote. full blast of the elected dictatorship of the
But let us remember that two essential ime Minister’. The model he is advocating

characteristics, which must never be forgotter/0'KS in Singapore. Singapore is minimalism

: -~ | action. | notice that my Premier of Western
make the Irish system workable and effective . .
First, the Irish President has effectively noAUStra“a loves Singapore—law and order, no

independent discretionary power whateveqraff't" no chewing gum.
when it comes to the appointment and dis- Mr RUXTON —No long hair!

missal of prime ministers and governments Professor PATRICK O'BRIEN —I wish

and the dissolution of parliament. Secondlyro congratulate those Labor Party state leaders

there is effectively no capacity whatever in&uch as Dr Geoff Gallop, Mr Mike Wran, Mr

the Irish upper house to block supply in %) ;
: eter Beattie—and there may be others—for
way that could create deadlocks that ultimat 5eing courageously consistent. They have

ly force the President to play an umpire r0|eregitimate ambitions to become heads of

My very short concluding point is this: thegovernment. Gareth Evans is busting to be
full codification and limitation of powers Prime Minister. He would knock off Kim
model in the Working Group 7 resolution isBeazley tomorrow if he could. But the consis-
worth pursuing for its own sake. But the issu¢ency of the gentlemen | have named is that
has this further consequence: if we can agrébey seek the direct election of the people to
on a full-scale codification or elimination of satisfy their ambitions to become heads of
all relevant powers that are capable of misusgpovernment. Yet here we have our own Prime
then we do keep alive the option of direcMinister and people sitting here—Mr Court,
election of the head of state. If we cannoMr Olsen, Mr Carr and others—being totally,
agree, if there is no substantial majority fomabsolutely fraudulently hypocritical. They
that position on the elimination of powerswant our vote to satisfy their ambitions to be
along the lines proposed in the Workingparliamentarians, to be ministers of the Crown
Group 7 resolution or something like it, thenand to be premiers and prime ministers, yet
the only viable election or appointment modethey tell us that we, the Australian people, are
is a less ambitious one—either primenot morally good enough to elect directly our
ministerial appointment as at present or, ashead of state. They say, ‘We want to do that
would prefer in that situation, parliamentarytoo.” In my view they have exposed them-
election. selves before the Australian people in the

Professor PATRICK O'BRIEN —We have Manner | described.

just heard Gareth Evans recommending thelt is irresponsible and politically dangerous
elimination of all checks and balances on thio assume, as have ARM enthusiasts, that
political executive in parliament. What he hashere is some sort of magical constitutional
advocated is the abolition of what checks weuick fix for Australia to become a true
do have in our existing Constitution on theepublic—the Flick solution. Remember the
absolute powers in between elections of owld ad: ‘One flick and they're gone.” The
Prime Minister. Our Prime Minister has thechange that we are discussing and addressing
absolute power to declare war, to make alit this Convention is a huge task. As with the
treaties and to appoint all ambassadors and &lmerican colonies of Britain in 1776 and as
judges in the federal jurisdiction. He hagointed out at the time by John Adams, the
enormous powers of patronage—who gets artisansition from a constitutional monarchy to
grants, who gets the slices and shares af republic involves nothing less than the
AUSSAT, et cetera. So he may as well noéxtinguishment of all authority under the
only abolish the office of head of state buCrown as the foundation of government and
also, in the words of Bertolt Brecht, ‘abolishthe reconstitution of all legislative, executive,
the people’. Because that is what he is advgadicial and bureaucratic institutions under a
cating. He is advocating what many Englismew authority. The question then becomes the
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vital one: who or what will constitute that Australian people will not take an interest in

new authority on which government is to bahe Constitution is, ‘It has nothing in it for us.

founded? It is a document that grants power to govern-
The ARM and their supporters, the wielder§n€nt over us.” | would bet anyone here that

of the system, want themselves to be the nelly & referendum was put tomorrow: ‘Will
ustralia become a republic with the Austral-

authority. When you ask, ‘Who are the 80 pe I h . I

cent who say that we have a directly electel@? _PeOPle as the sovereign source of a

president as our head of state and who are th@litical authority and with the right to elect
eir head of state?’ then it would pass by a

13 to 15 per cent who o it,’ th O
P Ppose It, the answ vote of something like 75 per cent. We cannot

is simple. The 13 per cent are the politi > ;
cians—por many of tr;wem—who operatg an@ecome a republic on the basis of 51 per cent;

benefit from the system, those former justice W€ N€ed a much bigger majority. | am not

of our courts and, in some instances>2Ying this for trickery. The ARM people

governors-general who got where they gdinoW this. Why do they cling to this hierar-
through the preferment of the present systeffjlic@! €litist system which would be far worse
of patronage. Then there are the moguls ald2" the ACM? Because they are elitist and

their paparazzi and their glitterati. They ardl€rarchist. They are not democrats. That is

the 13 per cent. The rest are the majority '€ Simple answer.

the Australian people. Now, | come to the outcomes once the
Mr GARETH EVANS —What about the People grant through the Constitution exec-

powers issue? What about coming back tgtive authority to a new head of state whom

what you are supposed to be talking about-We aré happy to call the Governor-General
the powers? because ‘president’ tends to be associated

, _ with full executive systems such as
Professor PATRICK O'BRIEN —1 did not  america’s, where the head of state is also the

interrupt you. head of government, or more modified ver-
Mr GARETH EVANS —I was trying to sions such as in France. It also maintains
help you. continuity.

Professor PATRICK O'BRIEN —So it is The proposals that we are putting forward—
a case of the hierarchical elites wanting th#hat is, the group to which | belong in Perth
power to elect their head of state. That poweand the group that | have associated myself
must reside in the people of Australia. Thevith here—indicate and demonstrate that the
Australian people must constitute the newlesire of the overwhelming majority of the
source of authority. We must say that alAustralian people to directly elect our head of
legislative and executive power resides in thstate is not a radical measure to be feared but
people and that, by the constitutional grant o welcome, natural and evolutionary step that
the people, those powers shall be exerciseadn be introduced through simple amendments
through particular institutions such as théo our Constitution. If that is done—as Gareth
head of state, the Prime Minister and th&vans pointed out—by changing the system
parliament. It is ridiculous to talk aboutto a republic you do upset the balance of
rewriting the Australian Constitution and stillrelationships between the existing offices, but
define the Governor-General or head of statde third rail that all the hierarchical elitists
as the source of executive authority. You wildo not want us to touch—Touch it and
not get a republic unless the power of soverou're dead,” they say—is prime ministerial
eignty is clearly defined in the Constitution—power, the absolute powers of the Prime
not just in a preamble but in the body of theMinister. They are far more potent than the
Constitution—as the sovereign source of afpower of the Senate.

power. The office of Prime Minister must be made

I have taught the Constitution to primarya constitutional office. How can that be done?
and secondary school students—right the wayery simply. If we are going to codify in
through. The invariable reply as to why theorder to restrict some of the so-called reserve
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powers of the Governor-General, such as tredhered to by all members and branches of
sacking of government, et cetera, we shoulgovernment.

codify some of the conventions relating to the
office of Prime Minister. Let us codify for-
mally the convention that the leader of th
majority party in the parliament, the House o
Representatives, becomes Prime Minister b

This means that there must be some discre-
ionary power because if advice of the Federal
xecutive Council means that the Governor-
eneral or head of state must do what he or

independently of the advice given to him

Now, of course, normally it will go to the because there might be things that he knows
person who is the leader of the majority partyhat the Prime Minister and the parliament
but, as we know, the institutional person whdave not known, or in the event where you
has the power to hire and fire has the reget one party totally dominating both houses
power. So if you give the power of the hiringof parliament.

and firing of the head of state, which is a |, conclusion, I believe the proposals that

sovereign power, to the Prime Minister and,e are putting forward will have three out-

parliament, you are making them the sovelsymes: they will lead to increasing the ability

eign authority. To conclude, the first clause iny 5 Australians to have a greater say in the
our Constitution must say words to the ef;

foct d1h tten it d ) olitical and governmental processes of our
ect—and | have written it down in proposeteqntry and who alone will possess the
amendments here—that all legislative an

) . . gislative and executive powers of govern-
executive power resides in the peofExten-  ent tg e exercised on their behalf by the
sion of time granted)

parliament and the Governor-General as their
Mr GARETH EVANS —And you can representatives and not masters; they will
address the topic for the first time. have the effect of establishing and strengthen-

, ing the role of parliament as a true legis-
Professor PATRICK O'BRIEN —You see, |ator—and we all know it is not a true legis-

that is the problem. lator: it is principally a rubber stamp for the
DEPUTY CHAIRMAN —Will you get on  Political executive; and they will have the
with it. effect of subjecting the political executive, the

Prime Minister and cabinet, to greater checks
Professor PATRICK O'BRIEN —Yes, but and balances by making it more accountable
would you ask this person not to interruptto the Australian people, the parliament and
The clause that | would recommend goethe rule of fundamental law through its
something like this: the executive power ohecessary and long overdue incorporation into
the Commonwealth of Australia is vested irthe Constitution. Thank you, ladies and
the Australian people and, by their grant ogentlemen.

leave as codified in this Constitution, is
exercisable by the Governor-General as thejy PEPUTY CHAIRMAN —I should say that
directly elected representative and extends € INitial debate that we began yesterday was
the execution and maintenance of this Constiiended to be—and is continuing as—a
tution and all laws of the Commonwealth. Proader debate. That is why speakers had 15
minutes and why people really had a pretty
As to the duty of the head of state oibroad remit. The chair and | took the strong
Governor-General, this is what | wouldview—and perhaps | should have acted earlier
propose: as the delegated and directly electeth this—that, on the specific issues coming
representative of the Australian people andp, people are really invited to address the
subject to this Constitution, the Governorprecise subject matter. It is not a broad
General’s sworn duty shall be to honour andebate; it is a very narrow, sharply focused
defend the integrity of this Constitution anddebate. | hope other speakers will take that
to ensure that its terms and provisions ar@ato account.
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Dr GALLOP —I cannot resist the oppor-to look at the hard version of that group of
tunity to commence my small speech todagbjections. | think the hard version of that
by referring to an incident that occurred ingroup of objections really takes shape as an
1982 when the rage was still being mainideology which sees political life, in essence,
tained in respect of the 1975 crisis. It leadas a mystery, the guidance and occasional
me to conclude that, when we discuss thmtervention into which of non-elected heads
powers of the Governor-General, the powersf state is necessary if it is to work.

of a head of state, it is really all a matter of The only restraint that will act upon those
perception. heads of state will be tradition and conven-

In 1982 the rage was being maintained ition. The hard version of that particular view
the University of WA. The speakers werewhich was put forward earlier today by one
myself, then a lecturer at Murdoch universitypf the working groups | believe creates
John Dawkins, then a member of the federadroblems for a genuine Constitution. What
parliament, and Professor Peter Boyce, whoonstitutionalists try to do is anticipate the
has just recently retired and, | believe, haiuture, plan for the future and create a frame-
stood on the ARM ticket in Tasmania. work of certainty for those that participate in

Unfortunately, the rage had diminishedh€ political process.

somewhat by 1982 and there were not a lot of As we have seen in Australia, occasionally
people at the meeting but there were threthings go wrong. An example is 1975. It
elderly gentlemen at the back of the hall withexposed a serious flaw in our system where
very distinguishable short back and sidegreat uncertainty and, indeed, great disagree-
haircuts and very dark, baggy suits. We couldchent resulted about the reserve powers. Of
not quite work out where they were comingcourse, the hard version of that ideology |
from. We all finished our speeches and one okferred to earlier was used to justify the
them finally asked, ‘It is all very well to be precipitous use of those reserve powers rather
talking about the powers of the Governorthan the resolution of a political crisis through
General but | would like to know when thethe political process and parliamentary nego-
speakers are going to take up the armethtion. That, of course, is called responsible
struggle against the British empire,” at whichand parliamentary government, which ought
point one of the speakers had a call of naturép be the basis upon which we build our
another hid under the table and | was lefConstitution.

facing 150 years of rabid Irish republicanism. o, present Constitution, as Professor

Can | say that 15 years later | believe thaGeorge Winterton has written so often, simply
the Irish republican model is a very goodvests the power to appoint and dismiss a
model and provides a very good basis upoRrime Minister and to refuse to dissolve
which we can discuss this topic of the powerparliament with the Governor-General in
of the head of state, the powers of thextremely generalist terms. It then relies on
Governor-General. Let me refer quickly to thehese conventions to regulate their exercise.
opposition arguments about codificationThere is only an apparent consensus about the
which has been the recommendation of these of those powers. As Professor Winterton
working group that | was on, reported byhimself has said in his many written works on
Mary Kelly earlier this morning. this subject, the boundaries are often indis-

Opposition to codification seems to bdNct

based upon three propositions: firstly, that the If we are to accept the existence of such
conventions are too complex for ordinaryeserve powers, their replication in any case
mortals to comprehend; secondly, that this always going to be subject to question. We
conventions are too controversial for there toeed as a people and deserve as a people
be agreement; and, thirdly, that history isnore certainty about how our political system
constantly marching on and creating new andperates. Different methods have been pro-
unforeseen consequences. | could addregsssed to handle such situations—most notab-
each of those in turn but | would rather likely, partial codification on areas of general
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consensus. The distinction between partial ansl an important argument—codification of the
full codification, | believe, is not as great aspowers of the head of state may very well
it would appear. But, certainly, | think we pave the way for a much more serious discus-
should seek as full a codification as is practision in this Convention, and here | am ad-
cally possibly. dressing, in particular, delegates from the

There has also been a suggestion that publican movement, of the direct election of

create an advisory body to help the Governot'€ head of state in a future republic. This is
General or the head of state in the use of thed @spiration that is deeply held by the people
powers, or the so-called ‘bee sting model©f Australia, an aspiration that we should take

which would have it that the head of stat&€rously, an aspiration which should lead us
would automatically lose office in the event© Provide a workable and practical model for
its realisation. We do have a responsibility as

that they use their reserve powers. : h ¢
y , P . delegates to this Convention to heed the voice
Let me give three arguments in favour obf the people.

full codification for the consideration of this A non-executive presidency with codifica-
Convention. Firstly, to those who believe w P y

need the basis of experience before we ta '@n of the powers and the limitation of those
up any constitutional proposition, | think wePOWErs paves the way for a very serious

can safely say that the experience of oth a?ts\l/sgrﬁg?/g (;fnthoag"d|§i<(:)tne![%ct|(|)a[1éel ?ﬁgf‘é‘;
jurisdictions, be they monarchies, such 9 P

Japan and Sweden, or republics, such e agenda of this Convention and to give it
’ ’ Serious consideration.

Ireland and Germany, has shown that it ca i ]
be done, that we can have responsible parlia-S0, Mr Chairman, | believe the arguments
mentary government and non-executiv@égainst codification qltlmately fall dOWﬂ
presidencies or monarchs without politicall hey are based on a view of the world which
interference. We are not talking here of ah think might apply to life, in general, that

untried, untested leap of faith but of a constithere is mystery for which we need some
tutional practice that is proven. flexibility and some guidance. Certainly, for

Secondlv. to appeal to the republicans iIife in general we need guidance from our
Y, PP P thost reverend friends here. But we are talking

the Convention, codification is part and parcely, + holitics. We are talking about a human
of the antimonarchical ideal of a republic. reation for which there should be rules

There are many parts to a republican ideo hose rules should be understood by the

ogy. But, as Philip Pettit has written, with S . o i
respect to the antimonarchical, antiheredital ggg le that participate in that political pro

elements of a republican ideal: ) o .
So | believe that the anticodification point

This idea is perhaps nothing more than an expre . e -
sion of the deeper idea that republics are meant fg view is simply based upon a view of the

be governed by laws, as it used to be put, and n¥orld which is now antiquated and out of
by individuals: that they require the rule of law, inplace. Finally, as | said, if it paves the way
which there is no room for the caprice of thefor a serious discussion of direct election, |

autocrat. believe it will have played a very useful

In other words, under a system in which ther@Urpose.

is reserve power, the potentiality always exists DEPUTY CHAIRMAN —Before | call

for the application of those powers in wayeter Beattie, | should advise that names for

that reflect the prejudices of those individualsomorrow’s working groups should be handed

rather than the laws and conventions of thiato the secretariat by 2 p.m.

society. | believe that we ought now to move \y- BEATTIE —Since 1996, the Union

towards a system that goes away from thaf,oi has flown over the Queensland state

essentially pre-modem, essentially monarchsaiament. We are the only state parliament

ical view of the world. in Australia which has the Union Jack flying
Thirdly—and not as important as the firstover our deliberations. Our Coat of Arms was

two arguments, but, nevertheless, | believe ¢hanged in the 1970s to include a rampant



Tuesday, 3 February 1998 CONSTITUTIONAL CONVENTION 111

English red deer. All that is missing in theto whether it is partial or full in a moment—
eyes of some is a furled umbrella. | mentionio give certainty.

this so that all republicans appreciate the | disagree with some of the submissions
determination of those opposed to an Australat have been made this morning that are
ian republic and the difficulty of the taskgpposed to codification. Codification provides
facing us. certainty. It provides certainty in terms of the

| say to my fellow republicans: remember@rgument, it provides certainty for the Aus-
that any constitutional change has to bfalian people, it provides certainty for the
approved by a majority of people in a majori’éad of state and it provides certainty for the
ty of states. There wili be a campaign run bgovernment. Codification is a key part of this
the monarchists in states such as Queenslafgferendum being successful, and that is the
Western Australia and South Australia t@ottom line. Those who have argued against
defeat the move to a republic by defeatingodification have used arguments like: exist-
any proposition in those states, thus prevenifld conventions are unreviewable. Says who?

ing there being a majority of states—in othe¥Vhat an arrogant position to take. The Con-
words, the referendum will fail. stitution and the system of government we

) ) have are there to serve the Australian peo-
We cannot win the republican argument byle—not some archaic view. Therefore, they
winning just in Sydney and Melbourne. lare up for consideration.

stress: we must win a majority of people in & . constitution is not a dead document, it

majority of states. We must, therefore, Prois alive. It will change from time to time, and

duce recommendations that result in a CONVIE st change. But the final arbiter is always

cing referendum question, and that must, ifhe Ay stralian people, in the form of a refer-

my view, include the popular election of 3andum. They have demonstrated, on many

president, Those who attack that on th‘cajccasions that they are unwilling to change
grounds that it is populist attack the AUStraIWithout ve’ry good c);use, and tha% is the fin%l

ian people. arbiter—the final break. | see nothing wrong

There are two issues before us. The first iith putting the reserve powers in the Consti-
the powers of the new head of state and tHgtion. | have heard no argument here to
second is how those powers are defined. A3iggest a contrary view.

a strong supporter of the direct election of the SENATOR BOSWELL —Gareth says you
president, | support the codification of thegan’t do it.

president’s powers to the maximum practical . BEATTIE —What happened in 1975,
extent to eliminate any uncertainty— in my view, confirms the need to achieve that.
SENATOR BOSWELL —Gareth says you | believe we are capable of codifying and of
can't do it. drafting the appropriate codification clause. |
i refuse to accept the argument, which | regard
_ MrBEATTIE —I will come to the Senate a5 pathetic, that we are not capable of codifi-
in @ minute—to eliminate any uncertainty olcation. That is an admission of defeat before
ambiguity about their meaning. As well, lye even start—a pathetic argument to say the
support certain limitations on the powers ofery |east. | believe we are capable of draft-

the president in order to eliminate any conflic;ng the appropriate codification requirement.
with the principles of responsible government. | know that one of the most contentious

We need to be very clear that whateveissues here relates to the area of codification
goes to the Australian people in the form ofn terms of limiting the powers of the Senate
a referendum question is clear and unambiglyy amending the Constitution to remove the
ous. If it is otherwise then those opposed t&enate’s right to reject or significantly delay
a republic will seek to use it as an opportunibills appropriating money for the ordinary
ty to attack the proposition across Australiaannual services of the government. | know
particularly in the outlying states. Thereforethat will be the issue in debate. It is an issue
codification is a clear way—I will come backwe need to handle very carefully. Let us get
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a few facts on the table in terms of thispresident to have. If you like, the role of the
debate. Let us not forget that, in 1911, theresident would be as the defender and
House of Lords lost the power to blockprotector of the Constitution and, at the end
money bills. It happened in Britain. For thoseof the day, the matter would be determined by
of you who run around arguing thethe High Court. This is based on the Irish
monarchists’ cause, look at what happened imodel. This is what the Irish President has the
Britain in 1911. power to do and | think it is an appropriate
Let us talk about the Senate for a momenPOWer for the president to have. When Mary
The Senate has become a party pomicgoblnson visited this country and there was
house. It is not the states house, which & 9reat deal of warmth |, like many people in
where it started. The system of party endorsé€re, thought she played a constructive and
ment has left the Senate as the domain @OSitive role on behalf of her country. |
political parties, and to argue otherwise is }%gleve our elected president could do exactly
nonsense. Too often, some have argued tH3€ Same thing.
the Senate has been a dumping ground for| ~ynclude my remarks by saying this: |

party hacks on both sides of the house. Th@a, that what will come out of the debate

point is that what happens in terms of th§ag ting from this referendum question will

Senate—Senator Boswell may be a bit mMorge 5 campaign by some to attack the issue of

reluctant to interject on me now—is thatho Aystralian republic by attacking the
senators are elected by the people of the Stﬁ?‘ewon that goes to the Australian people.
and they are accountable to no-one. That {51 is why it needs to be clear, it needs to
exactly what happens. be unambiguous and it needs to be certain.

That is why, in terms of this argument, | amCodification is a key part of that. To some
prepared to go back to 1975 and say thatdxtent, the argument about partial and full
believe that what happened then has, in mgodification is a matter of semantics. What |
view, led to the conclusion that the reservéhink is required in that debate, and the
powers should be in the Constitution. | haveesponsibility that rests on us, is to come up
no hesitation in taking that view, and | comewith what codification is necessary to give
from the state where the late Senator Bertieertainty. That, | believe, is the bottom line.
Milliner, you may recall, passed away and thé believe the Australian people watching this
state parliament then refused to appoint @onvention want to see not only a positive
senator from the same political party. Theyand constructive outcome from all of us that
sent Albert Patrick Field down here, whocan be put to them in the form of a referen-
found his way into a footnote of history bydum, but also the direct election of a presi-
that short endeavour on his part. dent.

~Let me be very clear: | am totally suppor- pr paAvID MITCHELL —Mr Deputy
tive of an elected president to reflect the ‘.""”Chairman, | was privileged to speak yesterday
of the Australian people. But the way 10 give;nq 15 set a pattern for the position which |
certainty is to codify the powers and out O esent to this Convention and to the people
that we will avoid, as much as is humanly,s aysiralia. | was elected on a policy of
possible, a hysterical campaign by some i8,5hring the present Constitution and of
the referendum who will wish to defeat thesupporting the sovereignty of the law as
move towards an Australian republic. expressed in our Constitution under the Queen
Therefore, | am generally supportive of theand the Governor-General. You will recall, as
proposition advanced by Gareth Evans iwill the people who were listening on the
terms of committee recommendation 7. | wasadio—but maybe some of those present here
a member of that committee. The other issughis morning have not yet had the opportunity
there that | find attractive relates to enablingo read theirHansard from yesterday; there
the head of state to refer any bill to the Higlwas only a very small number present in the
Court for a decision as to its constitutionalitychamber yesterday—that | explained that as
| think that is an appropriate role for thewe read Queen in the Constitution we should,
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in general terms, understand this to mean ti&ir John Kerr, you did absolutely the right
Crown; that is, the person responsible fothing. We have had enough of this govern-
administering the executive government anchent.’

for administering and maintaining the law. Some people are speaking about the need

| speak to the question: if there is to be dor citizen initiated referenda and a right to
head of state, what should the powers of theecall members of parliament, a right to recall
new head of state be and how should they e government. That is exactly what exists in
defined? Of course, there should not be a nethie Governor-General now. There is a right to
head of state. | will not repeat what | saidecall; the Governor-General protects the
yesterday but it is perfectly clear that we dgeople. Conventions are important, but con-
not need a new head of state. ventions cannot change the law. If the Consti-

: ution specifies that the Governor-General has
In order to determine what the powers of% power, he has that power. If there is a

gﬁ\é\' ?es?gczfrgi[?tﬁgggutlge?:’wi}r?‘rgtlsa%réel_convention that he does not exercise that

. ; ower, that convention is that he does not
e L e oo o el 2oy exercise the power, not that he never
ensure that there is not—but if there is a nef*€rcises the power.
head of state it is very important that we | know you all have your copies of the
should understand the responsibilities of th€onstitution in front of you in this house
Governor-General now; the responsibilities awday, for that is exactly what we are talking
spelt out in the Constitution. It is difficult about. Maybe you do not need your Constitu-
perhaps to understand the full extent of théon in your hand; maybe you know your
reserve powers because they are not spelt oQonstitution so well that you do not need to
There is a very good reason why they are ndie referring to it from time to time. You will
spelt out, and this is because it is the respoire aware that particular powers of the
sibility of the Governor-General to protect theGovernor-General are spelt out in section 58.
people. The Governor-General has the discretion—and
you will recall from what | said yesterday

| know that there are some who will say; . : .
‘But the parliament has been elected by thgow he exercises that discretion and the

people.’ That is true. You have heard in argestricti_on on the exercise of the discretion—
excellent address from Mr Paddy O’Brien thiéoasdszcd“ns tf[’h S'Qr;rﬁ;nﬁ’:ﬁf '_Pﬁci’s l?sw fgr t;we
morning how the Prime Minister has eXtremeprotectionyof thep cople i—|e does this b
ly dictatorial powers. Not only does the PrimeDeference to the inpterepsté of the people Hye
Minister have extremely dictatorial powers& his in hi biite und P Gpd'H
but the government of the day workingQ0€S IS In his responsibility under od. He
together has totally dictatorial powers, irreggsvse Pa\g; tg)s ;r)o(;/ve; aggn?g ?\bl]%lij;?e?axestgtls
spective of what the opposition might thinkP b u Sc] dams s e P
and irrespective of what the people migh}Y%Y Ie exFecte 'ﬁ) hlsm|sst € ove(;nor:-
think. One perceived that in 1975 at the tim ﬁggaa ’rr%tsteiitt tgn ttr?ngﬁr?ﬂa ti/’lir?irs]tert’se
of what is often called the dismissal. There

s . advice. He would tell the Queen to dismiss
the Governor-General dismissed the Primg. X X
Minister and called an election. It was thd™: The people will have their say at the

Governor-General who called the election. ext election, won't they, as to vv_het_her the
course, he had discussions with his new pri?n?éovernor-Generm was properly dismissed or

Minister, Malcolm Fraser, but it was theOt?

Governor-General who actually called the You will see, or you know already, that the
election. He said to the people of Australia irGovernor-General has the command in chief
effect, ‘I have done this in an endeavour tof the naval, military and air forces. The Hon.
protect the people. What do you think abouGareth Evans seems to have left the chamber.
it?" And by the greatest vote ever the peopl&he Hon. Michael Hodgman will recall an
of Australia said, in effect, ‘Governor-Generabccasion when there was a dispute between
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the Tasmanian government and the federakting point of view, but | believe that that
government, when a particular federal goverrwould give me more powers than the govern-
ment minister determined to use the air forcenent of the day, more powers than the Prime
in opposition to the Tasmanian governmenlinister, because | would be in charge of the
position. Now, supposing it had not just beemrmy, the navy, the air force and the
the one use of the aircraft but supposing thEommonwealth Police.’” Actually, Joh on one
minister concerned had decided to send a fleetcasion was asked what he thought about a
of bombers to Tasmania: what would haveepublic. He said, ‘I think that would be all
happened? The Governor-General would havight provided you made me the first presi-
exercised his powers as commander in chiglent, and you might have trouble dismissing
in the interests of the people. It is the resporme.’ | think those of you who know him
sibility of the head of state, if there be a newnight say that that would be right.

one, even as it is the responsibility of the
Governor-General now, to exercise his poWy

ers, to use the words of the preamble, humb% : ;
. . : ey will be less than those which the Gover-
relying on the blessing of Almighty God. nor)-/GeneraI holds now, who is going to get

DEPUTY CHAIRMAN —We have on the the powers that he leaves behind? That is an
list Mr David Muir, but there has been aimportant question that | think our republican
substitution for Lady Bjelke-Petersen. friends want to be looking at too. If they go

to the Prime Minister and his cabinet, exec-
_Il‘ag% FrLegIII? EE;E %‘JEE ng\IJITtETErEuSs?\Isa utive government, | do not believe the people
y y ! y’gf Australia would be very pleased. The

Nevertheless, they are important questions.
the president’s powers are to be such that

because | did suggest that | was not going t cople of Australia keep on saying that

speak, but then | thought that here was
: governments have too much power now. Of
wonderful opportunity for me to say a fevVcourse, lots of people are saying—even the

words on this very important occasion. | ) . -
really want to speak on whether Australi{‘;an who drove me in the bus this morning—

should become a republic or not. That wal'at if @ president were to be appointed he
my main ambition, tIJOut | have been told Ishould be elected by popular opinion. So you

must keep now to the subject we have her@ayef two arms here: you have the lpopular
which is:pif there is to beja head of statedplnlon people, there is Peter Beattie, who

st spoke before, and you have the people
what Should the powers of the new head Qo hoviove that . should be by two.thirde of
y " the parliament. The two-thirds of the parlia-

Personally, | do not believe that we need ment system would be fairly political; it
republic or a new type of head of statewould be very political indeed. | was ex-
Nevertheless, | do want to have a few wordgemely interested to listen to Peter Beattie
about it. | believe that at the present time wealking about the Senate, codification and
already do have an Australian head of statevhat the Senate ought to do. | was in the
The Queen is the symbolic head, as far as9enate when Paul Keating as Prime Minister
am concerned, and the Governor-General &iid that the Senate was unrepresentative
our constitutional head of state. Theswill.

Governor-General has the powers of the ,
Crown, the Constitution, the Westminster. ?}ELEGATES INTERJECTING —That's
system and their practices. | believe that thddnt:

president, however chosen, if it ever gets to Lady FLORENCE BJELKE-PETERSEN

that stage where we choose to have a presi-It is not. It was a very fine institution and
dent, could have very unrestricted power. I was very proud to be a senator for 12Y4
had the privilege of being on th&Vitness years. | believe this is a very important point:
program in Sydney not so long ago and | wathe republicans have to make sure that the
interviewed by Paul Barry. He said to meaim of the republic is not finally to get rid of
‘You could probably become the president othe Senate. | believe the Senate has very
Australia.’ | said, ‘That sounds a very inter-strong power, a power that can consult about
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what the decisions of the House of Represeshould be able to freely exercise their con-
tatives are. It is something that is very importscience when they vote.

ant as far as Australia is concerned. Another point | should make in relation to

| am pleased just to be able to say thesge republic issue is that the Clem Jones team
few words here today. | certainly hope thatn Queensland actually did out-poll the ARM
we will not be changing our system. | certainin that state. | leave that thought with you
ly hope that we will continue to have apecause | know the ARM have made it very
Governor-General, although | heard Mr Cartlear that they have the leading mandate in
himself say that we should keep the namgelation to the issue of the republic. Perhaps
‘Governor-General'—I think that is import- we do things a little differently in Queens-
ant—and the term ‘Commonwealth ofland. In relation to the Clem Jones model that
Australia’. | suppose that would certainlyhas been circulated to this gathering, the
please everybody. But, as far as | am cormodel has been put up for discussion. We are
cerned, | do not want to have a change at abhe only team that has actually put up a
| want to keep what we have now. | do noimodel as such to this Convention. The key
believe that a republic can make Australia anjsue in that model for us is the election of
more democratic than it is. I am very happyhe head of state by the people. Clearly one
to live in Australia. needs to focus on the powers in relation to

As | look around the world, | see what haghat matter.

happened to republics. | look at 97 per cent \we recognise that when we talk about
of them. | would not want to go and live powers we take into account the fact that
there. | do not say that that would turn Austhere are different perspectives in relation to
tralia into a republic like some of the 97 pemower, There is the perspective of the Prime
cent in the world, but you have to be carefulpinister or any prime ministerial aspirant.
The main rule is that if you get a president inrhere s also the perspective of the Australian
you have got to be able to dismiss them iheople. One could concede that any Austral-
necessary. | leave those thoughts with you.jhn Prime Minister would want the power to
certainly do not intend to say what the powerfjjre and fire. A Prime Minister would not
of the new head of state should be and hoyant somebody out there in the public forum
they should be defined because | do not waRfho may in discussion challenge issues of
a new type of head of state. debate. We say that it is healthy for democra-
Mr MUIR —I cannot let this moment pass,cy for that to occur and that the proper per-
being the former Australian Vice-President ofpective in relation to this issue is not the
Amnesty International, to reflect on how greaperspective of the Prime Minister but the
it is that we today are able to discuss th@erspective of the Australian people.
issues that we are today in this great country \ne pelieve that the head of state in a
of ours. Whether we are a republic or gqnpiic is the guardian of our Constitution.
monarchy has no impact on whether W&phe nrimary role is to be the guardian of our
commit atrocities to our people. BUt Wecqngiitution and to be a fail-safe when our
believe that a republic is a change for the,iament fails to provide in a proper way for
better for Australia and it is a process of ouf,a Aystralian people. We are talking in this
development. instance of safety and security for the Austral-
Powers are seen to be a key issue in whettan people. We accept that there is a need for
er the head of state is elected by the peopla.full codification of the powers in order to
Certainly this has been the view propoundedbtain that certainty. The present position is
by the ARM. | would urge that the ARM one of uncertainty, and wide powers as a
allow a conscience vote by their delegatesesult of that uncertainty. We do not accept
here in this assembly in relation to the kindhe ARM position that the powers of a presi-
of republic that we have. | do not think thatdent remain identical as they are written in
this is the place for party direction in relationthe present Constitution. Those powers are too
to such issues. | think that all delegates hergide. We can say that they are modified by
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convention, but the reality is that it is in blackgone to him and expressed a dissatisfaction
and white in that document—certain powersvith the present governance of Australia. The
such as veto over legislation. people want more direct say in government

It is appropriate that the Prime Minister hednd they are concerned about the control of

the head of government and that the issue Rfarlllan?ent by the executive.

relation to any contest between head of statelt is important that the head of state have
and head of government can only occur whei@e power of referral of bills to the High
you have a head of government and afourt. Gareth Evans made reference to that
executive president. | am not suggesting th&arlier today, and this is a matter of discus-
we have an executive president. | think thagion that came out of Working Group 7. | am
it is not beyond the intellectual powers ofhoping that the Convention will support the
Australians to devise a safe model for desolution in relation to Working Group 7 in
popularly elected president. | do not believéhe sense that it leaves it open for a popular
that our intellect is any less adequate than tHiection.

intellect of the Irish, the Austrians, the Finns The powers of a head of state would not
and the Icelanders. Those people have beeslate to any reserve powers that were not
able to devise a safe form of government angroperly set out. There would be no power of
a safe and appropriate apportionment ofeto over legislation, as provided in the
powers between head of government and heagesent Constitution under section 59. There
of state. The models vary from the Irishwould be no unilateral taking charge of the
republic that we have heard in discussion hekgefence forces and there would be no unilater-
this morning, where the head of state in thal action in relation to High Court appoint-
Republic of Ireland has very little power, toments. The powers would include powers of
the strong model of Finland, where the popupardon, and of commuting or remitting pun-
larly elected president in that place haghments in relation to Commonwealth juris-
executive power. But in all those four countdiction; the power to address the Australian
ries we have a popularly elected head of stajgeople after consultation with the executive
and a Prime Minister, and it works. council; the ability to refer bills to the High

We are looking for a best practice for theCourt so that the Australian people could be

governance of Australia. We believe that th@rotected in advance of any unconstitutionali-
people of Australia under present governan%; and the codified powers referred to in the
are shut out. We believe that the best way gtA\C report.

drawing the Australian people into our pro- | urge delegates not to be afraid to be
cess of government is to give them a dirednnovative. Our original Constitution, as
voice. | refer you, in relation to the codifica-drafted by Sir Samuel Griffith and other
tion aspect, to the Republic Advisory Com{athers of Federation, was pure innovation.
mittee report. It has been referred to in somBlease accept the challenge laid down by our
detail today. It has been called the RAQredecessors to grasp the nettle for worth-
report for short. There has been a circulatiowhile change. Do not let any change be mere
of documents here today in relation to that. window-dressing. Symbolism is important to
urge all delegates who have not closel§he Australian community, but the Australian
perused the wording in those documents tpeople deserve more. Do not be afraid to
please do so. | think it is certainly a veryaccept the challenge. Do not be afraid to put
valiant attempt to codify power. It can beyour faith in the Australian people. Do not
done. deny them the choice of electing their presi-

. . o dent. Thank you.
In relation to the power issue, it is import- i
ant that the head of state has some power.CHAIRMAN —Thank you, Mr Muir. | now
this morning. He will be able to say to youdathering, followed by Clem Jones.
that he has met hundreds and hundreds ofMr TURNBULL —Thank you, Mr Chair-
people over the last few weeks who havenan. We are dealing now with the issue of
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the powers of the new head of state. For theonstitutional practice is? At the very least,
purpose of these remarks | will assume we afgow can we resist putting in the Constitution,
dealing with a non-executive head of state as has been done in the RAC patrtial codifica-
a non-executive president—I am not closingion model, those very basic principles which
off the option, from our point of view, of are beyond controversy? At least it would
supporting a different name, but | will usemake the Constitution a more meaningful
that for the time being—who would have thedocument.

same powers or less than the Governor-Gener-T

al urning to the partial codification model, |

would like to draw your attention to item 4,
Mr Clem Jones has proposed a directlyhich deals with the dismissal of the Prime
elected model that would give the presidentlinister for a constitutional or legal contra-
additional powers. We believe that is not aention. At the moment there is an undoubted
good option. We feel that a directly electegpower invested in the Governor-General and,
president should either have no powers—fdndeed, state governors to dismiss a Prime
example, as in Ireland—or be the chieMinister or Premier for a serious breach of
executive of the nation, as in the case of théhe law. When | say it is an undoubted power,
United States. We think the French arrangd- mean that everyone agrees it exists; but
ment, where executive power is shared in #here is absolutely no agreement as to the
very confused fashion between the Presidenircumstances in which it should be exercised.
and the Prime Minister, is the worst of allThere is no agreement whatsoever, and | think
options. So | would say that we either go tat very unlikely that there would be. We have
Dublin for a directly elected president or wehad cases, as we had here in 1975 and other
go to Washington; the Paris option, for thecases, where governors and governors-general
reasons advanced by Mr Carr, is not on. have taken legal advice either from judges in

What that leads us to is: how do we ex res;griva'[e, which is very unsatisfactory, or from
the powers? What do we say about trﬁ)emr:g;embers of the private legal profession.

This is a very important issue because | think We have proposed in the RAC report, in the
almost all of us would agree that it would nofpartial codification model, a mechanism for
be satisfactory to have an uncodified set adhe head of state to refer an issue of govern-
powers—that is, to leave the powers to thenent legality to the High Court to get a
constitutional conventions—if the head ofruling. If the Prime Minister persisted in the
state were to be appointed by a direct electidoreach of the law, then and only then would
methodology. That is clearly an importanthe head of state be able to take action. We
option that is being canvassed here today, areel that would be an improvement, but | have
that is why codification is very relevant. Theto say to you very plainly that that is a
ARM has always been an advocate of codifisubstantive change from the current practice.
cation, not simply because of the lawyerslf you were looking at the partial codification
love of writing things down, as Professomodel from a minimalist point of view—and
Craven referred to earlier, but because weknow that is an overworked expression—
believe it is important that our Constitutionthen you would not include article 4.

provide a more meaningful description of the Turning to the way in which the conven-

way our country is governed. tions continue in the partial codification
Is it an outrage to have a clause in thenodel, as George Winterton said this morn-
Constitution which says, ‘Following a generaing, you define the rules that are beyond any
election, the head of state shall appoint adoubt and then you say, ‘In so far as we
Prime Minister the person whom he or sh&aven't dealt with the exercise of the reserve
believes most likely to be able to form apowers by the stated non-controversial rules,
government which will have the confidencehe conventions continue.’” So the partial
of the House of Representatives’'? Doesodification model would have the virtue of
anybody doubt that that is the convention#nproving the comprehensibility and meaning
Does anybody doubt that that is what ouof the Constitution by stating the non-
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controversial, non-contentious principles of Mr TURNBULL —Yes, | will just go on.
our system of government and also by preset-he defect of the complete codification
ving the flexibility of the conventions for all model—and | was coming to that, Mr
of the reasons that have been advanced by tB@ans—from the point of view of the Labor
advocates of that. Party and people who are concerned about the

Complete codification, for which there iSSenate S power is very simply this: the disin-
entive to the Senate exercising its power at

also a model in the RAC report, endeavour%e moment is that it creates an unholy

to anticipate every circumstance in which th o e
head ofpstate woalld have the need to appoi nstitutional mess, a crisis. Nobody knows
hat the rules are. That is a great consterna-

or dismiss a Prime Minister and anticipate inthe C Ith of Australia: that
every circumstance in which he or she woul on Idn' he L.ommonwealth of Australia, tha
be called upon to grant or not grant a dissol$ & disincentive.

tion of parliament. | think it is common The concern that has been expressed to me
ground that those are the only areas in whichy many people, including many eminent
the reserve powers apply. Again | should stat@embers of the Labor Party, such as Mr
that, with respect to 1975, the completgvans, is that if the complete codification
codification model in the RAC report doesmodel were adopted it would be in a sense
not expressly address the position of thgegitimising, and at least facilitating, the
Senate. That, as | said yesterday, is a fact @enate’s power. But the problem is that you
our constitutional life and it makes Australiacannot have a directly elected head of state
a very different parliamentary democracy tavithout either removing the Senate’s power,
Ireland, Austria or many of these other countwhich is an option | will come to in a mo-
ries that have directly elected presidents. ment, or facilitating it. The one thing you

The way in which the complete codificationc@NN0t do is leave the capacity to create a

model in the RAC report would affect 1975Crisis, which requires a constitutional umpire,
is this: because the head of state can onfjd have somebody who is most likely going

dismiss the Prime Minister when the Prime® P€ & political partisan being called upon to
Minister has breached the law, has been fourti@y the umpire’s role.

by the High Court to be breaching the law The other solution to this, and it is a very
and has said, ‘I'm going to keep breaching it,simple solution—simple of conception, diffi-

the head of state would only have the abilitult of execution—is removing the Senate’s
to sack a Prime Minister who was trying topowers altogether.

spend money which had not been lawfully

appropriated pursuant to section 83 of the Mr WRAN —Whether to block supply.

Constitution and who was persisting in it. It pr TURNBULL —Thank you. Whether

is a pretty extreme, far-fetched case, but thgly, regard that as desirable, it is plain to
would be the state of affairs. It would meangyeryhody that it is unachievable.

in applying it to 1975, that Sir John Kerr
would not have been able to ambush Mr Mr RAMSAY —Why?
Whitlam. He would have had to wait until Mr TURNBULL —It is unachievable

zuch;me Ia?]a'v\llgwnhc')“%rguﬁdtﬁg %Lgngfen}?nr:'because a large part of the political communi-
y— . . ‘;fy will strenuously oppose it. But it is certain-
before then Mr Whitlam would have bitten a matter that is going to be brought up. |

. [
theersti)sutllet and called an election rather thaﬁ/ope that has been of assistance to delegates
P ' in respect of the powers. | would, as Mr Muir

Mr CARR —Fraser would have backed off.said, commend the delegates to the chapter on
Mr TURNBULL —Indeed, that may have (e powers of the head of state in the RAC

o port and to those two models. | hope that,
been the case—Fraser may have backed o § we discuss codification and its value, focus

Mr GARETH EVANS —You are still will be given to the particular provisions of
confirming the Senate’s powers. those codes because, as the archbishop said
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yesterday, the devil is invariably in the detail Out of that came our model. That model
but there may also be a few angels as welldoes not necessarily reflect all my views or
) all the views of David Muir or Ann Bunnell,
Dr CLEM JONES —Mr Chairman, mem- byt it is what we in our experience came to
bers of the various houses of parllament he%"eve was the wish of the pe0p|e of Austral-
today and delegates, | make reference to thg |t was said earlier, | think by the Premier
members of the houses of parliament veryf South Australia, that we have to seek
specifically because, in the context of whaperfection. Surely, in this context perfection
we have been proposing in respect of thg providing a system of government which is
changes to the Constitution—the road to thghe nearest as possible to what the people of

republic, the codification that has been disaustralia want. That is the goal of perfection.
cussed at great length here, the powers and S?N

on—the status of parliament is extremely@l hen we set out to detail this model, we

important. Its status, and particularly its statu¥/€"e, as | said, entirely guided by what we
in the eyes of the community, is extremelinderstood was the view and attitude of the

important. people of Australia. The most important thing
that we found was the criticism | mentioned
Unfortunately, | do not know that thoseearlier—and it is a criticism | do not share—
who represent us—those for whom we shoulthat the problem with Australia is the people
have the utmost respect because they awdo represent us. It was said earlier here that
doing the most important job there is in ouwe have a two-party system of government
society—realise just how low the esteem owhich has served this nation well, and there
parliament has descended. The attitude of tfi& no doubt about it. It should continue. But
general public towards our members ofinless we come up with something which is
parliament is really deplorable. We can argugoing to restore the prestige of parliament in
as to why that is, but | want to suggest thathe eyes of the Australian community that
perhaps in the change to a republic and tHwo-party system is doomed. We are already
election of somebody the whole of Australisseeing that in the voting trends throughout
respects—provided he is given a significanthis country.

role—you will have a great impact on oy |ook at the voting trends in the last
Australia’s respect for the political system andection in Queensland, and then look at the
those who operate it, our members of parliajote that the Clem Jones group got and where
ment. we got it from, | believe those of you who are
OImembers of parliament will be concerned. It
&eflected the fact of an increasing number of
éotes in the areas where there had been

important thing is that the reason | am here | issatisfaction and where people voted for an

not for what | or my colleagues believe. Wéndependent group, which we were.

are here because we set out to canvass the could go on at length about this, and |
views of the community at large. The groupcould also talk about codification and so on,
that we established was a group that coverdalit | do not think that is necessary. We have
the whole of the state of Queensland, a groupeard from people talking about codifica-
that predominantly comprised people withtion—partial codification, full codification and
experience in local government. We had ao on. As far as | am concerned, | think all of
past mayor, a present mayor, me, Anthose are red herrings. We are not concerned
Bunnell, who is one of our delegates here andith the powers that exist in other places—in
deputy mayor of Townsville, and we had thdreland, Austria or wherever. If there are any
mayor of Emerald. In fact, we had peopleggood requirements in those particular constitu-
from all over the state with different political tions which we can adopt, so be it—we will
views, and we charged them and ourselvesdopt them. | believe codification is absolute-
with the responsibility of finding out what thely necessary. As Peter Beattie said, it is
people of Australia want in a republic. absolutely essential—we have to know, we

Earlier today, Mr Phil Cleary was very kin
in making some remarks about me. | woul
like to say that he exaggerated a lot. But th
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have to have certainty. But the importansome change that will come undoubtedly in
thing is that the codification has to suit ourthis world of change but will have that one
needs. And when we say ‘our needs’ what wanderlying theme: the people of Australia
really mean are the needs and wishes of theust come first in everything we do.

Australian community. CHAIRMAN —Thank you, Mr Jones. | call

We mentioned that we have a motion t®n Mr Michael Lavarch, to be followed by
include in the powers of the president a righMr George Mye.
to refer any legislation to the High Court for Mr LAVARCH —This Convention occurs
advice on its constitutionality. That is someagainst a backdrop of public debate on the
thing that applies in this situation and that weepublican issue which has almost solely
accept perhaps as a one-off in respect of thiecused on two broad issues: the relative
president’s powers. But that is the importanterits of whether Australia should or should
point. When we decide in the long term, thenot become a republic and, moving on from
codification should fit the particular needs ofthat point, the best method of appointment.
the Constitution, which is not being changedThe opinion polls which we see regularly
and the Constitution as we propose to changfisplayed, and one | think yesterday again in
it. the BrisbaneCourier-Mail, show very strong

As | said, you could go on talking a |ot SUpport for direct election—popular election.

about these things or you could go on talking &t in many ways this is a debate which
about codification, but | do not at this time laces the cart before the horse. The horse in

want to discuss that. | will, | hope, later onQUr instance is the question of the nature of
| want to emphasise the thing that | started tf'€ ©ffice of an Australian head of state and
say: while the parliament must remain supt'€ €xact powers which attach to that office.
reme, we must have somebody to make tH8 MY V'e‘a’ It 'fsf‘. only v(\j/hen é"e r(]jemde what
people’s contribution to government. We mus{/€ wantht eﬁc_) 'Cﬁ Eg oan WI at_poI\I/veﬂr we
have somebody in a responsible position witf!Ve {0 the ofiice holder can we logically flow

responsibilities that the people will accept ang" @nd make a decision about the best way of
that the people want. choosing or electing that office holder.

We d t dto f b That reality is reflected in the agenda of
€ 00 not need 1o fear someone becausis conyention. It is why we are today

we give him a place in our structure. Ourdebating the issue of powers as the first

Constitution has protected us in that respeq ,siantive debate for the Convention. It is
for 100 years. A new Constitution prowdlngals0 an issue which was well recognised by

for the codification that we are talking about,(he reports of the various working parties
providing for the method of election that w hich we heard this morning. For instance,

are talking about, providing for the model tha rofessor Craven, though he and his group

we are talking about, can and will undoubted(,—irgu(:)d against codification, noted that, if

ly maintain that protection and obviate thedirect election were to be a method con-
suggested conflict that there would be begiqo o4 1yl codification would be needed.
tween a president and a Prime Minister. We i i
must seek to provide what the people want. The reports of the working groups which
That is my message at this moment, and thi will be asked to vote on this afternoon fall
what the people want—not what we want, no@rgued for reduced powers. The second group
something which we think protects ourselve&rgued that the same powers that attached to
at whatever particular level of government wéhe office_of Governor-General should be
may be in, not what protects ourselves a&tained. That was the majority, | suppose, of
delegates here and having regard for what w@€ working groups. A third working group,
may do in our respective lives. We want tgvorking group 6, argued for broader powers.
make sure that what we do here serves theThe view that you take on these three
people of this country in the way they wishalternative approaches depends very much on
to be served and preserves the opportunity fgour concept of the best system of govern-
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ment which this country should have. If yoution that there be a full codification of powers
believe as a starting point that the Westminbased on the model contained in the Republic
ster system, the system of cabinet and respoAdvisory Committee report and that, in
sible government, the system which operatesidition, the power of the Senate to block
in Australia now, is a system which should besupply, logically when going down the path
supported and be maintained, inevitably yoof looking at the particular role of the head of
are drawn to the conclusion that either thetate, should also be tackled.

role of the head of state has to reflect the ; ; :
powers which rest with the Governor—Gener? While 1, like Premier Carr and Gareth

; vans, very much keep a candle burning to
or potentially that those powers be reduce : :
If, alternatively, you believe that we should he idea that one day the issue of the balance

move fundamentally away from that Systerg&(powers between the House of Representa-

es and the Senate should be seriously
of government, that we should embrace :
system which is more akin to that of a amined and that there should be a power to

executive head of state—the American an lock supply, as a realist, as a pragmatist, |

o now that not only will that proposal not gain
similar style models around the world—then, "'\ -0 of this Convention: it will not
you would very much embrace the issue o bp '

: ain broad bipartisan support and there will
broader powers than that currently enjoyed b - .
the Governor-General. e very strong voices and broader opinion in

the Australian community, which would not

All of these are equally valid systems angupport such a course of action. Though that
all of the reports that we have before us cal$ not my personal desire, | accept that is the
be Supported’ depending on your point Oweallty | therefore accept that r.ea“ty. and
view, on their respective merits. The issue igelieve, therefore, our prime consideration of
the path that this particular Convention shouléhis Convention should be on the issue of
take. | think that we should very much adopfnaintaining the same level of power and
this spirit, which | believe was part of thePossibly debating whether a codification of
original series of conventions that drew up theowers, either partially or fulsomely, should
Australian Constitution. Our Constitution wasP€ the model that we advance.

drawn up not by philosophers but very much \where does this tie back into the issue of
by pragmatists. It is not a document whichhe method of election? It seems to me, and
flourishes with great expressions or particulait has been pointed out by other speakers, that
ly inspires, but it does go about the job veryoy cannot be one-half or one-quarter preg-
effectively of establishing a system of governpant in this debate. If we are to have a head
ment, of dividing powers between the stategf state who holds and exercises executive
and the Commonwealth, of providing apower, then let us go down that path and give
division of power between the executive, they|| executive power. The difficulty with the
parliament and the judiciary. If we as pragmaproposals that we have before us is that they
tists, as realists, take that this is the system gf not quite do that but they do not maintain
government that is to continue in this countryshe same powers or reduce those powers. That
then | think you quickly come to the conclu-js why | do not think direct election is a
sion that those who argue for broader powekgaple option to us. Going down the path of
really, as much as | respect their viewsgjrect election is hand in hand with going
cannot succeed. This is | think the first of thqjown a path of reducing powers, including
proposals before us that we can put to one power of the Senate, which | do not
side. believe, as a pragmatist, we will achieve.

The issue then turns to whether the samel do, however, believe that full or partial
powers as currently enjoyed by the Governoodification of powers or a reference to the
General or greater or lesser powers should lexisting conventions are all viable alternatives
the option that we should further explore. Which will sit either with the McGarvie model
was a member of Working Group 7. Theor with a two-thirds majority model for the
report of that group proposed to this Convenselection of the Australian head of state. My
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preferred model is that we do codify those DELEGATES—Hear, Hear!

parts of the existing powers, and the conven- The Right Reverend HEPWORTH—To
tions which underpin them, which are nonyepate one without the other is to be estab-

contentious. They have been very well set ofshing a system based on the assumption that

We should have an open mind when going/ithout rights, in other words, an elite system
to the next step of the concept of full codifi-Of government in which the people are not the
cation, but | think the prospect of gainingprincipal constituent. The essence of the
support from this convention and the broadegXisting system is that, at least since the
community is somewhat less than optimisticglorious revolution, which | remind our
If we are to achieve the charter that has beggpublican friends was quite some time ago,
given to us then we all must give somghe Crown has been the custodian of the
ground. Just as | might have to accept that myghts of the people against elected and
idea of Senate power being eliminated musgixecutive government, which is likely always
give way to gain consensus, other delegaté@ overstep the mark in grabbing power. That
will also need to consider giving somemust be the starting point because the existing
ground. We can achieve that around a modg&ystem exquisitely protects the rights of the
of partial codification based on a retention ofitizen against an abuse of executive power.
essentially the same powers which the Govepince the executive comes from the democrat-
nor-General currently enjoys. It is aroundC source, executives In our system are always

these styles of resolutions that our delibefikely to overstep their power, forgetting the
ations should be focused. democratic origins of that power and presum-

The Right Reverend HEPWORTH—I M9 to :;ct a? an execusve autoclracy. -
stand here as a member of the group of e therefore must be very clear that the

delegates—the second largest—to this CoQrigin of our present system begins with, dare

; . it, the British Bill of Rights—that itself
vention who were elected on the unamb'guﬁzgyroots in Magna Cartagand sets out the

ously clear title of ‘No Republic’ but whose . LR .
rights of the individual against government
members have nonetheless agreed that thé%d then proceeds on t%at bagis to define

will make an equally unambiguous contribuy,,qe nowers which it is tolerable for exec-
tion to the Convention by highlighting e government and the Crown to exercise.
through ‘working groups and debate they ihe' [ight of the models before us, that

standard against which we are here setting 3flaans that we must be looking at the con-
other proposals, that is, the current constitusyaints on presidential power rather than on
tional arrangements which have, as with everhe smooth working of presidential power. |

matter in the balance of powers issue anfope we will all constantly fear any sort of

therefore the debate about powers, set gesident that has a smooth life.

benchmark in 20th century politics which is If | can take you back, since it has been

a shining light in an otherwise rather deSOIatFnentioned several times this morning, to the

political landscape. history of constitutional reform in Australia,
The crucial element of this debate, whictalmost all proposals have been rejected. Some
has perhaps been touched on by Paday my colleagues in political science have
O’'Brien but, | suspect, accidentally, has nointerpreted that as meaning that the people are
been touched on by many others and that terminally pig-headed and do not like change.
that it is quite meaningless in the debate om fact, any change that had nothing to do
our constitutional history to discuss thewith making the lives of politicians easier has
powers of the ruler without first being abso-gone through. Almost all the changes, since
lutely clear on the powers of those who ar¢éhey are crafted in the parliament, have been
allegedly ruled. In other words, the debatelesigned to enhance the power or facilitate
about the rights of the citizen must go handhe activities of politicians. And they have all
in hand with the debate about the rights obeen defeated. Even the one that went through
presidents and prime ministers. in the aftermath of 1975 was designed to curb
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the ingenuity of state parliaments attemptinghnaking and yet it is one of those powers ill
to craft neat political solutions to otherwisedefined in the Constitution exercised in quite
impregnable political problems. a different way now to that which was antici-

We begin by highlighting the concept thatanIEdl.and thiCh h?sg profoundht_effect on the
power must be balanced and the first Sourcqera' y lives of people by entrenching a range
of balance is between the people and thd social as well as political principles which
government. The powers of the president mur%f]ﬁqer;% %overnf Australia Wl_th((j)utblocal
be crafted in that way so that the consta 0|t|cz|a ebate. | hwe afgoworlf'e about a
point of reference is not the efficiency of thepowr?res% mona_rcd 15'0 hml es away, we
executive but the freedom of the people. An ug kt)tol ek_vvorrle ha out t itreaty plowelrs
proposition that begins backwards we wil nan vSe ohc;\;gg 1?}2;'[ ?Smagmijgsu;n%;e ngoigl
resist, and all the propositions currently befor eedom and of sovereianty. which tr|10e mon-
us are backwards; they begin with a conside reh is not gnty,
ation of presidency. Presidency understood i :

that way and Australia’s extraordinary ability s we would want to further this debate by
to craft systems for freedom are in direckyitching it around and suggesting crucially
contradiction. Indeed, in one’s lighter mo+hat we look again at how much of the Bill of

ments one may well have looked to the fadRights has indeed been inextricably translated
that for 100 years we have accepted a mofg Australia, how much of that doctrine of the

arch living 12,000 miles away because for gghts of the individual standing over against
group of people at least partially descendeghe rights of government can be entrenched
from convicts that was a safe distance fromnd how much we can limit the exercise of
the source of authority. We are now b”ng'n_q:)residential power by balancing it in its

authority much more immediately, even if ithresent exquisitely balanced way against the
is only the fact that the political secretary aBowers of executive power and encapsulate
Buckingham Palace has tended to give rathgfat entire system within the context of

good advice to the political secretary of thgnambiguous democracy which we now have
Governor-General, and let us be quite regjyt which, with the checks and balances

about the interplay that has occasionally takeigmoved, we are likely to lose unthinkingly.
place—publicly in 1975 but constantly before

and after. Sir DAVID SMITH —A lot has been said
his morning about 1975. It is a year which |
member particularly well. The Hon. Bob
arr, in opening this debate this morning, said
hat he had maintained the rage. Let me give
he Convention the real truth of the matter. If
could just go back to the previous year,
974, for a moment, we find that in that year
e coalition parties in opposition had merely

The crucial element in any discussion of
powers must be the problem of enhancing t
democracy whilst providing a system whic
stands in judgment over it, at least in th
exercise of executive power in a democrac
which is able to judge according to greate
principles. All constitutions seek to entrenc

some principles that cannot easily be change reatened to block supply in the Senate and

particularly by the mob on a bad Saturd@brime Minister Whitlam called on the Gover-

morning when they are voting. There IS ; :
: Lo -hor-General and recommended an immediate
always the problem that if everything is easily ouble dissolution and a general election. But

changeable, everything will be easily change 1975 Mr Whitlam decided not only to

and distorted. ignore parliamentary convention relating to
There are certain principles we ought tesupply but also to pretend that no such con-
seek to enshrine and none of them are hewention existed anyway. He started arguing
yet—principles surrounding liberty, freedomthat the Senate had no right under the Consti-
property, relationships and, dare | say it, alstution to refuse to pass a money bill which
a group of principles beyond the persondhad been passed by the House of Representa-
which seek to entrench the nation and itSves and that the Senate had no right to try
personality. We have not touched on treatjo force the government to an early election.
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In this Mr Whitlam was, of course, quitebelieves that the crisis that would be caused by

wrong, but that did not stop him from tryingsuch a rejection should lead to a long-term solution.
to convince the electorate that he was right~\1Y government which is defeated by the parlia-

) ) ment on a major taxation bill should resign. This
Faced with the prospect of having naill will be defeated in another place. The govern-

supply of money with which to govern, thement should then resign.

Whitlam government decided to tough it outyyhen that same bill reached the Senate, this
As government departments began to run ol \yhat Senator Lionel Murphy, still Leader
of money with which to pay the salaries ofyf the Opposition in the Senate, had this to
public servants or to pay their bills fromgg,-

private contractors for the supply of good . .

and services, the government tried to circunjg-OIr what we conceive to be simple but adequate

. : asons, the opposition will oppose these measures.
vent parliament and enter into arrangemenfﬁ doing this, the opposition is pursuing a tradition

with the banks to, in effect, lend it the moneyyhich is well established, but, in view of some

until it could get it from parliament. doubt recently cast on it in this chamber, perhaps
Mr WILCOX —I can give concrete evi- I—
dence of that. that is, Senator Murphy—

Sir DAVID SMITH —Such arrangementsshould restate the position. The Senate is entitled
were unconstitutional so far as the goverrand expected to exercise resolutely but with

. ) nancial measure, including a tax bill. There are no
banks were concerned. Mr Whitlam’s state mitations on the Senate in the use of its constitu-

aim Wafs to put an end for all time to thegong powers except the limitations imposed by
Senate’s power to block supply. In effect, h@jiscretion and reason. The Australian Labor Party
was trying to bring about a change in ouhas acted consistently in accordance with the
constitutional arrangements, but withoutradition that we will oppose in the Senate any tax
seeking the approval of the people at a cons@ money bill or other financial measure whenever

tutional referendum, as required by the Corfl*cessary to carry out our principles and policies.
stitution. he opposition has done this over the years and, in

order to illustrate the tradition which has been
Not only was Mr Whitlam flying in the face established, with the concurrence of honourable

of everything he had said the previous yeapenators | shall incorporate Hansardat the end

when he took the view that even the threat th my speech a list of the measures of an economic

r financial nature, including taxation and appropri-
block supply meant that there had to be agltion bills, which have been opposed by this

election, he was also trying to OVerturiypposition in whole or in part by a vote in the
practices which he and his party, the Australsenate since 1950.

ian Labor Party, had followed for the past 25 ;
y : t the end of his speech Senator Murphy
years. In 1967 Senator Lionel Murphy, theggalbled a list of 169 occasions when Labor

Leader of the Labor Opposition in the Senat positions had attempted to force coalition

had this to say about the upper house artfgvernments to early elections by defeating

money bills: money bills in the Senate. Two months later,

There is no tradition that the Senate will not use itE August 1970, the Labor opposition

constitutional powers whenever it considers i : :
necessary or desirable to do so in the publi unched its 170th attempt since 1950. On

interest. There are no limitations on the Senate igat occasion Mr Whitlam had this to say:

the use of its constitutional powers except thget me make it clear at the outset that our opposi-
limits self-imposed by discretion and reason. Thergon to this bill is no mere formality. We intend to

is no tradition in the Australian Labor Party that wepress our opposition by all available means on all
will not oppose in the Senate any tax or money bilfelated measures in both houses. If the motion is
or what might be described as a financial measurgefeated, we will vote against the bills here and in
In 1970, when Mr Whitlam was Leader of thethe Senate. Our purpose is to destroy this budget
Opposition, he had this to say: i’:t\nd to destroy the government which has sponsored
The Prime Minister's assertion that the rejection of .

this measure does not affect the Commonwealth hH October 1970 Mr Whitlam told the House
no substance in logic or fact. The Labor Partpf Representatives:
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We all know that in British parliaments the tradi-the last to the paradoxical need to spell out

tion is that if a money bill is defeated the governthe powers under a republican system.
ment goes to the people to seek their endorsement

of its policies. If we look at the conduct of the Governor-

] , General, the first thing that we notice about
It is true that none of Labor's 170 attemptshe Governor-General is that he does not have
between 1950 and 1970 to defeat coalitiofenyre in the same way that the Prime
money bills in the Senate and force an earlyjinister does not have tenure. This provides
election had succeeded, but this was not fof check and balance on the Governor-General
the want of trying. So that when in 1975 Mrin the use of his power because he knows he
Whitlam said that the Senate had never befofg there subject to the Queen’s pleasure, on
had refused to pass a government’'s mongye advice of her Australian Prime Minister.
bill he may strictly have been telling the truthThe second thing that we realise about the
but he certainly was not telling the wholegoyernor-General’s conduct is that his office
truth. has evolved. He knows that he is there to

Councillor LEESER—Around the time of 'epresent the Crown and he knows that he is

my 10th birthday | did a primary school there to act in a manner that will bring digni-

project on Australian government. On thdY © the Crown and to act in the like tradi-
front of this project | drew a picture of Sir HONS of the Crown. A perfect example of this

Robert Menzies, Australia’s longest servingS the way in which Bill Hayden acted. Bill
Prime Minister. | gave my hair a cut and ayden, a former critic of the office, rose to
stuck it down on the page to represent hige occasion and has now become one of the
bushy eyebrows. The point of this project wadefenders of that office.

not for me to give myself a haircut; it was a The tradition of the Crown incorporates
project of discovery, a project where | discovwhat Bagehot described as the three rights of
ered the Australian Constitution. | knew thathe monarchy: the right to be consulted, the
the United States had a constitution—whatght to encourage and the right to warn. Our
child of the television generation does nosystem is a product of evolution over the
know that?—and | knew what a veneratedenturies, from the time of the Magna Carta
document that constitution was. So for myn 1215 to the Australia Act in 1986. A presi-
10th birthday present | asked not for a BMXdent would not necessarily be obliged to act
bike or Lego but this copy of the Australianin accordance with these conventions or in the
Constitution. | have to say that it looks rathesame way as a Governor-General because of
underwhelming. It was a flimsy document anelection, however so chosen, and, secondly,
a document which looks like any other piecdecause of the fact that it is a new office.

of government legislation. But the more | | yish to move to the question of what |
studied and the more | read, the more iMyi term ‘the codification straightjacket'.
pressed | was. What | was impressed Witlthere are two occurrences that result from
was not what was written in the Constitutiongification. The first is justiciability and the

but by what is so much more important, thakecond is inflexibility. | want to deal with
which is not written in the Constitution— inflexibility first.

those conventions which are the oil which .
lubricates our constitutional cogs. If we think back to the founders of our

Constitution and to when they wrote our

There are four matters | wish to discuss irfConstitution, their political climate was very

my speech today as to why the conventiondifferent to the political climate we know
and the Governor-General's powers work welloday. The two-party system had not taken
now and why the same could not be said ifiold. The idea of a Prime Minister in the
we transferred the powers to a republicanommon law world was a new development.
system. The first point relates to the GoverThe states were strong and the convention
nor-General's conduct; the second to thdelegates were influenced by writers like
codification straightjacket, as | will term it; Bagehot, Dicey and Bryce. Luckily, because
the third to the difficulties of codification; and of the traditions that we had inherited from
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the United Kingdom, we managed to keep our | wish to move to the issue of the difficul-
Constitution flexible. ties of codification. As Gareth Evans said,
) _ . someone was bound to quote that he had said
To see the future requires telescopic visiorhat ‘codification is the labour of Hercules,’
the sort of which the founding fathers did noand | will admit to being that person. But the
have. It would be unpardonably arrogant fofeality is, as Professor Craven outlined this

us to believe, in our day, that we have thahorning, that it is quite impossible.
vision. In their day, the founders could not

have imagined the controversy over section QUite independently of Professor Craven, |
92 that has developed or the fact that, toda%eought, of what happened in 1977, with the
the Senate no longer really represents the€nate’s casual vacancy Constitution alter-
states’ interests but rather the parties’ inte@lOn as a prime example of the problems in
ests. Deakin was on point when he said, ‘Thigrms of codification. Following Tom Lewis
Constitution we seek to prepare is for thénd Sir Joh Bjelke-Petersen breaking conven-
generations unseen and as yet unknown.’ o0 by replacing Labor senators with non-
we codify matters, we put future generations@P0r senators, the convention that has
into a straightjacket. Matters become inflexfesulted and that was codified is that, if a
ible and we bind future generations to whag@sual vacancy occurs, it must be replaced by
we think, in our day, are the conventions. W& member of the same party. It did not deal

stop those conventions from developing an§ith independents and, more importantly, it
evoFI)ving. ping glld not deal with the question of what would

happen if a party which the senator represent-
The second and much more dangerold ceased to exist. This situation arose almost
question is that of the justiciability of conven-immediately when Raymond Steele Hall left
tions; that is, when conventions can be adjudihe Senate to contest a seat in the House of
cated by the High Court. There the potentidRepresentatives and his party, the Liberal
for instability is vast. Imagine the chaos théVlovement, had ceased to exist. A new con-
country would have been in 1975 if, beforevention had to be created—a new convention
despatching the politicians to the people, theas born.

actions of Sir John Kerr were brought before Trying to codify the powers of the head of

the High Court. Government would have beegiaia would present us with exactly the same
impossible for weeks. All the arguments thafoplems. | do not believe that, when the
we hear from the republicans about greghnging fathers sat around to debate the
economic benefits would be totally undercongiitution, they would have contemplated
mined. Because of instability in Australia'Sinat the events of 1975 would have occurred.

political system, investors would pull theirang yet, it is now an established convention
money out. This is precisely what happenefl5; ' if a Prime Minister cannot guarantee

in Pakistan when the president’s powers WeI& nply, he must advise a general election or

questioned by their equivalent of our Highegign. we cannot pretend, just as the foun-
Court. ders could not have pretended, that we can

Some say that the justiciability of conven—foresee every eventuality.

tions can be overcome by putting in ouster My final point is a bit of a paradox in a
clauses, which would prevent the High Courtvay because, under a republic, you would
from adjudicating on these matters. But théave to codify conventions. Former Prime
experience of anyone who has studied admimMinister Paul Keating recognised this, and he
istrative law would show that, even whensaid that it was paramount to codify in the
parliament has created ouster clauses, tkase of a popularly elected president. But it
court has read them down and adjudicated as just as important when you have a head of
the matters anyway. If we want to politicisestate chosen by other means. Even the
the judiciary and to create instability then thaMcGarvie model would require codification
is what will occur by codifying the constitu- because a brand new system would be creat-
tional conventions. ed. The president would not necessarily act in
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the same traditions of the Governor-Generdlyperlinked to the Convention site. Now the
and the conventions relating to the constitulwo sites will operate separately. The site
tional council that he has proposed wouldddresses are listed on the inside cover of the
need to be codified and strongly spelt out. daily proof Hansard together with the radio

equencies on which the proceedings of the

All of these difficulties have caused receng . .
converts to republicanism, like Malcolm onvention are being broadcast. Equally, the

Fraser, to declare that what is really needed-démand for the hard copy daily probfans-

and | urge republicans to think about this—i&'d has necessitated the printing of additional
a total rewrite of the Constitution. from copPies. These will be available to interested

scratch. Do not be fooled—there is no quicle@rties shortly.
fix, bandaid solution. The proceedings before the Convention are

In conclusion, if in 2001 we are to sing thel0 consider the question: if there is to be a

battle hymn of a republic, then mine eyed€W head of state, what should the powers of
must seg the glory. F%r me, the glory is V\yh T!:he new head of state be and how should they

we mainly stand to lose. That glory is the®® defined? You will recall that we have had

constitutional conventions, exercised by afgPOrts from seven working groups and we

impartial Governor-General, acting in theaVeé been debating the recommendations of
' those working groups. | call on Mr Peter

conventions—something that all the proposeGOStello’ the Treasurer of the Commonwealth,

republican models fail in attempting to repli-2S e next speaker.
cate. Mr PETER COSTELLO —The federation

. of the Australasian colonies and the creation
sp(é:kAg'\ﬂfi‘;\l‘F;\-,rvg?ssﬁtgﬁ]egr\gvr%rﬁulﬁqféﬁg of the Commonwealth of Australia formed a

Senator Bolkus, Ms Witheford, Mr Ramsa '"new national government, a new nation. It

. Ywas a new shoot from an old tree, in time a
Steve Vizard and Professor Greg Craven, 3w shoot that would grow to maturity and

well as Peter Costello. None of them Artand independently and self-sufficiently. It
actually in the chamber at the moment. Priaf,ould. for all purposes, be free and self-

to suspending for lunch, we will take note, : ; ;
that, unless they are present immediately aﬁstandmg although unquestionably it had been

r .
lunch, we may well need to adjourn this%em/(ad from another.

matter until 3 o’clock, when we come into the Some of the delegates to the Convention
working group sessions. have argued for a republic as the last step to

At the same time, there has been preparé@ependence' Some have spoken of it as a

an analysis of each of the similarities an
differences amongst the proposals of th
seven working groups, which is available ir}
delegates’ boxes. It may prove helpful in,

%neaygggg Ig?ecrhti?ifs tggefﬁég’gs and in taking,iqence of its independence being compro-
' mised by its constitutional arrangements, and

Proceedings suspended from 12.59 p.m. | venture to say that all those who have
to 2.15 p.m. represented it internationally have done so on

CHAIRMAN —Delegates, we will resume the basis that its sovereignty lies solely in

our proceedings. You will be interested td*ustralia and is understood to do so Dby its
learn that | have just had a note from thdeighbours in the world community without

Chief Hansard Reporter that apparently sucfHestion.

has been the interest in thlansardtranscript It is also argued by some of the proponents
of the proceedings of this Convention thafor a republic that if in reality the nation is
there will now be two Internet sites on whichcompletely independent, even a de facto
the transcript may be accessed and downloagkpublic, the wording of the Constitution
ed. Hansards website was originally should be changed to match the reality. But,

cision to leave home. To be frank, | find
his line of argument repulsive and, needless
say, unconvincing. It has never occurred to
e in my lifetime that Australia was not an
dependent nation. | have never seen any
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to be frank, the words and the reality of ouConvention is taking place in fulfiiment of
constitution are at variance in so many aredhat election pledge.
that if the aim was a matching one—words to ; g commonly said that all this argument

reality—we would start in more important;s ahqyt is whether we want an Australian as
places than this. The Constitution makes nQ, head of state. If that were all we wanted,
mention of a cabinet, an obvious fe_ature %ne of the options to fix it would be an

our government. It makes no mention of agralian monarchy but, in truth, the prob-
first or prime minister, which is an obvious|om is more the concept of monarchy itself.
feature of the government. The temper of the times is democratic’; we are

I mention these examples to illustrate thémcomfortable with an office that appoints

point that the Constitution must be read anJ€°PI€ by hereditary. In our society in our
understood in accordance with history andMe We Prefer appointment by merit.
convention. This is the case with all great The system works well but a key concept
historic literature, especially where we aréehind it bruises against reality. The only
looking for modern meanings in ancient textsactive role now left for the monarch to per-
It is practically impossible to formulate aform is, upon the advice of the Prime
comprehensive written manual to apply to thlinister, to appoint the Governor-General
myriad of human behaviour. Even more so, &nd, on the advice of the Prime Minister, to
believe it to be practically impossible to writedismiss the Governor-General. If this function
a comprehensive manual to cover circumwere to be performed by a council, there
stances now and circumstances now umvould be no significant change to the current
thought of but certain to arise in futurestructure of our institutions. The Governor-
centuries. This is one of the weaknesses of@eneral, by convention an Australian, would
written constitution. It is not unique to Aus-be appointed to hold executive powers subject
tralia. It is a problem we share with thosdo the restraints and conventions of the West-
other countries that have decided to redud®inster system of government. The active
and enshrine their constitutions in one writtefiunction of the Crown would be taken over by
document. an Australian or Australians appointed on the
basis of service or merit.

Itis sometimes also said that the Constitu- \;,re importantly, there is every reason to
tion is not an inspirational document, not delieve that conventions that have been

document which states values or ideals. Th@stablished and adopted under the current

may be so, but for my own part | do not thmka rangements would continue. This is because

this an especial weakness. | am not convincgl,” Jtice of Governor-General would con-

tsr;)euIp:Jr:F?]S])S?/ig\f/ve;hceonjptl:)tslzno;satgoﬂg’::{tjttilge[inue by whatever name. It is logical to think
> y purp . Mhat the exercise of the power of appointment
is to set out the basis for responsible and CiVll yismissal would continue under the same
government to allow a society in whichgoenions. The proposal along these lines,
language and literature, hopes and aspiratiofs \vn as the McGarvie model. is one that |

that can uplift a soul will flourish. would support without hesitation.

Our constitution starts with the historic | turn now to the question of whether we
institution of the monarchy of Great Britainshould go further. Under our system of
and adapts that office successfully by historgonstitutional monarchy, the Governor-
and conventions to modern Australia. AsGeneral holds executive power in name but
adapted and applied, it works remarkably wektxercises it upon the advice of the elected
and yet if there were not a substantial disquiggovernment. In reality, the Governor-General
over the institution, a disquiet likely to growhas no substantive executive power. Should
rather than recede, we would not be here. We appoint a head of state with substantive
was this disquiet, recognised by the currerdxecutive power, power currently exercised by
government, which led it in opposition tothe Prime Minister or ministers of the Crown
pledge to hold this convention, if elected. Th@nswerable to parliament? Such a system
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would separate the legislature and the exetive is that the people, through their elected
utive; that is, it would increase the checks antepresentatives, get a say in the head of state.
balances and the exercise of power in ourhis proposal comes with or without add-ons.
system. The latest add-on is that, whilst appointment

For my own part, | believe the checks an\jY%VOUId take a two-thirds majority of both
balances in our system are already extensivaoUses, dismissal would take a simple majori-
They are certainly more than those that applly °f One. | leave aside the question of why
to the Westminster system of government iCY Would want to entrench an appointment
Britain. The Senate has unlimited powers t§/ithout entrenching the dismissal.

reject legislation including the power to bring
down a popularly elected government, ou
constitution is a federal constitution with
states exercising powers and Australia has

The two-thirds parliamentary majority has
5Iways left me cold. It is not a directly elect-
ed presidency deriving legitimacy from the
SUIY -~ Ytes of the electorate; nor is it directly akin
entrenched judiciary not at all unwilling 1045 the current Westminster practice. In effect,
strike down government legislation. a president appointed with a two-thirds

There is another alternative: a presidenhajority of both houses would enjoy a greater
directly elected but with no substantivemandate than the Prime Minister, who needs
executive power, along the lines of the Irista majority of only the House of Representa-
model. Whilst | think this works quite well in tives. It is an attempt at compromise which
Ireland, Australia is different. In Ireland it haswould overcome the problems with the insti-
the capacity to produce a president with &ution of the monarchy but, in my opinion,
basis for emotional support but without asow the seed for further constitutional trouble.
conflict of powers in relation to the electedl doubt it would be the end of the matter. It
government. It does not produce a non-politimight be the first republic, but | am not sure
cian. In my view, any person who wins ait would be the last.

contested election is a politician. ) o
The diff in Australia i ful | judge that the disquiet or uncomfortable-
€ aierence in Australia 1S a powerlulya g with the concept of a monarchy will

Upper House with the power to reject money.,vin e to build. We should address this and

bills. This means the role of the Governor—not allow people to use it to build other

General can never be ceremonial. If th@onqas | am chastened by the Canadian
Senate b'(ljlld no(; flzc_)tssess the povyt()alrs fto {ﬁleégperience. A simple attempt to repatriate the
money bills and IT It were ImpossIbie Tor e~ qnitytion and institute a charter of rights
Senate and House to deadlock, an Irish modgL<"1aq to what is now described as mega
WOLf[!d b(iz-zfgas;ble. I\(/jly assE_sshment 'f]tt?at ?.rlé’onstitutional politics, raising questions of
Section 1z retérendum which sought to Sty ccassion, distinct cultural rights, sovereignty
the Senate of its power to reject money billg i jisenous people and a whole lot of other
to pave the way for an elected ceremonigly os\hich have been advanced in a climate
president would almost certainly face defeaf general flux and change.
Mr GARETH EVANS —Come aboard, ]

Peter. Well, we've got your support, Peter; But | am for change. | would like to see
come on! Australia deal with the issue of a republic—

. not because of what others think of us but
tMr PETtER COﬁTELLO_ —Iln thehc;rcum- \Lecause of what we think of ourselves. Those
stances, those who genuinely WiSh 10 reSolNgL,  are advocating radical constitutional
the republican problem in their lifetime, pap0e “are in my assessment, advocating
GIf[areth{. would not see this as a feasiblfeain section 128 defeat. The history of
afternative. previous section 128 referenda should give us

This brings me to the proposal that aa realistic focus. The public is very reluctant
president be elected by a two-thirds majorityo change the Constitution, and its reluctance
of both houses of parliament. As far as | cagrows as the extent of the change grows.
gather, the argument in favour of this alternafExtension of time granted)
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The unease at the centre of our constitutioircomprehensible and inaccessible. It does not
al arrangements is not because they do natcurately reflect the practical workings of
work but because the symbols which underlieur system of government.
them are running out of believability—and pejiow delegates, it is the belief of the
this will gnaw at legitimacy. | am not for aygiralian Republican Movement that an
change at any price but | do believe that i\ giralian head of state should perform the
changing we could secure and safeguard whafie and hold the same powers as the current
is best, that by directing it we would get agqyernor-General, but we believe that these
better outcome than allowing pressure to buil,\yers should be partially codified. While the
up and explode, and that history and convergregigent's role should be largely ceremonial,
tion makes such a change a feasible aryg, o she should also serve as a constitutional
workable constitutional improvement. umpire. These powers should be at least in

CHAIRMAN —I call on Ms Anne part spelled out in an amended constitution in
Witheford—Mr Eric Bullmore’s name is an Australian republic.
listed; | do not know whether he is about but, It is true that our political system is based

'fg;e IS not heLe f?lrl:y shgrtlg/, thf W'"RnOt b€ 5 complex legal provisions, unwritten legal
g c t(\J/.Sp%a —dc(J;oweC y Jim RamSaYyeonventions and a smattering of political
teve Vizard and Greg Craven. improvisation as the circumstances require.
Ms WITHEFORD —It has been said by Some of the legal conventions in the exercise
many that nations are built not by constituof the Governor-General’'s powers are vague
tions but by people. Cliche? Yes. Rhetoricand uncertain. Translating these conventions
Of course. True? Absolutely. into the written word in our Constitution
The question of what powers our newvould be legally undesirable as well as
Australian head of state should have is nqolitically difficult. It would be legally unde-
one in which many young Australians haveirable on the basis that it is necessary for the
traditionally been very interested. Thoughts dfead of state to be able to deal with unfore-
legal jargon and verbose political waffle comeeen future contingencies.
to mind or rather confuse the mind of most For example, do you really think that our

young Australians when this question ifounding fathers would have been able to
posed. Yet | choose to speak on this topifpresee the constitutional crisis of 1975 and
today to argue that it does not have to be thige dismissal of a democratically elected
way and that it must not be this way. government? It would be practically unachiev-
For the health of our present democracy, faable by virtue of the simple and intransigent
the guidance of our office holders and for thdact that the community is divided on how the
benefit of future generations we must bettehead of state should react in the event of a
spell out the fundamental and common princiSenate denial of supply. | strongly believe
ples of Australian government. It is, after allthat the community would be reluctant to
our Constitution—the Constitution of theconsider diminishing the powers of our head
people of Australia. It must be a documenof state. The head of state plays an important,
and guide for all Australians—not just theeven if last resort, role as a constitutional
legal elite. Yet a culture of knowing about ourumpire.
Constitution is conspicuously absent in this at the same time, the fundamental non-
nation. Few would be aware of what thegntentious principles agreed by all should be
Constitution says or, perhaps more accuratelype|t out and simply expressed in our Consti-
what it does not say about the powers of thgjtion. These conventions are conspicuously
Governor-General. In fact, a large majority ong wrongfully absent, despite their status as
Australians do not even know that we have gndamental principles of our democracy. We
constitution. But can you wholly blame them®aye the responsibility to make our Constitu-
The basic problem is that our Constitutiortion more meaningful. Spelling these princi-
does not say what it means, nor does it ofteples out would ensure that the document that
mean what it says. For too many people it iguides our system of government reflects the
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real operation of our political system. Thiswhich invests executive power concerning the
will only strengthen our democracy. After all,Constitution and the laws of the Common-
part of the transition to an Australian republionvealth, confers near dictatorial powers on the
is about making sure the system of governinGovernor-General. However, as we know, this
ourselves more accurately reflects political not the case—and nor should it be the case
reality. We now have a great opportunity tdor an Australian president.
correct the quirks and ambiguities of the the Aystralian Republican Movement
status quo. Indeed, we have the responsibilifyohoses that the existing practice that non-
to seize the day. reserve powers should only be exercised in
One of the most critical issues in this entiréiccordance within the government’s advice
debate is that we make the Constitution anshould be clearly stated in the Constitution.
the republic people friendly. By this | meanSecondly, our Constitution should state that
that the constitution, where possible, shoulthe head of state shall appoint as Prime
be written in language which can be undeMinister the person whom he or she believes
stood by all Australians, regardless of legatan form a government with the confidence
background, education, gender or age. Sim@f the House of Representatives. As an
larly, | believe that, where possible, theexample, in the unlikely event of a hung
Constitution should clearly define our systenparliament, the head of state should be able
of government and make understanding to appoint a Prime Minister when parliament
possible. itself cannot do so by virtue of there being no

The criticism that the task of doing this iswork.lng majority. o

too hard, that it just cannot be done, is legally Thirdly, our Constitution should clearly
ignorant. It is possible to strike the appropriSpell out a mechanism by which the head of
ate balance of enshrining the basic principlegfate can remove a Prime Minister in excep-
of responsible government while providing fotional circumstances. For example, if a no
the flexibility of unforeseen circumstancesconfidence motion were passed against the
The notion that this task is politically too Prime Minister, clear steps should be outlined
difficult merely says that we should workt0 allow the president to have a clear path of
harder at it. It is not impossible, but it doeglefined action. Further, the Constitution
require the constructive political will of thoseshould provide power for the head of state to
assembled here. Spelling out these powefésmiss the Prime Minister when he or she
will make our Constitution more meaningful.oreaks a law or acts in contravention of the
It will provide the people of this nation—the Constitution.

ultimate beneficiaries of the Constitution and The events of November 1975 do not loom
the ultimate source of its authority—with alarge in my mind. | was a one-year-old at the
sense of ownership of the legal documentme. They will, however, be prescient in this
which is the foundation of our nation. debate. Regardless of the merits or otherwise

So what precisely are these core norf-’f the conduct of Sir John Kerr, it is fair to

controversial principles; these fundamentaj®y, that the level of resentment, angst and
existing practices central to the functioning of €iSion this series of events created illustrates

Australian democracy? The Australian Reputfat we must better spell out and understand

lican Movement believes that we shouldn€ POWers of our constitutional umpire.
enshrine the following principles. In the first To quote George Winterton, ‘Australia has
place, it is a fundamental principle of ourhad almost a century and a half of experience
Westminster system of governance that the operating a Westminster system and adapt-
head of state should always act on the advideg it to changing needs.’ | believe that partial
of the Prime Minister, except where thecodification of the powers of an Australian
Constitution provides otherwise. At presentpresident represents merely a further adapta-
the Constitution is silent on this fundamentation of this system. Neither an Australian
fact; a fact that is a practical reality of Aus-president nor codification represent the intro-
tralian political life. Prima facie section 61,duction of an alien political culture. Rather,
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they are examples of the refinement of that The historic convention is that the
currently in place. Governor-General is appointed on the recom-
. ._mendation of the Australian Prime Minister.

Fellow delegates, this is our chance 10 Seizgyig ensyres that a worthy appointment will
the day, to seize the opportunity to spell oulyavs occur. Woe betide any Prime Minister
the rules of our democracy for every citizery h,“yared to abuse the responsibility. Such
to see. It is not too hard a task. It is noLy, 40tion would stand condemned—not by the
undoable nor impossible. But it is a challeng@.o.vn ~which would always follow advice

to which we can and must rise. In short, it gy : :
; g t by history, and, most importantly, by the
a necessary task and one to which the futu uop?é tlhem)s/elves at thelnepxt elect)i/on.y

generations of this nation wait in earnest. o
Under our present system, it is the people

CHAIRMAN —Before | call Mr Ramsay, Who hold sovereign power, which is exactly
the Queensland Leader of the Opposition, M#here the republicans claim they want it to
Peter Beattie, has requested the Hon. MdR€- It is there already. Our Governor-Generall
Foley MLA and Glen Milliner MLA to be his is entrusted with all the reserve powers of a

proxy at certain designated times. | will tableconstitutional monarch. The link with the
that request. Crown in no way threatens or compromises

_ our national independence, but it does give
Mr RAMSAY —Mr Chairman, fellow our Governor-General a unique position above
delegates, fellow Australians, today’s discuspolitics.

sion is of fundamental importance in the A4k bound by tradition, custom and
current debate. The question as printed go Tactice to act only on the advice of the
toowgrge;r]to?jflgutrhceonhceeggs gfs ;g,?et'oﬁc')l\éw; ected government, the Governor-General is
Rustralia and how should they be defined? able, if that government acts without proper
" authority, to require it to go to the people by
The republicans, dressing up their argumetyay of a general election before it proceeds
in the cloak of only wanting our own head ofany further. This unique mechanism—
state, are basically determined to remove thgherited along with the Westminster system
Queen and the Crown from our Constitutiofrom Britain but now Australia’s very own—
and to substitute an alternative head of staig an invaluable check on the abuse of power
with powers yet to be clarified. The debatddy any government in Australia, state or
this morning has demonstrated the wide randgederal.
of options, the differences, the fears, the Five years ago this was acknowledged by
uncertainties and the confusion that existhe then Governor-General, Bill Hayden, who
amongst the republican proponents. | am glad is here as a delegate at this Con-

My hope is that the debate will encourag&€ntion. | told him that | was going to quote
us a%l tophave a second look at the meritsg im today, and he tells me he still holds the

our present system. The way the Australiat €W that he expressed then when he said:
Constitution has evolved throughout the 20the present system works well. It allows us to have
century and the various acts of parliame tg?ele_government in this country. The head of
related to its evolution ensure that Australia’s )

Governor-General will always be an eminenfneaning the Governor-General—
Australian. Furthermore, the Governoris aware of the restraints under which he must
General’'s authority under the Constitutiorfunction.

clearly identifies him as Australia’s head ofHe perhaps should have said ‘under which he
state. If there is any doubt, let it be clarifiedor she should function’ to meet some of the
That should not be called rubbish. The Coneoncerns of the delegates expressed yesterday,
stitution demonstrates the way it works withbut the meaning is clear. He further said:
the ensuing acts since 1901 that theney gre acknowledged all round and have worked
Governor-General holds all the powers asince Federation quite effectively. If we move away
Australia’s head of state. from that and there is no restraint, then my appre-
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hension would be that we could go through extena section 60A, and | may be paraphrasing it
sive periods of quite unstable government. slightly, but this was the gist of it: ‘The

Some republicans respond by claiming thepowers of the president will be those of the
would wish an Australian president to havd>overnor-General until the parliament other-
the powers only of a constitutional monarchwise provides.’ Those were the words. In one
If so, why have they not produced such &#ell swoop ability to amend the Constitution
concept? A number of suggestions havas far as these clauses were concerned was
flowed from their pens and we have heardaken from the people and given to the parlia-

more suggestions—a wide range of them—a®ent—the protections specifically put in by
late as this morning. None of them work. the founders of our Constitution with section

Let me give you just three quick examples.128 all those years ago were removed.

Firstly, Malcolm Turnbull in his bookThe  So I turn to a third republican argument that
Reluctant Republiargued that becoming acame from John Hirst on this issue. John has
republic is so straightforward and uncomplibeen a good friend in Victoria and a person
cated that we do not really need lawyers tb have discussed things with on many occa-
understand it. Does his suggested Constituti@ions. He missed out on getting elected on the
give the president this reserve power of ARM ticket for this particular Convention
constitutional monarch? No way. Accordingoecause he generously put himself far enough
to Malcolm, if the president thinks the Primedown to enable others to come. He described
Minister is acting improperly, he must go anchimself as a generous minimalist. He suggests
speak to him. If the Prime Minister continuesve give the president absolute power to
his alleged impropriety, the president maglismiss a Prime Minister and dissolve the
then go and ask the High Court for "relief".House of Representatives at his own discre-
Only if relief is granted may the president gdion ‘if the government of the Commonwealth
back to the Prime Minister and give him as breaching the Constitution or persisting in
second chance to behave himself. If the Primgnlawful behaviour.” According to Dr Hirst,
Minister remains recalcitrant, the presidenthe exercise of this power shall not be exam-
may then dismiss him and require an electionned by any court.

That is a brief summary of Malcolm's argu- 1t sounds as though it has simplified the
ment, but he did repeat it for those who werghsje problem. But just a moment; are we
in the chamber this morning. really prepared to give this enormous power

The reserve power of the Crown has effedo a president without constraint? At least, as
tively, under the Turnbull model, become &ill Hayden said, our Governor-General is
majority decision of the High Court after anaware of the restraints under which he must
undefined period of consideration and opiniofunction. They are the inherited constraints
writing. The result: months of uncertainty,evolving from our historic link with the
months of instability. Our Constitution mayCrown. | know there are those who think we
well become a bundle of legal precedents afan break that historic link and keep those
uncertain durability, subject to the whims andonventions. Some say it is a myth to believe
views of members of the High Court fromotherwise. | say, it is not a myth; it is a risk
time to time. It sounds to me like a lawyer’'snot worth taking.

delight. But how many Australians will relish Hirst's argument is based on the spurious

that as a change for the better? | suggest, NQLiy, “which he had in his book, that Austral-

many. ia was born in chains and is not yet fully free.
My second republican example flows froml have never heard so much nonsense in all
Professor George Winterton. It was his origimy life. No-one knows what changes we may
nal republic Constitution that first brought mybe unleashing in the checks and balances of
attention to this debate as it was loomin@ur present Constitution if we attempt to go
several years ago. | read his proposed republiown that path of separating the reserve
Constitution with interest. | wondered how hepowers of the Crown, held by our Governor-
was going to deal with this matter. He put inGeneral, from the Crown whence they came.
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Hirst's argument, | believe, fails at this point.of state should be as identical as that balance
Tampering with the Australian Constitutionwhich exists today between the Prime
for the sake of the symbols may put at risiMinister and the Governor-General—business
those key elements that give great protectiosms usual; the same.

against the abuse of powers by politicians— Yet, despite this proposal for no change,

and | can think of no better place to say th
than in the Old Parliament House at Canberraggg%“zv emgﬁ\r/]? t?ﬁs‘;d ptrri]rfcigglp oonbej;gttjiotr?sza

Very strongly, our argument and our hopdirst, that in a republic we would not know

is that this convention, looking at all thesewhat powers the head of state might enjoy—

models, looking at all these options, willunknown, uncontained, unfettered; and that,

come to the conclusion that not one of themas a result of this uncertainty, the delicate

is an improvement on our present system. Ldtalance that resides between the government
us not fiddle with this move to change to aand the Governor-General, the checks and
republic. Those issues that the real republicdralances, would somehow be destroyed—
candidates have attempted to bring up at thandemonium would ensue.

convention are certainly issues that Australia | jngeed it was our intention to support a

and Australians can and should be discussingyqdel that dramatically tampered with the
But to be discussing them in this forum whergsovemor-General's powers, this might be a
we are debating the continuation of thgjig concern. But, again, to knock this point
constitutional monarchy in Australia is notopn the head unequivocally, we do not support
appropriate. We need to keep to the subjeciny such material change. To the contrary; we
| hope, delegates, that we will come to th])’lropose that as a matter of principle and as a
right and most constructive and positivenatter of fact whatever the Governor-General
conclusion for Australia’s future—which is to ypes today he should do tomorrow acting in
maintain our link with the Crown, whateverpis own right as head of state. Indeed, for all
other amendments or concepts we may Rgtents and purposes in matters of executive
looking to introduce into our Constitution. powers, the Governor-General is simply the
CHAIRMAN —Thank you, Mr Ramsay. NeW head of state. The only difference—and

Vizard followed by Professor Greg Craven©r she exercises those same powers in his or
whom we might be able to accommodate bf)er own right, and not as the representative of
perhaps running a little over time beforéhe Crown.
moving into the next phase. Mr Steve Vizard; This brings us to the second objection we
welcome to this other television studio. have heard today: even admitting that the
Mr VIZARD —Thank you very much. Mr powers are the same, identi_cal, the new h_ead
Chairman and delegates, let us be cryst%’c state will somehow be minded to exercise
clear: the stated position of the Australiar'€S€ POWers in a different way because he is
Republican Movement is that in a republic th&© longer acting as a representative of the
new head of state should enjoy exactly angf"oWn. The concern is that it is only the
precisely the same powers conferred today giymPolic_connection with the Crown that
Australia’s Governor-General—not ong<€eps him in check, that enables him to
scintilla more, not one scintilla less. TheProperly and justly exercise his powers.
Australian Republican Movement's cleafrXémove the symbol of the Crown, and the
position is that whatever powers thd'€ad of state might go berserk.
Governor-General enjoys today so should be In our view, this is flawed. First, the Queen
the powers of the new head of state—exactlyerself plays no active role in the government
identically; no more, no less. We go furtherof Australia. Even on the admission of those
that consequently because no powers changgposed to a republic, the Governor-General
because nothing is diminished, nothing islone has for many decades, in fact, exercised
added, the balance of power that exists béhose powers on a daily basis without interfer-
tween the Prime Minister and the new headnce from, or indeed reference to, the Queen.
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That is a fact. There are no practical checksusly think it was because of the Queen’s
and balances. There is no daily overviewingonnection to the office of Governor-General
by the Queen herself. There is no circumthat Sir John Kerr dismissed Prime Minister
scription, direction or advice. To the contraryWhitlam—an act that not only changed the
we have relied on the good sense and goddce of Australian politics but was a trigger
judgement and proper exercise of thosfor a generation of appallingly bad imperson-
powers by the Governor-General as an Austions of former prime ministers?

tralian alone. In fact, if not in law, an Austral- |+ \was and will remain the character and

ian alone has properly exercised all thos dgment of these men alone that saw them
powers for many years. To remove the refeisyecyte their office as they did. It was the
ence to the Queen in this matter, as oppos; aracter and judgment of John Kerr alone
to symbolic matters, is to remove no actughat saw him discharge his duties as he did.
safeguards, to remove nothing. For those opposed to a republic to condemn

Secondly, if further evidence of this isthe identical powers of the head of state as we
required on the few occasions where thgropose is for them to condemn the powers of
active intervention of the Crown has beefthe current Governor-General. If they belittle
sought, the Queen has been swift and unega@-proposal of identical powers, they belittle
ivocal in her response that the governance dfie very democracy that we currently have
Australia’s affairs and the exercise of thesand that they so fully embrace.

powers in relation to Australia is a matter for The third principal objection we have heard

Australia alone. Not only does the Queen nabday is that, even admitting that the powers
participate in the exercise of these powergan be the same, it would somehow be impos-
she does not want to participate. sible to affect such a transferral, that constitu-

Thirdly, and more critically, it is demeaningtionally we cannot give the head of state the
to suggest that an Australian head of state wiiame powers as the Governor-General. This
only respect his or her democracy, will onlyiS Simply not the case. The simplest way to
exercise the executive powers as they ougBghieve an exact transferral of powers without
to be exercised, if there is the spectre of th& any way tampering with them is by in-
Crown breathing over the head of state’§orporating these powers by reference.
shoulders like a schoolyard bully; that it is Particularly, we think the sentiment and the
only the Queen’s Chopper Read-like presengsrecise words set out in the Republican
that keeps Bill Deane from doing a runner tzdvisory Committee’s partial codification
Majorca with our gold reserves. The ultimatenodel, and as recommended by Working
safeguard of the exercise of these powers Group 4, represents the specific means of
not the perpetual daily scrutiny of Her Majes-achieving this. That model sets out that the
ty and never has been, but rather the characteéads of state should observe the principal
and integrity of the eminent Australiansconstitutional convention currently acted upon
privileged to hold that position. by the Governor-General—namely, that the

Does anyone seriously suggest that but f¢}ead of state will only act in accordance with
the fact that the Queen had appointed hiff)¢ advice tendered to him by the Prime
Bill Hayden would have taken it upon himselfVlinister_or ministers. This can hardly be

to declare war on Pakistan, or that the onlgontentious. It represents the current practice;
thing stopping Ninian Stephen dissolving botft represents the facts.

houses of parliament on a weekly basis or The draft also sets out the current conven-
appointing Rod Laver to the High Court wadions relating to the dismissal of the Prime

that the Queen had once signed a piece Mfinister and the appointment of the Prime

paper affecting his appointment, or that it waMinister. It seeks to embody non-contentious
only the Queen’s regular visits to this countryconventions. But to the extent that the con-
that stood between Zelman Cowen and himentions are contentious we would not seek
commandeering a battleship and engaging to embody them in the codified form. The

dragnetting for dolphins? Does anyone serconventions should be beyond dispute.
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To amplify in the draft submitted, clause 2reserve powers only be exercised in accord-
relates to the appointment of the Prima&nce with ministerial advice. This is the
Minister. Subclause 1 establishes the office giosition of the Australian Republican Move-
the Prime Minister. Subclause 2 sets out theent. It is remarkable the unanimity that has
existing convention. The other circumstancelseen achieved even in this short time as we
in which a Prime Minister may have to bework towards shaping outcomes for the
appointed are not dealt with specificallyfuture. (Extension of time granted)

leaving the general ministerial appointment .
power, currently section 64, to operate. ashr?;mig)g{@)(’)\lu' Your daddy would be

Clause 4 of that draft relates to the dismiss-
al of the Prime Minister. This clause does go, M VkI)ZARD XTTaT.kS’ Bguce. | r;ave ab
further than restating the existing conventiorptfY apout an Australian who goes to a pu

It allows the head of state to obtain a Hig" réland. He sees a whole lot of Irishmen
standing around in the corner laughing as

Court ruling on government conduct so tha
if he or she were to dismiss the governmerjlumbers are rattied off. He says to one of the
fishmen, ‘What are you doing?’ The Irish-

there could be no question of the head ‘We've b h ft
state forming his or her own private views o' Says, Ve ve been nere so often we
don’t bother telling the jokes anymore, we

what was or was not lawful. It allows the. .
head of state to send the government to 4{St Say the numbers. It saves a lot of time.
election without dismissing it. hy don't you have a go?’ The Australian
says, ‘No, | couldn’t, I'm not a joke teller.

As to the balance of the other powers, ofhe |rishman says, ‘No, have a go, have a
the ones not expressly spelt out, we say theyack at it.” So the Australian says, ‘All right,
should be incorporated by reference. Whatt7 ' All of the Irishmen burst into hysterical
ever they are, however clear or unclear, thegughter. He thinks, ‘This isn't too bad.’ The
are assumed and granted to the head pfshman says, ‘You're a very good joke
state—to some small extent a lucky dip, bufe|ler. Try another one.’ So the Australian
the same lucky dip we have lived with for thesays, 28. They all burst into laughter. The
past 90 years and that we live with today; Nnishman says, ‘Tell one more. You're on a
more, no less. roll here. You're a very good joke teller.’ He

How does this proposal sit with what thesays all right, ‘67." There is stony silence.
working groups reported on this morning inThen one by one they all start to burst into
the general position of the convention? Fouaughter until they are on the floor. After five
of the working groups concurred in their viewminutes of uproarious laughter the Australian
that the head of state should enjoy the sans@ys, ‘What's with 677" The Irishman says,
powers as currently enjoyed by the GovernofThey hadn’t heard that one before.’

General. Logically, this is also the position | 5, going to round it off now. My dad

most acceptable to the constitutional monagyq,1d have enjoyed that though, Bruce. The

chists, and it is the position of the Australianygpn does not want to disrupt the numbering
Republican Movement. Three of the working,, stem: we do not want to tinker with the

groups resolved that the reserve powers of they mpers. The powers that are well enjoyed
head of state not be codified but be incorpozng \vell understood should remain the same.
rated by a reference—whole, intact anfhgne that those who are particularly opposed
untainted. Logically, too, this is the position;, 4 republic but who have agreed to work,
most acceptable to the constitutional monakj indeed who are working, constructively
chists, and this is the position of the Austral, develop a model to best cc;mpare with the
lan Republican Movement. current Constitution embrace the model which
Three of the working groups took the viewwe are developing and advocating for what it
that at least one key non-contentious Constitis—a genuine endeavour to preserve the
tional Convention observed by the Governorinherent strengths, the powers of the
General be spelt out in fact—specifically, thaGovernor-General, complete and intact, of our
we make law the existing practice that nondemocracy as we consider and assess the
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symbolic benefits of moving toward a repub<odification of the reserve powers, would be
lic. necessary.

. Further, in the event that the Head of State were
CHAIRMAN —While Professor Greg elected by a two-thirds majority of a joint sitting of
Craven was listed, | am afraid our time hasederal Parliament, and was dismissible by a
expired. What | intend to do is to call Profes-similar process, full codification would be required.
sor Craven, together with several other people the event that the Head of State were dismissible
who have given me an indication that theyy the Prime Minister or a body acting on the

want to speak on the powers, during this neyadvice of the Prime Minister, codification would
session. not be necessary.

You will recall that in our program this WaSMMoved by Professor Craven; seconded by

listed as speakers selected from the floor. r McGarvie. o )
What we intend to do now is to call on CHAIRMAN —What |am doing is getting
successively from each of the working group&em formally flashed up. Then you can speak
somebody to formally move and second eackcross the floor, so we can get more speakers.
successive resolution. As we go through therhhere is no restriction on the number of times
we are going to move a bit outside the ordipeople can speak. | have noticed that three or
nary rules of procedure and have a successié?Hr people have wanted to speak before, and
of resolutions before us at the one time. ButWill give them priority.

they will be put on the two screens. WORKING GROUP 2

From there, in the course of your generabame range of powers with an express
contributions, if you wish to move amend-provision to incorporate by reference the
ments or speak to any resolution that particisonventions governing the use of the re-
lar resolution can be put on the screen. If yoaerve powers.
wish to move amendments to resolutionsRESOLUTIONS
would you 'please put them in writing and order to ensure that the existing conventions
hand them in to the secretariat so we are at{%%ntinue to apply to the exercise gf the reserve

to have them put on the screen so everybogigwers by the new Head of State

can observe them. a) if elected by a 2/3 majority of a joint sitting
What | will do now is run through each of ~ of the Federal Parliament or by the McGarvie

the working groups, as we did at the begin- _ Model:

ning, and | will have the resolutions formally (i) that an express provision be inserted in the

moved and seconded and then flashed on the ~ Constitution to incorporate by reference the

screen. | will begin with Working Group 1 existing conventions governing the use of

; the reserve powers; and
and have a mover and a seconder for Working ... P .
Group 1's resolutions (i) that a provision be inserted for the prompt

dismissal of a Head of State who departs
WORKING GROUP 1 from the existing conventions; and
if elected by popular or direct election that the

. . b
Same range of powers with the existing ) powers be limited and specified.

constraints on their use; no express provi- ) _
sion to be made about the conventions that _ Moved by Ms Bishop; seconded by Mrs
guide the use of the reserve powers. odgers.

RESOLUTIONS WORKING GROUP 3

The conventions associated with the Australia®ame powers with a written statement of
Constitution not be codified, with the exception thathe conventions governing the use of the

the Constitution be amended to reflect the fact thgbserve powers as a non-binding quide
the Head of State acts with the advice of the P 99

Federal Executive Council or a Minister in theRESOLUTIONS

exercise of all but his or her reserve powers. That the Convention resolve that if there is
However, in the event that the Head of State weragreement on a written statement of the conven-
popularly elected, full codification, including tions governing use of the reserve powers, that it
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be in the form of binding rules, rather than nonQueen’s power to disallow legislation and archaic

binding guide. provisions such as the executive power to prorogue
Moved by Ms Delahunty; seconded by Mdarliament.
Bell. Moved by Mr Turnbull; seconded by Mr
Wran.
WORKING GROUP 4 WORKING GROUP 5

Same powers with codification of the tne present powers of the head of state and

conventions governing the use of the re- the defects of the known republican alter-
serve powers as binding rules natives

RESOLUTIONS RESOLUTIONS

1. The existing practice that non reserve 1. Thatthe Convention notes that the existing
powers should only be exercised in accordance wifiowers of the monarch of Australia following
the government's advice should be stated in theassage of the Statute of Westminster and the

Constitution. Australia Act are:
2. The head of State should have reserve a) the appointment and dismissal of the Gover-
powers, ie. powers nor-General on the advice of the Australian

3. The reserve powers are (1) to appoint the 1ime Minister; and _
minister, (2) remove the Prime Minister and (3) b) the disallowance of Acts of the Australian
refuse to dissolve Parliament. Parliament on the advice of the Australian Prime

4. The current balance of power between the Minister.

Prime Minister and the head of State should be 2. That the Convention notes that the powers
retained and accordingly the Constitution shoul@f the Governor-General consist of powers explicit-
expressly provide for the continuation of thely conferred by the Constitution which are now

existing conventions in a Republic. exercised by the Governor-General on the advice

. . ... of the relevant Australian Ministers, powers
_ 5. Aiter much consideration the full codifica- exercised under statute, and reserve powers. The
tion of the reserve powers was neither desirable n@jorking group refers the Convention to the discus-

achievable (not desirable because it was necessaf¥n of these powers in the paper by Sir David
for the head of State to be able to deal wittsmith The Role of the Governor-General: our

unforeseen contingencies and the impossibility Qystralian Head of Statgtabled).
anticipating future contingencies. It was unachiev- .
able because the community is divided on how the,3: _ That the Convention note that any conferral
head of State should react to the Senate denial BF tenure on the Head of State, as is conferred in

; ; | republican models, will lead to an imbalance
supply and we believe the community would no ’ - .
wish to diminish the powers of the head of State)2€tWeen the powers of the Prime Minister and the
powers of the Head of State, because the Prime

6. However, we believe a partial codificationminister is without tenure. The Convention further
of the reserve power conventions would be desifotes the importance of maintaining the dominance
able essentially for two reasons: (1) to enable thef the elected Parliament in the Australian system
Constitution to provide a statement of powergf government.

which more accurately reflects actual practice and 4. That the Convention notes that codification
%)atdo o(;osntsattrgl?o %Ontgutrgethzrt'rph% Még'ﬁ:elr ?/\r/]i?htthh f powers will give rise to litigation which could
y Py ad to results unforeseen by those responsible for

governing conventions. Partial codification wa: he codification. The workin
e . g group noted the
favoured rather than full codification for the reaso pinion of The Rt. Hon Sir Harry Gibbs on this

given in (5). matter (tabled). The working group particularly

7. We accepted the Republic Advisorydraws the attention of the Convention to differences
Committee’s partial codification model in principlebetween republican models in codifying the rela-
and, with one dissentient, recommended to thgonship of a president to the armed forces.

Convention the specific draft principles enunciated .
by the Committee (attached hereto). Fal\'flhogrelgle%ngm Hepworth; seconded by

8. Consequentially, we did not consider th
power to assent legislation a reserve power; th ORKING GROUP 6
head of State’s exercise of the power to assent &roader powers for a new head of state
refuse to assent should be exercised only in accor;
ance with ministerial advice. We favoured atbolish-&-ESOU‘_JTIONS )
ing obsolete Constitutional provisions such as the A. This Convention resolves that:
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1. Inthe event that the Convention supports a
direct popular election of the Head of State within
a republic, the model containing the following

CONSTITUTIONAL CONVENTION
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moneys for the ordinary annual ser-
vices of the Government;

expanded powers of the Head of State to be put to ) \ﬁgﬁg;por? ggﬁ?gnlgvr\:tlzr?g sps;eegebri/tgg ttg
referendum: the Head of State for his/her assent,
(a) appointment of a Prime Minister consistent s/lhe shall declare, according to the
with majority of parliamentary support; Constitution, that s/he assents, or that
(b) dismissal of a Prime Minister who loses (S)/fh%‘t"gzgh?Ld:yh'\?v/irgﬁirnaﬁ?gg Tr?]gn"t'ﬁgd
majorty parliamentary support or who acts ilegally return to the House In which it origh
' nated any proposed law so represented
(c) the power to dissolve Parliament and call to him/her, and may transmit therewith
elections where: any amendments, which s/he may
() no Member of Parliament has majority recommend, and the House may deal
support to commissioned Prime Minister; or with the recommendations;
(i) the Member of Parliament or Members of (v) where the Head of State withholds
Parliament who do have majority support have his/her assent to a proposed law passed
acted illegally or unconstitutionally; by the Houses of Parliament and con-
i i ) tinues to do so, the Prime Minister
(d) acts as PreSIden'[ Of the Executive CounCIl; may’ after a period of three monthS,
(e) gives consent to legislation and executive advise the Head of State to convene a
actions, on the advice of the Executive Council joint sitting of the Members of the
except where otherwise provided in the Constitu- Senate and of the House of Representa-
tion. tives;
(f) is Commander-in-Chief of the armed forces, ~ (vi) the members present at the joint sitting
acting on the advice of the Executive Council may deliberate and shall vote together
and with prior parliamentary approval, however upon the proposed law as last proposed
in cases of urgency subsequent parliamentary by the Senate and the House of Repre-
approval is to be sought as soon as possible. sentatives, and if the proposed law is
. . . . affirmed by a majority of sixty percent
(9) negotiates and enter; into treaties subject to of the total number of members of the
ratification by Parliament; Senate and House of Representatives,
(h) appoints justices of the High Court and it shall be taken to be duly passed by
other courts created by Parliament on the advice both Houses of the Parliament, and on
of the Executive Council and subject to ratifica- presentation to the Head of State, s/he
tion by Parliament; shall give it his/her assent;
() The Head of State can refer Bills, except  (vii) appoints public servants and military
those Bills for the ordinary annual services of the personnel; and
Government, his or her own proposed constitu- (yjji) can take emergency measures to protect

tional amendments and other matters of national
interest to the people through referendum;

() can refer any Bill to the High Court to
determine its constitutionality;

(k) the Head of State:

(i) shall, on the advice of the Prime
Minister, by Proclamation or otherwise

national security and integrity, subject
to the right of Parliament to review,
confirm, amend, or revoke those meas-
ures.

That the Westminster conventions as modi-

fied currently in operation that are inconsistent with
the above changes, be expressly repealed.

summons and prorogue the Par”amerﬁ. This Convention resolves that:

(ii)

and in like manner dissolve the House 1. In the event that the Convention supports a
of Representatives; direct popular election of the Head of State within
may, in his/her absolute discretion,@ republic, the model containing the following

refuse to dissolve Parliament on the€Xpanded powers of the Head of State be put to

advice of a Prime Minister who has referendum:

ceased to retain the support of a ma- (a) The Head of State appoints Ministers of
jority of the House of Representatives;State, who are not Members of Parliament but

(i) may, in his/her absolute discretion,Whose appointment is subject to ratification by

dissolve Parliament when the Parlia-Parliament;
ment has refused to provide revenue or (b) acts as President of the Executive Council;
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(c) gives consent to legislation and executive (1) in the case of the powers expressly given to
actions, except where otherwise provided in théhe Governor-General by the present Constitution
Constitution; and stated to be exercisable on the advice of the

(d) is Commander-in-Chief of the armed forced €deral Executive Council
acting with prior parliamentary approval, however - retain, with provisions to clarify the position
in cases of urgency subsequent parliamentanf the Federal Executive Council as representing
approval is to be sought as soon as possible; the Government of the day;

(e) negotiates and enters into treaties subject to(2) in the case of the powers expressly given to
ratification by Parliament; the Governor-General by the present Constitution,
() appoints justices of the High Court and othebut with no indication as to how they are to be

courts created by Parliament subject to ratificatiogxercised

by Parliament; - spell out in detail the applicable rules, taking

(g) The Head of State can refer Bills, excepinto account the Resolutions adopted by the Aus-
those Bills for the ordinary annual services of thdralian Constitutional Convention in 1983 and 1985,
Government, his or her own proposed constitutiona@ind the Recommendations of the 1993 Republic
amendments and other matters of national intereAtlvisory Committee;

to the people through referendum; (3) in the case of the reserve powers of the
(h) can refer any Bill to the High Court to Governor-General (not expressly stated in the
determine its constitutionality; present Constitution) in relation to the appointment
(i) appoints public servants and military person@nd dismissal of Prime Ministers and the dissolu-
nel: tion of Parliament

() can take emergency measures to protect - Spell out in detail appropriate rules to cover
national security and integrity, subject to the righgach situation, making it clear that the Head of
of Parliament to review, confirm, amend, or revokétate retains no independent personal discretion,
those measures. taking into account the Recommendations of the

2. The Head of State is not subject to West-1993 Republic Advisory Committee and provisions

minster conventions, as modified, currently applicgg(%tf?eeé. Constitutions where these rules are fully

able, which are expressly repealed in their entiretﬁ

. _ (4) inthe case of the Senate’s power to block
Moved by Mr Gunter; seconded by I:)mfessupply, not expressly limited by the present Consti-

sor O’Brien. tution

WORKING GROUP 7 - amend the Constitution by a provision remov-
Lesser powers of the head of state with ing the Senate’s right to reject or significantly
codification delay bills appropriating moneys for the ordinary

annual services of the government.

RESOLUTIONS ATTACHMENT TO WORKING GROUP
Resolution A 7
RESOLUTION ON CODIFICATION AND  RESOLUTION A

LIMITATION OF HEAD OF STATE
POWERS REPUBLIC ADVISORY COMMITTEE

This Convention supports: 1993: COMPLETE CODIFICATION

- full codification of the powers of the Head of MODEL .
State in order to eliminate, to the maximumlA. Executive Power of the Commonwealth
practicable extent, uncertainty and ambiguity about 1) The executive power of the Commonwealth
their meaning; is vested in the Head of State and is exercisable
- limitation, in that context, of the powers of the€ither directly or through Ministers of State (includ-
Head of State in order to eliminate, to the maxiing the Prime Minister) or persons acting with their
mum practicable extent, the possibility of anyauthority.
conflict with the principles of responsible govern- 2)  The executive power of the Commonwealth
ment; and extends to the execution and maintenance of the
- limitation of the powers of the Senate to theConstitution, and the laws of the Commonwealth.
extent necessary to eliminate the possibility arising 3)  The Head of State shall exercise his or her
of the Head of State exercising discretionary powgfowers and functions in accordance with the advice
to resolve a conflict between the two Houses.  tendered to him or her by the Federal Executive
This would mean: Council, the Prime Minister or other such Ministers
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of State as are authorised to do so by the Prindpes not forthwith resign from office, the Head of
Minister. State shall remove him or her from office.

4) Subsection (3) does not apply in relation to 2) If the House of Representatives passes, other
the exercise of the powers or functions of the Heatthan by an absolute majority of its members, a
of State under sections 2A, 3A(4), 5A and 6A. resolution of confidence in a named person as

; ; - Prime Minister (other than the person already
2A. Appointment of the Prime Minister holing office as Prime Minister), and the Prime

1) The Head of State shall appoint a person, tmlinister does not within three days resign from
be known as the Prime Minister, to be the Head afffice or secure a reversal of that resolution, the
the Government of the Commonwealth. Head of State shall remove him or her from office.

2) Subject to subsection 3A(4), wheneveritis 3) If the House of Representatives passes a
necessary for the Head of State to appoint a Primresolution of no confidence in the Prime Minister
Minister, the Head of State shall appoint thabr the Government by an absolute majority of its
person who commands the support of the House afembers and does not name another person in
Representatives expressed through a resolutionwhom it does have confidence, and the Prime
the House, and in the absence of such a resolutiddjnister does not, within three days of the passing
the person who, in his or her judgment, is the mosif that resolution, either resign from office, secure
likely to command the support of that House.  a reversal of that resolution or advise the Head of

3) The Prime Minister shall not hold office for State to dissolve the Parliament, the Head of State

a longer period than 90 days unless he or she isgla" remove him or her from the office of Prime

becomes a member of the House of Represent3iNiSter. .
tives. 4) If the House of Representatives passes a
4) The Prime Minister shall be a member 01resolution of no-confidence in the Prime Minister

the Federal Executive Council and shall be one ¢} _th(_e G?yernment other than by an absoll;]te
the Ministers of State for the Commonwealth ajority of its members and does not name another
" person in whom it does have confidence, and the

5) The Prime Minister shall hold office, subjectPrime Minister does not, within seven days of the
to this Constitution, until he or she dies ore resignsassing of that resolution, either resign from office,
or the Head of State terminates his or her appoingecure a reversal of that resolution or advice the
ment. Head of State to dissolve the Parliament, the Head

6) The exercise of power of the Head of Statr%f State shall remove him or her from the office of

under subsection (2) shall not be examined in arfyfime Minister.
court. 5A. Dismissal of the Prime Minister—constitu-

3A. Other Ministers tional contravention

1) Ministers of State shall be appointed by th ol\Zerrlll;ném? o|f-| ti?adcgr;nfctaﬁv?/egﬁrl:ei}g i%ni?efge;?ﬁ
Head of State acting in accordance with the advic; fund | - f this C e ng
of the Prime Minister undamental provision of this Constitution or is

o not complying with an order of a court, the Head
2) One of the Ministers of State may beof State may request the Prime Minister to demon-
denominated Deputy Prime Minister. strate that no contravention is occurring or that the

3) Subject to this section, the Head of Staté0vernment is complying with the order.
shall only remove a Minister from office in accord- 2) If, after giving the Prime Minister that
ance with the advice of the Prime Minister. opportunity, the Head of State still believes that

4) Upon the death of the Prime Minister theSuch a contravention or non-compliance is occur-
Head of State shall appoint the Deputy Prim&ng, the Head of State may apply to the High

Minister or, if there is no Deputy Prime Minister, court for relief.
the minister most senior in rank, to be the Prime 3) If, on application by the Head of State, the
Minister. High Court is satisfied that the Government 0}‘ trk:e
; N i ettt ; Commonwealth is contravening a provisions of this
ths)Prilr:w]e}hl\l/Tirfigglron' Minister" does not InCIUdeConstitution or not complying with the order of a
) court, the High Court may grant such relief as it
4A. Dismissal of the Prime Minister—no confi- sees fit including a declaration to that effect. The
dence resolutions High Court shall not decline to hear such applica-
1) If the House of Representatives, by adion on the ground that it raises non-justiciable
absolute majority of its members, passes a resollFSUES:
tion of confidence in a named person as Prime 4) If on an application by the Head of State,
Minister (other than the person already holdinghe High Court declares that the Government of the
office as Prime Minister), and the Prime MinisterCommonwealth is contravening this Constitution or
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not complying with the order of a court and the CHAIRMAN —We will now take speakers

Prime Minister fails to take all reasonable steps tgom the floor for five-minute intervals. They

end the contravention or to ensure compliance witg]ay give notice of amendments that they

the order, the Head of State may dissolve th

House of Representatives. mhtend to move and move amendments that
ey wish to move. The three speakers of

5) If the Head of State dissolves the House -
Representatives under this section, he or she mwom I. already have ngtlce a_reh er
also terminate the Prime Minister's commission aniyicGarvie, Dr Teague and Mr Michae

appoint as Prime Minister such other person whblodgman.
the Head of State believes will take all reasonable p1r MCGARVIE —I would like to speak

steps to end the contravention and who will main: L
tain the administration of the Commonwealt bout codification. | am totally opposed to

pending the outcome of the general electiogodification. My opposition falls into two
following the dissolution referred to in subsectiorcategories. |_emphaSIsed in my SpG?Ch yester-
(4) above day the desirability of resolving this public
6) The exercise of the powers of the Head ofssue without distracting people from voting
State under this section shall not be examined Hyecause they fear or distrust the means being

any court. used. My second objection is that codification

6A. Refusal of dissolution is inconsistent with our system. It is a pana-
The Head of State shall not dissolve the Hous@€a, adopted to cloak the inherent defects of

of Representatives— some of the models that are being advanced

a) on the advice of a Prime Minister in Whom,here'
or in whose Government, the House of Representa-There are difficulties in codification. What
tives has passed a resolution of no-confidence, {fetter example could there be than the history
the House has, by an absolute majority of |t§F the proposal for dismissal in the model

b | d fid i ther . . :
T o0 s s e Con once 1N anotiihich has a president elected by a two-thirds

b) on the advice of a Prime Minister in whom,ma]Orlty of both hous.eS?. Originally, it was
or in whose Government, the House of Representiecommended that dismissal be by a two-
tives has passed a resolution of no-confidence, #hirds majority of both houses. Presumably
the House has, other than by an absolute majorithe authors of that were quite unaware that
of its members, also expressed confidence ithat meant that the president would be
another named person as Prime Minister, unless ty¢,dismissable.

House has reversed the resolution; | raised this i in A i
c) while a motion of no confidence in the raised this issue In Australian newspapers
on 1 May. It was not, apparently, appreciated

Prime Minister or the Government is pending; orb i fth del il 1
d) before the House of Representatives has m%t/ € Sponsors ot those models Until exactly

after a general election and considered wither it h ne months Iater_—yesterday—yvh_en It was
confidence in the Prime Minister or the Governchanged to dismissal by a majority of the
ment, unless then House of Representatives has niewver House. The other objection which |
and is unable to elect a Speaker. raised on 1 May has still not been addressed.
For the purpose of paragraph (c), a "motion oNO-one has yet looked at the fact that the
no-confidence" is one which expresses confidengaresidential power would include power to

in another named person as Prime Minister and gdjourn, and power to prorogue parliament
to come before the House of Representatives withignd stymie dismissal.

named person as Prime Minister;

eight days. . . ) )
. Very intelligent people have engaged in this

Ké\l/:oved by Mr Evans; seconded by Msprocess of codification. They are still patch-
Y- ing. They are still seeking to alter. That

RESOLUTION B should be a very good warning to us all. It
Any codification of powers should include awill take an enormous amount of time. It is
provision enabling the Head of State to refer anDr Evatt's idea. He put it forward in his book
Bill to the High Court for a decision as to itsjn 1936. Every attempt to reach consensus
constitutionality. since has failed and if the monarchists here
Moved by Mr Jones; seconded by Councilwere cynics they would have said, ‘Yes, we
lor Bunnell. will adopt a republican president model, but
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everything must be codified.” That wouldAustralia and the No. 1 Australian Republican
have adjourned proceedings for another 8@ovement delegate from South Australia—

years. They did not. Mr RUXTON —Thank goodness for the
There is a balance between head of statormer’.

and head of government now which allows pr TEAGUE —from everywhere else but
for flexibility and which allows for future from Bruce’s corner, am wanting now to
development. Anyone who doubts that shoulgppeal to all those in this chamber who have
read Dr Evatt’s book. Dr Evatt was a verynot yet made up their minds on the votes we
bright man. The things that he would haveyre to take today. We have seven resolutions
codified, such as having a codified provisiomefore us from the seven working groups. |
on which law courts would decide whether &elieve that three of these resolutions can be
government had a mandate for a particular bifypported by this Convention today and for
going through parliament, were obviouslythe resolutions group to look at the wording
sensible and rational then or else Dr Evaif those three resolutions and to bring them
would not have adopted them. They would bgack in an integrated, cohesive form as part
laughed out of court today. That shows hovsf the makings of the model that can then be
important it is that we not stultify ourselvesput on the final day. So pro tem, and without
by putting in codes this great deVeloF"ngglrjeat inconsistency, | urge you strongly to
constitutional system that has given us goosypport resolution No. 1, the one that former
democracy. Governor McGarvie has just strongly spoken
| will say something briefly about the in favour of. Resolution No. 2 is essentially
reserve power. | think everyone would agrethe Keating government’s model for a repub-
with what Malcolm Turnbull said inThe lic: codification only to the extent of refer-
Reluctant Republidhat the complaint against€nce as set out in the 1995 model the then
Sir John Kerr was not dismissing MrPrime Minister put forward and that the group
Whitlam; it was doing it too soon and withouthas argued for today.
warning. It has been emphasised that while The third and final resolution that | believe
the Senate has power to reject supply thafe can all seek to support is resolution No. 4,
reserve power needs to be there. It is actuallyhich is for partial codification. It has been
an exception from the convention that thevell argued by Michael Lavarch, by Malcolm
Governor-General act on the advice offurnbull, by Anne Witheford and by Steve
ministers. The sanction against misuse of thatizard—Steve very effectively summed up
power—and | say this as one who has beahe issues just a few minutes ago—that partial
a Governor; one thinks about these things—isodification is realistic, even if a bit ambi-
that at the time when one occupies a positiofious. It is much more ambitious than No. 1
like that one is of advanced years and one’snd No. 2. Let us have No. 1 and No. 2—we
reputation is very, very important. Havingcan fall back on that—but let us see whether
seen what happened to the reputation of Siye can get No. 4. If we can get partial codifi-
John Kerr, there will never be anothefkation in the form that was set out by the
Governor-General or another Governor wh®epublic Advisory Committee, then with
will depart from the ordinary precepts thatontributions made by Professor Winterton,
cover it. | support the motion and | opposavialcolm Turnbull and Lois O’Donoghue it is
codification root and branch. their words we are directly commending in

Dr TEAGUE —The same powers, no morethe circulated material. Let it be shown now.

and no less. There are, | believe, a clear Let me say very briefly that | believe it

majority of us in this chamber who want todoes not matter what happens to resolution
see in any new republican constitution 8—that overwhelming one, as Mary

transfer from the powers of the GovernorDelahunty put it. The substantial ones that
General to the powers of the president theemain are 5, 6, and 7. | am expecting that
same powers, no more and no less. |, a form#rose who support the status quo will support
Liberal senator for 18 years from SouthNo. 5. We understand that. It is my urging of
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all of you who do not support the status quavealth under the Crown. It is the Crown

that you vote against No. 5. That is the statushich is our great protector and our great
qguo. My colleague Peter Costello just nowstrength. The moment you codify it, the

has gone way ahead of that in saying that thmoment you interfere with it. The moment

symbolisms of Australia at the moment argou tamper with this constitutional tapestry,

out of date and we need change. We angulling out a thread here and a thread there
going to go ahead | believe with the words ofor minimalist satisfaction, you destroy it.

1, 2, or 4. Certainly anyone in the chamber peaq professor George Winterton's book
who is wanting change should not supporiq find out what happened in Ireland. | am
No. 5. one-eighth Irish and | am Catholic to boot, so
No. 6 and No. 7 are both too huge, tod can tell you this one. In 1921 the lIrish
ambitious. One of them is the consistendiscovered to their horror that they had
ambition of my good friend former Senatorabolished all the royal prerogatives. They had
Gareth Evans. It includes within it—this isno Chancellor of the Exchequer. For a time
No. 7—a denial, a change, an abolition of théhey could not impose or collect taxes.

Senate’s power over supply. The small states| ,ok at what you do to the High Court of

will never agree to it. | do not agree with it. ygiralia. Have any of you republicans had a
No. 6 is a collage that tries to enlarge the,ok ot section 75 of the Constitution which
head of state’s power. | believe that theypressly sets out the original powers of the
majority of us here will not support it. High Court of Australia? Look at them: ‘In all
In summary, in all due respect to everymatters arising under any treaty’—that is part
delegate here, | urge you to support in today’sf the royal prerogative. In relation to matters
voting No. 1, No. 2 and No. 4, and to vote'Affecting consuls or other representatives of
against all of the others. countries’, that is part of the royal preroga-
DEPUTY CHAIRMAN —The next speaker tive. In relation to matters ‘_Between States, or
is Michael Hodgman, followed by GregPetween residents of different States, or
Craven, followed by Gareth Evans. between a State and a resident of another
. State’, that is the royal prerogative. And last
Mr HODGMAN —Mr Deputy Chairman p ¢ not |east, ‘in which a writ of Mandamus
and fellow Australians, make no mistakg prohibition or an injunction is sought
about it: this is the finest Constitution in theagainst an officer of the Commonwealth’. The
world—no ifs, no buts. | love it, | will defend 4reat defender of the rights of the citizens,
it and, if necessary, | would be prepared tQhere do you get your prerogative writ, you
die for it because the rights and free‘jomr%publicans, when you wipe them all out?

which we enjoy today . What happens if you codify them and miss
Mr CASTLE —The next Premier of Tas- them out? To codify is to proscribe. To
mania. proscribe gives you a situation where the
Mr HODGMAN —no, you will be waiting rights of Australians are in the hands of the
a long time—are in this Constitution. Thevery politicians in Canberra, you arrogant,
Hon. Richard McGarvie is so right: they areelitist republicans, to whom the people of
not codified. That is why they are great. ThéAustralia have said—73, 74 and 78 per cent
great strength of this Constitution is that thef people have said this—'If we're going to
royal prerogatives, the executive discretiongiave a republic, we want to elect the presi-
the Governor-General’s powers and thdent.” But Malcolm Turnbull, sadly my own
fundamental rights and freedoms of all of u$rime Minister and some in the Labor Party
protected by the prerogative writ are nohave said, ‘Oh, no; we wouldn’t leave such an
defined. That is exactly as it is in the unwrit-important decision to the people of Australia.’
ten Constitution of the mother of parliaments. Let me tell you this: | will fight the repub-

Do not think it was a mistake that thelic right down the line, but if it comes to the
founding fathers determined that we shouldrunch, don't tell me that Australians will not
unite in one federal, indissoluble Commonhave the right to pick their own president. |
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am a First Fleeter descendent. My relativelsefore this Convention. Even so, | would

fought and died in the Boer War. Privatepoint out that that working group has been
Vincent Hodgman died. Don't tell me Aus-prepared to move towards those who might
tralia was not a nation at Gallipoli. Don’t tell want something more. There is a minor
me that Australia was not a mature, independanodification which provides the Governor-

ent nation with the statute of WestminsterGeneral will always act on advice. Reserva-
Don’t tell me that Australia was not a maturetion and disallowance will disappear from the
independent nation with the Statute of WesiConstitution.

minster Adoption Act of 1942. And don't tell

me that Prime Minister Hawke mucked it UPhot know whether | go for all the members of
with the Australia Act of 1986. my working party, that | would be prepared
What are you all on about? This is thao consider the question of incorporation by
greatest Constitution in the world. And youreference, so long as there was an appropriate
want to play with it, tinker with it, to satisfy clause of non-justiciability in there. That is
a few chardonnay-sipping socialist republicansomething that one would have to see come
in Sydney or wherever. | will tell you some-back from the resolutions group. What |
thing for nothing: in Tasmania there were sixvould not do, with great respect to my col-
positions up—two republicans distinguishefeague Dr Baden Teague, is countenance
at that; that is all they got. We were only 30Qption 4. Option 4 is partial codification, but
votes off getting four constitutional monar-frankly it is partial trouble. The great advan-
chists. Have a look at the situation in Soutlfage of option 1 before this Convention is
Australia. The leader of her Majesty’s loyalsimple: it is winnable at referendum.
opposition in that state, the Hon. Mike Wran,
| have a healthy regard for. He correctly
predicted to me at the Adelaide Cup what th
result would be in South Australia. Have

| would say for my own part, although | do

Full codification would involve fighting—
nd | here address my remarks particularly to
e republican delegates—on two fronts. It
look at the situation in Queensland. Have ¥ould be the constitutional equivalent of the
look at the situation in Western Australia. | 't@nic and | do not propose to go down with
i ) ) that vessel. | think you have to ask yourself
| will conclude. If | were Machiavellian, 5 question: do you want a republic, is that
which | am not, | would say to you, ‘Yes, putyoyr game, or do you want codification? You
this resolution through; don’t let the peopléyre not going to have both. You do not need
vote on it—that would guarantee the death ofy have both. You do not need codification.
the republican campaign—‘and, secondlyas Mr Vizard so ably pointed out, there does
start codifying the prerogatives, the rights, th@ot seem any present danger of Sir William
freedoms.’ | tell you what, the people ofpeane running amuck. As| was at pains to
Australia will throw that out neck and Crop.point out, you will not get the transparency
The Hon. Richard McGarvie was right. | haVe&/ou might hope for from codification. You
tried in my own inadequate way to supporyill not be able to codify them effectively

what you say. So you have got my suppornd with consensus and you will not be able
150 per cent. Thank you. to instil flexibility.

DEPUTY CHAIRMAN —Professor Cra- g req| question you have to ask is why

ven, the original intention had been that '[he55<?Ou would want to try when it presents such
sparkling five-minute contributions would beg danger to your cause. May | suggest an

taken from your own places. But we seem 9 nqyer to that—and, if it comes across as an
have established a precedent. You do not feglc;sation, it is an accusation against me as
strong enough to break it? well. There is in all these exercises something
Professor CRAVEN—No. Mr Chairman, called founding fathers syndrome, or in this
| stand to support the resolutions of theConvention, mercifully, founding parents
working group on which | served, Workingsyndrome: the enormous temptation to put
Group 1, which as everybody here would bene’s signature at the bottom of the Constitu-
aware represents the most minimal optiotion. | do not want my signature at the bottom
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of the Constitution; | want a good Constitu-Bishop will move for her group and then
tion, and that is what we all should want. WeMalcolm Turnbull will move for his group.
_should f_or_get codifica;ior) as our tiIt—if_that Ms BISHOP—Just quickly, there are a
is what it is—at constitutional immortality. ¢ ple of points of clarification in respect of

We must have, if there is to be a republicathe resolution of Working Group 2. The
proposal, a defensible position; a positiomatrix that was put out indicated that we were
defensible at referendum. As someone reuggesting codification of the reserve powers.
marked to me at lunch, this referendum willThat in fact was not the case. It was to
not be conducted exclusively in Brunswickinclude in the Constitution a clause specifying
Street and in Bondi. It will take place inthat the powers of the head of state must be
unfashionable places like Perth and Gleexercised in accordance with existing conven-
Waverley as well and you will have to con-tions, as opposed to codifying the reserve
vince those electors just as firmly as those gfowers.

the more ‘enlightened'. When one looks at our resolution included

| think we should be cautious in relation toin the papers circulated this morning, our
the Irish model. | have had the virtue ofworking group has suggested an amendment
reading the Irish Constitution from beginningalong these lines:
to end. | fear that is a virtue that may not be paragraph (a): amend the paragraph by inserting
shared by some of its greatest adherents hefer ‘McGarvie model’, ‘and dismissal” by the
today. It is an admirable constitution, thePrime Minister or a small majority of the House of
Bunreacht Na hEireann, in Ireland. But thdrepresentatives’; and omitting subparagraph (ii).
thing we must remember about comparativgubparagraph 2 is taken out because we
constitutions is that constitutions are like canguggest it is more elegantly expressed in the
toads: introduced out of their element, andmendment, and paragraph (b) remains: ‘If
their natural predators and balances may netfected by popular or direct election that the
exist. | would caution for that reason againspowers be limited and specified.’ | so move.
the power of referring a bill to the High ;s tHoMPSON—I second the motion.
Court. This is a potent power for a president )
to stigmatise the action of an elected govern- Mr TURNBULL —In respect of resolution
ment as unconstitutional. It is a power whosé, | move: First paragraph: at the end of the

consequences are untried and unpredictabRaragraph, add ‘which would be incorporated
and | warn you against it. by reference along the lines of the words at

) L age 94 of the Republic Advisory Committee
The only exception to codification of coursege%ort,_ | do not tr'E)ink ProfessoryCraven will

is as my working party said. Were we t%—ﬁve any trouble with that, but that is just so

adopt what | regard as the ruinous course ere is some language which said, apropos
an elected head of state or the marginally le fie reserve powers, they will be governed by
ruinous course of a head of state dismissib .

v by & two-third oty of parli ; e conventions that have hitherto applied. |
only by a two-thirds majority ot parliament, s,.ashagow an amendment to resolution 2 that
then full codification would be necessary. Bu{)aragraph (a)(ii) be deleted

| think, as | said this morning, that would '

simply be a case of bowing to the grimmest DEPUTY CHAIRMAN —That has already
of grim necessities and a necessity that weeen moved.

must hope never arises. | commend the reportMr TURNBULL —Fine. In that case, |
and the resolutions of Working Group 1 to thehnave a third amendment. | move:

Convention. That resolution 1 and 2 be considered together.
DEPUTY CHAIRMAN —There are two They would now be substantially the same.

people who have indicated that they want to .
move amendments from their working groups. roféssor CRAVEN—I second the motion.

| understand they can do it quickly. We need Mr GARETH EVANS —Without repeating
to get the paperwork done so that we are iany of the things | said this morning in
a position to have an up-to-date version. Juligupport of the resolution of Working Group
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7, | want to say a couple of things about whabefore us, even though the codification and
is involved in that resolution and to respondimitation model that | am proposing does
to some of the objections and challenges thabsolutely stand on its own feet.

have been made to it. It is, in fact, the boldest 1,¢ opposition that has been expressed to
of the resolutions before the conference botly s has essentially been on three grounds:
in the degree of codification that is contemysirst of all, from some people here that the
plated and in the degree of limitation Ofpowers should not only not be reduced but
powers of the head of state and the Senate g%, should be enlarged by the head of state,
well that is also contemplated by it. including in the context of a directly elected

| should add in response to what Grediead of state. | think that view is simply
Craven said a moment ago, though, that fjuixotic frankly, in the circumstances. If it is
does not by any means go all the way dowput in terms of giving the people’s representa-
the path of the Irish Constitution, although irtive—thus now directly elected—something
the respects that | have mentioned it has muc¢hore to do to reflect that people’s representa-
in common with the Irish Constitution. Intive status, that additional status and addition-
particular, resolution A from Working Group al power would be acquired only at the
7, which | am moving, makes no provisionexpense of other people’s representatives’
for any increase in the powers of the head gfowers and status and would be a recipe for
state by way of referring bills to the court.unholy constitutional chaos within a very
That is the subject of a separate resolutioghort time of the new system being intro-
and should not be confused with the matterduced.

in issue here. The second kind of objection we have heard

The argument for Working Group 7'sto this particular proposal is that you cannot
resolution A—the codification and strongtechnically do it; that however much you try
limitation model—is twofold. First of all, it is  YOU can never anticipate every situation that
worth doing in its own right because there ignight arise and have a properly laid out rule
too much that is vague, uncertain, ambiguou deal with it. In response to that I can only
in the existing Constitution and which de-say that | have been wrestling with this issue
serves to be clarified and also because thep® and off for nearly 20 years now in various
are simply too many untrammelled discretion§apacities, and | am simply not persuaded as
in the existing Constitution which also de-a technical matter that that is true.
serve to be limited. | think an awful lot of thought and effort

The second argument for it is a quitehave gone into devising ways through these

different one. It is essentially the political onev&rious dilemmas. There is a good model
that it is absolutely necessary to embra efore us in the RAC. There are a lot of good

something like the Working Group 7 resolu{rovisions in other constitutions which one
tion if you want to go down the direct elec-could selectively embrace and the job can in
tion path so far as the appointment model fo@ct be done. But, at the very least, even if

the head of state is concerned. Frankly, theoU did at the end of this exercise leave some
i i igfinatters unattended to which might arise

iornexpectedly in the future, you would have
gramatically circumscribed the area of uncer-

model—and | would suspect the support of"' X :
many other people—without a very stron ainty as compared to that which exists at the
oment.

codification, a very strong limitation of
powers model associated with that and with- If at the end of the day there are some
out also addressing the problem of thsituations which arise which have to be
Senate’s power to block supply. For thaaddressed politically because there is no
reason alone, if you have enthusiasm—eapacity for an umpire to deal with the situa-
sneaking or otherwise—for the direct electiornion, | do not think we should be too alarmed
model, please take seriously the necessity tbout that possibility. There is an awful lot of
go with us on the codification issue nowthings in politics that can be resolved politi-
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cally when there is no other way for an issueis we can produce a result which is not only
to be taken forward. Certainly that is whatesirable and technically achievable but also
would have happened | think in 1975. politically feasible. Do not be deterred by this

The final argument that you hear againsif‘.rgument about political feasibility. 1t is
this over and over again, and probably thaimply a matter of political will. I have great

strongest of all the arguments that have beé‘\r?nf'?e.ncg tr;aé my colleague andh perhaps
put against Working Group 7 model, is thaf'c"V rleg el 0 _rlllo_t want to ﬁ)us It too
it is simply not practically or politically ar—Mr Costello will join me in that respect.
feasible to be as adventurous as | am propos-Mr HAYDEN —I would urge support for
ing; that you could never get up a referendurworking group reports Nos 1 and 4. | find
proposal as far reaching as this. That is eeports Nos 6 and 7 totally unacceptable for
matter to be tested, and the judgment akasons | will come to in a few minutes. In
delegates around this chamber is a judgmetite resolution from Working Group 1, the key
that | am very interested to hear. point, in so far as | am concerned, is the last

The biggest concern given the need historP2ragraph, where it is said that:
cally for referendums to be supported by botin the event the head of state were dismissible by
major parties if they are ever to move forwardhe Prime Minister or body acting on the advice of
is whether we could get the support of thdhe Prime Minister, codification would not be
coalition for something of this kind. Maybe "€¢€5387-
that was a little implausible before today, bufrhat is the basis on which | would support
having heard that statesman like contributiodVorking Group 1's recommendation. | would
from Peter Costello this afternoon a wholaot support any suggestion of full codifica-
new window has openedExtension of time tion. | do not believe full codification is a
granted)Peter Costello is a man who, in thepractical proposition. There are too many
light of what he said here this afternoonthings that we cannot anticipate. No-one
clearly has much more than just a sneakingould have anticipated the circumstances in
admiration for the Irish Constitution. Fromwhich what took place in 1975 occurred and
what he has said, he is obviously someorthe results that took place. Human behaviour
who is attracted to a model which goes thés full of unpredictabilites and to try to
whole way in terms of limiting the powers of provide full codification is to be too rigid in
the president and, in particular, attracted to e sphere of operation in which the Gover-
model which knocks off the power of thenor-General or the head of state might have
upper house to block supply. In taking thato act.

view, as | am sure he does, he is on a unity )
ST O ’ | accept Malcolm Turnbull’'s amendments
ticket with every Treasurer that has evef, yhis narticular working group report, inci-

occupied the Treasury benches of this countra'ema”y' But many of the concerns | have had

through the whole course of Federation
whatever side of politics they are on. about the abuse of the black letter law power

available to a Governor-General, should a
Peter Costello is saying, ‘You won't get aGovernor-General be so minded and there be
reduction of Senate powers in my lifetime,inadequate control over him, have been
but | frankly cannot believe that Peter meananswered by the rather measured and sober
what he says in this respect. Peter, if you amomments which were made by George
listening, for you to say that is frankly aWinterton this morning when he introduced
confession of impotence that | never thoughhe resolution of Working Party 4. Therein, he
| would hear from you. Do not succumb to gproposes partial codification—as | understood
self-fulfilling prophecy in this respect. Get outhim—spelling out what is the practice on
and lead the charge and make yourself many matters already in place and, in those
constitutional hero. Be a giant among theespects, spelling out things which should
wimps by whom you are surrounded. If youhave been included in the Constitution in any
go down that constitutionally visionary pathcase at the time it was drafted. He then goes
out there on the next charger to me, betweamm to mention that there must be a degree of
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flexibility; that is, where the reserve powers Mr GARETH EVANS —Oh, how the
cannot be codified—cannot be defined—anchighty have fallen!

| believe that to be essential. Mr HAYDEN —I regret that | have to
This is why | find some difficulty with disagree strongly with Working Party 6's
Gareth Evans’s passionately promoted resol@oposition. It is elaborated by Clem Jones’s
tion 7—passionately promoted in a quite @ntervention, | understand. It is a perfect
characteristic way. He wants to spell out irfformula for continuing clashes between the
detail appropriate rules to cover each situd¢ad of state and the parliamentary system.
tion, making it clear that the head of staté>nce you try to distribute exercise of authori-
retains no independent, personal discretioty over executive matters, the way this is
That is great in principle. | believe that theproposing, between the head of state and
head of state should have his powers restriggarliament then you will have nothing but
ed to the minimal which are necessary for thigolitical instability, and you will have nothing
system to function. But the fact is that, if webut political conflict and disruption. It is not
had a re-run of something similar to whag@n appropriate model for Australia to pick up.
occurred in 1975 and there was a sort of DEPUTY CHAIRMAN —Before | call
gridlock between the houses of parliamenteville Wran, there is a further amendment
and the parties, there would have to be aghich John Hepworth will move.
early and decisive resolution of this matter, Professor PATRICK O'BRIEN —I rise on

and | stress ‘decisive’ and ‘early’—much :
: : point of order. | am confused. We are
earlier than occurred in 1975. The reason fa iscussing No. 1, are we not?

that, very simply, is that we now have ope
exchange markets and disruptions to our DEPUTY CHAIRMAN —No, we are
political economic system—especially ofdiscussing all seven or, really, all eight if you
major proportions—feed very quickly into thethink of 7 as being 7(A) and 7(B).

flow of currency. We would see the Austral- Professor PATRICK O’'BRIEN —If | want
ian dollar plummet overnight if we ran intoto speak on a particular one, how do | do
such a situation. that? Do | just put my hand up?

We have seen what has happened in theDEPUTY CHAIRMAN —Or you come in
region in recent times, how quickly thosehere and make me an inducement.

movements occur and how damaging they canpjr WRAN —In the last couple of days we
be. We have seen, in less than a fortnighhaye had the benefit of a number of really
how a re-rating of Australia’s credit standingyyjlliant set pieces which reflected the views
by an international credit rating agency hagf delegates from all political and social
rather marked effects on the value of th%pectrums. Up to this point—and | hope the
Australian dollar. There is no room to foolgimosphere that has been generated will be
about on these things. As much as | dislikgyaintained until Friday week—there has been
what happened in 1975, | have come tq positive environment in which delegates

recognise that something would have to bgaye peen seeking to find real solutions to
done sooner or later. | think it could haveynat is a real question.

been done later then, but now it would have
to be done sooner because of these circum-
stances, and the Governor-General of the d
would have to have that power.

| am a little troubled, after the set piece
eeches of the last couple of days and after

e work, good and all as it was, of the
working parties and the excellent reports that

Mr GARETH EVANS —Oh, ha, ha! we got from the working parties this morning,
. that this afternoon on a relatively short debate

Senator FAULKNER—Come on, Bil. we are going to virtually decide—condition-
Mr HAYDEN —I am sorry, Mr Evans, but ally decide or, as the document says, provi-

| have to put the interests of the countrysionally decide—one of the core questions to
ahead of the ambitions of a particular politicabe determined by this Convention: what shall
party in government. be the powers of Australia’s head of state? No
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doubt tomorrow we will be entertained by aaside. It then goes on to the resolutions
series of set speeches on how the head cdmmittee to work together to try to produce
state should be appointed or elected. We will kind of menu. | think what you want to
then rush off into working parties, there willmove is very much what we have proposed to
be a plethora of resolutions coming back ando.

we will be asked to vote on those resolutions. p1. \WWRAN —That is good to hear but |

When you analyse them, the resolutions tha&ink that, within the framework of the draft
came back reflect three situations. The first igesolutions that go forward, those draft resolu-
that the powers of the head of state be irfions should reflect at least the key resolutions
corporated by reference, the second is th#t the working party reports, and that would
they be defined by way of a partial codifica-P€ brought about by Nos 1 and 2 being joined
tion and the third is that there should be a fulflogether—that has been suggested and that is
codification. | can understand that resolutio@lmost inevitable; that is, powers by refer-
6, which sets out to widen the envelop@&nce—and then No. 4, which is partial codifi-
dramatically, will be totally unacceptable. Butcation, and No. 7, which is codification.
it seems to me a great pity that we will belExtension of time granted)/hat | am really
deciding this core question, in somewhat ofaying is this: we had an excellent thing
a hurry this afternoon, whereas what wéappen in this Convention yesterday. Some-
should be doing, with respect Deputy Chair‘?Ody over here moved that we declare our

is to have a menu of provisional resolution§and immediately and that Australia should
go forward. be a republic and—not unanimously but

almost unanimously—we said, ‘No, we will
There can be only one final resolution buhot do it that way; we have another nine days
whatever becomes the draft or provisionab go; let us take it step by step, brick by
resolution today is almost certain to finish ugbrick and try to come up with a fully thought
the resolution of the conference in a substamut, fully satisfied result.’

tial form. | think there is a great opportunity That is the sort of thing that | am suggest-

for a real consideration of those three itemﬁ_I .

; o ) X g here. | do not think, even though there
contained within the working party’s report.coems to be a weight against full codification,
a real opportunity to genuinely consider thenf‘nat is something we should just chop off

overnight and toss them around. We havl%mediatel A /
; y as if it is not worthy of consider-
some models here which for those who a;gtion. | leave that to you to put it to the

constitutional lawyers or Governors-Gener onference in the way in which | have sug-
are very easy to follow, but for most of us ested
who do not fall into either of those categorieg ' )
it is quite difficult. | think the wise course for DEPUTY CHAIRMAN —Have you got it
the Convention is to select a menu of thes@® writing?
resolutions. Let us pick a final position when Mr WRAN —I will put it in writing; it is
we come to it early next week, and | snly one line. The other thing | would like to
move. mention is that we had not really considered
Mr RUXTON —Hold on a tick. before we came to the conference the Austral-
ian Republican Movement’s position on the
DEPUTY CHAIRMAN —I think the issue of abolishing the Senate’s power to
methodology we are proposing is preciselplock supply. We have no official policy but,
what you want, Mr Wran. It is very close togiven our bipartisan nature, we considered
it. What is anticipated this afternoon when wevhether we could have one. Accordingly, we
have the voting is not to reach a final decihave agreed that our delegates will vote on
sion but it may be that we put up seven othis question according to their conscience.
eight resolutions. It may be that three or fouMr Turnbull, the chairman of the ARM, has
of them might get support of over 50 per centonsidered his position and he proposes to
and a couple of them might get a very smalhbstain, feeling caught between his colleagues
vote, in which case you could really put thenin the coalition and his colleagues in the
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Labor Party. So | think that should be clearsimple points. The first is this: if you do not
Finally, for Mr Hodgman’s benefit on whatwant a politician as a head of state, do not
happens to the prerogatives: look at page 14five to that office direct political powers. As
and 147 of the Republic Advisoryfor trying to depoliticise the office by careful-
Committee’s report and you get a completéy constructing the method of election or by
answer. culling or short-listing out anyone who has

DEPUTY CHAIRMAN —I propose that €Ver expressed an opinion on anything, all
after Mr Wran has written out the actual formfhese efforts are fruitless. They are efforts
of the resolution | might just put it without directed at the wrong part of the equation.

further debate. Power is safest in the hands of the many

Sir DAVID SMITH —On a point of order, rather than in the hands of one; that is our
| hesitated to interrupt Mr Wran while he wadh@bit and history in Australia. Australians,
speaking but | would like to point out to thePased on their barely concealed dislike of

Convention that he spoke of three options, aﬂ‘e" elected representatives in the two houses,
variations of codification. | remind him that "@ve said loudly they do not want a politician
the status quo remains an option. as head of state. In fact, they do not even

want politicians choosing their head of state.

DEPUTY CHAIRMAN —I do not know | repeat: if you do not want a politician as

that that would necessarily cut across thgead of state, do not give to that office direct
resolutions. He wants to make sure that whay,itical powers.

goes through to the resolutions committe . : :
ultimately reflects a range, and | think that 1he second point | would like to make is

can be accommodated. that resolution 7A is not revolutionary. The
. powers are mostly retained or clarified; some
Mr WRAN —I accept that entirely. discretions are removed. People have referred

DEPUTY CHAIRMAN —The order of to it as bold, as too huge and as thiganic.
speakers is Mary Kelly, Clem Jones, Anr think they need to get out more because it
Bunnell, Adam Johnston, Paddy O’Brien andooks to me—and | do not say this out of
now Andrew Gunter. naivety—to be a fairly logical and plodding

Mr GIFFORD —On a point of order, | effort to retain most powers and clarify
point out that yesterday | was told by thePthers. The Senate change is as conservative
chairman that 1 would be able to talk thisdS it can be under the circumstances; it refers
afternoon about the defects of the variou@Mly to @ narrow range of money bills, not
motions, which presently are not yet at th&@xation bills, et cetera.
resolution stage, and that | was to deal with The third point is that | reject the idea that,
the various ones separately. You have ndtecause all unpredictable events cannot be
mentioned my name. codified, known problems cannot be dealt

DEPUTY CHAIRMAN —Ilt is a great pity with; because we cannot write down all
that the Rt Hon. lan Sinclair is not in theUnknowable future events, we are paralysed

chair. He will come back before the resoluiC déal with known present troubles. | do not
tions are put to the vote and he may, in hibuy that. We should move to eliminate uncer-

infinite charity, want to give you the call tainty and ambiguity as far as practicable, and
then. that is what it says. Ambiguity will be the

s e e e, S o
DEPUTY CHAIRMAN —Mr Gifford, We  {ha gne that Neville was making—is that this

will put your name down after Andrew s not 3 time to be cutting off options. |

Gunter. intend to vote for more than one resolution
Ms MARY KELLY —I am seconding and here because | want a chance to revisit them
supporting resolution 7A that came fromafter tomorrow. You may well want to look
Working Group 7. We have had a fair bit ofat what full codification means, and if this
exposition, so | want to make only four fairlywas carried a group would write out that text
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over the next few days so you could gesubmitted to delegates. There are some things
another chance to deal with it. Remembein it which might not be acceptable. We
your support at this time is only provisional.pointed out that they are flexible. There are
But, as | understand it, if a resolution is losbne or two things which might create conflict
its death is not provisional but permanent. between the Prime Minister and the president,
recommend 7A to you. Finally it preserves amnd 14 can quite easily be removed by 14(c),
important principle of responsible governmentfor example, by changing 14(d), which | will
which makes our future republic safe andleal with later on. Otherwise, it is acceptable
workable. to the convention.

DEPUTY CHAIRMAN —Timing is very  Councillor BUNNELL —I will be support-
tight, but we think we can go until perhapsng A. | see resolution B as a further exten-
4.15 p.m. on the discussion then start thsion to 7A. It is unusual that | disagree with
voting procedure at 4.15 p.m. There are @areth Evans, but today | do, in his simplistic
couple of procedural resolutions to be dealtiew that the head of state should be cere-
with as well. Since we have seven speakeraonial and symbolic. | work on a daily basis
on the list, it means we will have to ask youwith a diverse group of people within a com-
to either speak very rapidly or with extraordi-munity. Generally, those people want a
nary restraint. popularly elected head of state.

Dr CLEM JONES —I recognise that as a The polls reinforce that this is a widespread
requirement, and | will speak for two minuteswish of the majority of Australians. The
| will not say all | intended to say. But one ofreason for this, | believe, is in a correspond-
the things | think is important is that, what-ing unhappiness with the current political
ever we decide in relation to the workingsystem. The public is seeking the concept of
groups, we do not inhibit decision or debate champion, if you like, of the constitution,
on the question of election. They are fairlysomeone who is above and outside the main-
intrinsically bound together. The matter ofstream parties. This is one of the reasons the
election, of course, will be dealt with by public uses the Senate as a house of review,

working parties tomorrow. We do not want towhen in fact its origins were as the states’
inhibit that debate by refusing to pass particuhouse.

lar working group recommendations which . .
would so inhibit. Therefore, | support resolu-h aT\,@S{hngogg\,r\', g?g?g?:r tlgzﬁstg?igr?iiogrséif
tions 4, 6 and 7. ) ) ) deems unconstitutional to the High Court for
_ Inrelation to 7A, which | will be moving quick review and comment. | have noted the
in due course, the motion I will be submittingcomments that have been generally thrown
is a simple one and | expect it will generallythrough the auditorium about the issue of the
be acceptable. It is also important for what iHjigh Court. | am sure members of the High
implies. It is important because it impliescourt have their own opinion about that. This
areas of responsibility which it gives to theprovision supports the concept that the head
president clearly and absolutely by codificapf state is the champion of the constitution.
tion. This is not a new power; it is the current
The motion accepts that the people want power in the Irish Republic. My fellow
president elected by the people, that thdelegates, | urge you to support motion 7B.
people want a president who plays a signifi- \r JOHNSTON —Unfortunately, | cannot
cant role and it implies that the people warg&/e quite as animated as Neville Wran, but |
a person they can respect in the role G|l continue. | would like to foreshadow
president and a person who does not havgnendments to a number of working group

powers which will impact on the supremacysyoposals—\Working Group 4, clauses 1, 3, 6
of the parliament. and 8, and Working Group 6 regarding
In relation to that, | would like to respondtreaties to be ratified by both houses of
to a remark made by Mr Bill Hayden relatingparliament explicitly. | will also seek to delete
to the model which we have put forward andgubsection 1 and section 8 of B. Also, on part
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B, we need to amend paragraph (f) to identify Mr WRAN —Paoint of order, Mr Deputy
both houses of parliament and | will seek taChairman: | have considered the appropriate
delete paragraph (h). Also on part 2 of thevay to deal with the proposal that | put. In
long motion, | would seek to take out thethe light of what you have said and the way
word ‘not’. in which you have put the motions, the

My general comments are that | oppose, if"0tions can be put in the ordinary way and
all forms, attempts to codify powers of theV& €an vote on the motions Nos 1 to 7.
Governor-General, head of state or whatever DEPUTY CHAIRMAN —In answer to the
you want to call him. I believe that it shouldpoint of order, and | did explain this a few
be assumed that those people who assum@nutes ago, we are really dealing with the
those offices would have the intelligence tseven reports—or strictly eight reports be-
deal with unforeseen circumstances as theause No. 7 is 7A and 7B—together. It is not
arise. | also do not think it is that feasible toa final disposition; it is possible for you to
say that you can write down every possibl&ote for two, three, four or however many
contingency. You would end up with a constiyou like. Those that receive a majority of
tution like the tax act. votes will go on to the next stage. The resolu-

The other amendments | have foreshadowdtp"S dcommittee &Ni” me?t. tomrc:.rrﬁw. I: h‘;ﬁ
basically revolve around the fact that | do nof''€2dY pre';[)a;e 31 ma ”)t(h"‘{ Ich pu Sbl ?
think the acts of the Governor-General shoulg€VEn r€POrts together so that we are able 1o

generally be judiciable by the High Court come up with a single set of propositions that
That brings the court into the act of politics €& cOme up towards the end of the entire

If we support the separation of powers, wh rocedure. What we are really deciding today
would we want to make the High Coijrt als whether, of the seven points on powers, all

political umpire? | thought that was the job ofS€V€N 90 on to the next stage or some of them

the Governor-General in extreme circum%'€:

stances. That is why | would not support that. Mr WILCOX —By leave or any way, Mr
Finally, whatever system we agree to, i eputy Chairman. Thank you for that explan-

would be very difficult to remove or change tion because it has helped me and | hope it

all our conventions. | think we should assum%:aS helped a number of other delegates. It has

that Westminster conventions, as we unde lelped me because at least we now know that,

stand them, continue to be binding. Anything SCM€ gf these proposr?ls from 'tITe worklﬂg
S e S 13yt o o e e vl s
;I;Tsct;s why | move the amendments as circ Fhat is part of my objection.

Mr WILCOX —Mr Deputy Chairman, | DEPUTY CHAIRMAN —Yes, exactly.

raise a point of order. | want to know what is_ Brigadier GARLAND —Point of order, Mr
before the chair and what the procedure wilPe€Puty Chairman: what you have explained
be. | came here this afternoon expecting t80 far is as good as far as it goes. But |
vote on certain matters, maybe in somdnderstand that there have been a series of

preliminary way. | was not sure whether theypmendments made to some of those motions
were preliminary or final. Mr Wran said heWhich have been talked about and, with the
had a one-line amendment or new motioRCise that is in the rest of the chamber, it is
which was going to make everything clearVery difficult for those of us who are a little
Please tell me which rule of debate we arit hard of hearing to pick up what is being
operating on and how we go on from here? $aid. Are we going to receive some piece of
am not blaming you, Mr Deputy Chairman, oiP@per at some stage of the game before we
anyone else, but we are trying to do, not i® asked to vote on those motions with all
even in two weeks, but in two days what thdh€ amendments on them?

founding fathers took two decades to do. We DEPUTY CHAIRMAN —With the excep-
might want a little more time to catch ourtion of Adam Johnston’s amendments, most
breath. Please direct us. of the amendments are fairly minor technical
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things. With the miracle of technology, 12 a.m. and | have done it again this morning,
understand that, when the Chairman comdsecause the drafting of these sorts of alter-
back, you will see the text up on the screenations is a very detailed and very difficult
so that you can work on that basis. thing to do. Here you are trying to rush

Mr RUXTON —Following on that point of through. You went until 6.30 p.m. yesterday

order: this is for the non-intellectuals in thisPUt NOW we have to get through by a quarter
place— past four, which it is now. You have not even

] looked at the numbers that we are dealing
DEPUTY CHAIRMAN —I did not know jith. | protest that it is most unfair to the
there were any. people. There are critical alterations to be
Mr RUXTON —I suppose | have had somgmade and | am not using the terminology
experience in the chair over the years. lightly. This is a field in which I have had a

would have thought that it would have beerot to do.
the normal thing to do to go through each pEPUTY CHAIRMAN —I would have
motion one at a time, amend it and eithethought it would have been practical to have

carry it or throw it out. provided us with the draft so that they could
Mr SUTHERLAND —They will eventual- have been typed up, incorporated and circulat-
ly. ed, because this process has been going on for

a while. What we are doing now is really
determining in the broad which of those seven

sion. It is like an Irish stew, and that is not or eight propositions—eight including 74 and

ither. H I tina M B—go on to the next stage. Even at the
pun either. However, 1| was supporting Mfiesq|ytions committee some preliminary work
Wran in that we are trying to do two week

. Shas been done. The resolutions committee will
work in a day and a half. If Clem Jones hag)q \\qrking again tomorrow because what we
his way yesterday, we would all have gongjj"eynect them to be doing is come back
home and | was not going to give my expensgis, some kind of package of proposals that
cheque back. We just seem to be bolting of|ate (g this area which will then be put and,
the most important issues in a very confusingg corse debated. It may be that your pro-

way of debate. If you do not remedy it, Barry,ynseq amendments are more appropriate at
I will blame you. that stage.

DEPUTY CHAIRMAN —I am prepared  \r GIFFORD —I would have thought they
for that too. Essentially what we are decidingyere fundamental.

now is—and of course you will have the text .
before you in one form or another—whethey PEPUTY CHAIRMAN —Yes, but it may
more than 50 per cent of you are agreed thb? that we are not ad idem in this. What we
the report should go through to the next stag&'€ 100king at is to say, ‘Here are the broad
It is not a final adoption but it may well be a&€as about heads of power, whether you set
final rejection. If some of the reports do not'€M out or do not set them out’ and so on.

receive 50 per cent, then they will not go//€ Neéed to get some indication from the
forward to the next stage. meeting at this stage on which of those

) reports you want to go ahead at the next
Mr GIFFORD —Mr Deputy Chairman, you stage.

said there are only some minor corrections. |\, ~ ccqpn —Yes, but the trouble is

would like to disillusion you on that. The
: how do you do that when you have not dealt
gp;iqg}gﬁ i)r?gs] proposing to put before YOlith basic problems in each of these motions?

' DEPUTY CHAIRMAN —I can only repeat
DEhPUTYhCHAlRM.AN ,)_l am sorry, dO ha; * this morning when the reports were
you have them In writing’ brought in, quite a long discussion followed
Mr GIFFORD —Not yet. Let us be fair where you might have had the opportunity to
about it, please; | have made my own noteget up and state your point of view and
€9 p y p

which | sat up last night and did until aboutforeshadow that you were going to circulate

Mr RUXTON —I know they will eventual-
ly but, for goodness sake, it is one big confu
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amendments. We have had the secretariatDame LEONIE KRAMER —I think that
there all day. It would have been possible tis a pretty undemocratic way to proceed. | am
have had your amendments circulated and $ying to reflect the problem of the previous
on. speaker.

Mr GIFFORD —This morning | was not  cHAIRMAN —I point out that the proceed-
here because | was working on this veryngs and the order of proceedings we are
difficult problem. following were adopted yesterday, that the

DEPUTY CHAIRMAN —I have great working groups and the pattern in which we
sympathy for your point of view but | do notare proceeding have been identified on suc-
quite understand what we can do at this pointessive occasions today and the purpose has
| think that if we go ahead with the proposi-been to try to ensure that we consider the
tion that we give broad approval to some ofnatters that were identified as a result of the
these reports going on to the next stage amndorking group submissions. Unfortunately for
some not, then there will be an opportunitthose whose names were listed to speak
tomorrow, | am sure, for you to do somebetween 4 and 4.15, that time has now ex-
further work and submit to it to the resolu-pired. | believe that we have three minutes in
tions committee. the ringing of the bells, so we are able to

Dame LEONIE KRAMER —On a point of have one of those speakers only. We did
order: my understanding was that Mr Wrard"€€ on our rules of debate that the bells
suggested that all these resolutions should g¢Puld ring for three minutes before the
through unvoted on today to the next stag&livision takes place.
is that correct? Professor PATRICK O’BRIEN —I will be

Mr WRAN —You are misunderstanding—Very brief. I just think that it is not acceptable

that if we move to a republic we have a head
Dame LEONIE KRAMER —Would you .
mind correcting me, Mr Wran? of state whose powers are undefined for all

) practical purposes, so we need some form of
- DEPUTY CHAIRMAN —I think the codification. The question is what should or
intention is that, when the Chairman comeshould not be codified and also what powers
into the chair, there are one or two procedurahould be used at discretion. | have eight
motions about the order in which we puioints | want to go through very quickly. But
some of the propositions, and the Wragust to repeat: if the head of state loses all
procedural motion—which, as | understand ifgapacity to act with discretion, then the
is in effect an endorsement of the process thgbsition would be even less powerful than
we are doing—uwill be put then. that of the Governor-General bound by the
Dame LEONIE KRAMER —May | say, conventions that apply to the Crown. What |
Mr Deputy Chairman, that | do not think propose in the following describes the very
many people are clear about what we arémnited ways in which the discretion of the
doing and | would like clarification of that president or head of state should be preserved
also. or eliminated in order to allow the head of
DEPUTY CHAIRMAN —May | say it state to fulfil the very limited but important

again: we had seven reports from the Workinéc.’Ie of ensuring that political power is exer-
groups. What we are really determining at thi§iSed only according to the Constitution as
stage is which of the seven reports secufédreed by the people.

majority support to go on to the next stage. It Firstly, commissioning ministers and Prime
is conceivable—perhaps unlikely—that alMinisters: the president should preserve the
seven will be agreed to by more than half theapacity to commission ministers and the
people here. That will be an indication thaPrime Minister after a vote of the House of
the resolutions committee has to deal with alRepresentatives. This enshrines in fundamen-
of them. But if only four of them receive thetal law the prevailing Westminster convention
support of more than 50 per cent, then onlgnd in fact diminishes the discretionary
four of them will go on to the next stage. powers that the Governor-General presently
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enjoys. A further Westminster principle couldfinal resolutions. Instead of considering each
be preserved by ordering the president tof the resolutions and debating on them,
remove the commission of any minister whaluring the last hour we have been looking at
loses a vote of no confidence in the House dhe seven, plus the change to Working Group
Representatives or who the House finds hak resolution, which means that is there are
wilfully misled it or otherwise commits a eight resolutions before us.

serious criminal offence or breach of the We are looking at all those eight resolu-

Constitution. tions, and amendments have been submitted
Secondly, deadlock between houses: in thas they have been received. If Mr Gifford and
event of a deadlock between houses ovéMr Johnston have amendments and they are
supply, it may be desirable that the presideritere, they will be submitted in accordance
or head of state retain the right to cause amith the same procedures pertaining to every-
election to come on, so long as the peopleody else. If there are further amendments to
also confirm or remove the president’'s comthe resolutions which go forward, they can be
mission at the same election, if it so wishesubmitted, provided they are moved and
In doing this, the flexibility of the Constitu- seconded, and we will find an appropriate
tion is to be retained to deal with circum-time for that to occur. They can then be
stances which may not be possible to foresderwarded to the resolutions committee, and

beforehand. they will be submitted together with the

Thirdly, removal of the discretion to pro- résolutions report on day 9.

rogue parliament: | know the ARM agrees We are today considering eight resolutions.
that the power of prorogation is pretty redun©f those eight resolutions, the intention is that
dant and should be removed. The discretioall resolutions with amendments that receive
of the Governor-General or head of state tmore than 50 per cent of the vote of this
prorogue parliament should be removed anQonvention will go forward to the resolutions
each house of parliament should be allowecommittee. The resolutions committee will
to set its own sitting times, subject, of coursdpok at those. Where there are similarities,
only to the provisions of dissolution forthey will be resubmitted in whatever form for
general election purposes. This strengthens thay 9 reconsideration. Are there any questions
power of the parliament over the politicalabout that procedure?

executive. Mr GUNTER —On a point of order, when
Fourthly, removal of the power to vetol moved resolutions from Working Group 6,

bills: the Governor-General’s powers to vetd moved A and B separately, sequentially.

bills should be removed, but a discretion tayill they be presented for a vote in that way

submit bills to the High Court if he or sheor in globo?

believes them to be unconstitutional should be CHAIRMAN —They will be submitted as

granted to him or her. This right could be A and 6B. Mr Gifford, you had amendments.

extended to other directions of the Prim A . :
Minister to the president. Finally, | favour”\'e they available Have they been handed in
’ to the secretariat?

Nos 6, 4, and 7, in that order.
Mr GIFFORD —They will be, Sir. But |

CHAIRMAN —I understand Mr Gifford _ . ;
- will have to write them out and then get them
and Mr Johnston have amendments WhICO the secretariat.

they wish to submit. | point out to all deleg-
ates that on day 9 the conduct of affairs on CHAIRMAN —We have been dealing with
that day will allow final debate on the ques-that matter since this morning, and our trouble
tion of which model for an Australian repub-is that we have run out of time. We are going
lic might be put to the Australian people in ao the voting of them. It means that your
vote. If you look at your orders of proceed-amendments will have to be considered
ings, you will see that it comments that thesubsequently. Can you write them out and
report from the resolutions group will bringthey will be forwarded to the resolutions
forward for reconsideration a draft package ofommittee for consideration. The same applies
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to Mr Johnston’s amendments. If the resoludealing with them from 1 to 7B, we should
tions go forward to the resolutions committeegleal with them in order of the extent to which
they will be considered by them. If the resoluthe powers of the Governor-General are
tions to which your amendments are proposealigmented. There would be some confusion
to be made are not supported by 50 per ceirt that, but | put it to the Convention that Mr
of the delegates then they will no longer béolkus has suggested that the order should be
considered by the Convention. 6A, 6B, 7A, 7B, 4, 1, 2, 3, 5. That is listed in

Mr GIFFORD —So that the matter is clear,order of the powers given to the Governor-

| was working till quarter past one at lunch-General. It is virtually from the greatest
time to try to get everything finished. power given to the new head of state down to

. the least power. The alternative way of
CHAIRMAN — am sorry if there has beenconsidering it is in the order that the working

a misunderstanding. Your nhame was not o : :
the list for this afternoon; perhaps it shoul’ff:ouPs submitted their reports to us. We are

have been. For that | apologise. In any eve aking a vote on Senator Bolkus's amend-
' pologise. Y ent, seconded by Senator West, that the

we are now at the stage of the resolutions th%‘der of consideration of the Convention will
we have received. If you would like to 9iVe o 'in that order

us the amendments that you wish to move, ) )
they will be forwarded to the resolutions. Mr MCGARVIE —On a point of order, is
committee, if the resolutions to which theyit practical to oppose that, or does time
apply receive more than 50 per cent suppoReclude it? | content myself by saying that
from this Convention. We now have anthat would induce procedural chaos. | totally
other amendment that | wanted to put to yo2PPOse It.

Mr MOLLER —As | understand it, you are CHAIRMAN —The motion is:
proposing that the amendments will go to the That the order of consideration of the Convention
resolutions committee, that they will beshould be 6A, 6B, 7A, 7B, 4, 1, 2, 3, 5.
referred to them by the Convention withoutrhe alternative is that we will deal with them,
consideration by the Convention. as we have throughout the day, from 1 to 7B.
CHAIRMAN —No, what | am proposing is Senator Bolkus’s amendment is before us.
that, if there are amendments for resolutions potion lost.
that go to the resolutions committee, they will CHAIRMAN —We will now deal with

nsider he resolution mmi . ! X
be considered by the resolutions co tt(ig/orkmg Group 1's resolution. Working

and they will report back here. No resolution .
y P roup 1's resolution was moved by Professor

are being put as final resolutions until th X
resolutions committee has submitted therrﬁreg Craven and seconded by Mr Richard

When the resolutions committee come forlicGarvie. The first proposition will be the
ward, they will have a number of proposed"mendment—m the square brackets at the end
amendments of their own. If they wish to2f the paragraph—which was moved by Mr

raise those that are canvassed by any membEHmb“” and seconded by Professor Craven.

they can do so. It will be for the resolutions The original resolution of the Working
committee to consider in the final form ofGroup 1 is that part of the resolution that
resolutions what amendments they wishappears without the bit that is now highlight-
When we pass provisional resolutions, thegd in black. The amendment moved by Mr
will come back to us. The resolutions com-Turnbull, and seconded by Professor Craven,
mittee will propose whatever amendmentss that which is now highlighted in black. Our
they will suggest and we will consider thosdirst vote will be on the words which would
amendments to the resolutions we pass. e incorporated by reference, along the lines
they are adopted, they will then become thef the words at page 94 of the Republic
final form. Advisory Committee report.

The amendment that was suggested by Nick Before | put that amendment to that motion,
Bolkus was that, in the order of considering remind you that we are not voting finally.
these working group submissions, instead ofou will have a vote on each one of the
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resolutions before us. In other words, you will Senator Hill has suggested that we consider
be able to vote on nine resolutions, plugach of those paragraphs seriatim. Before we
amendments. All those that receive more thamove to that, | will take the vote on the
50 per cent of the vote of the Convention willamendment, because the amendment is to the
be forwarded to the resolutions committee. Ifirst paragraph. The motion is:

you have further amendments that you wish That the words that are proposed to be inserted
the resolutlons committee to consider, you cae so inserted.

send them,_W|th the name of the.second_er, tO Motion carried.

the resolutions committee. It will consider i

them and they will come back to the Conven- CHAIRMAN —We are therefore in a
tion for consideration as amendments on dajosition where we now take Senator Hill's
9. motion which is:

That we deal with the resolutions from Working

Senator HILL —As it seems to me that .
group 1 as four separate resolutions.

there are four separate issues within thi )

resolution covered by four separate para- Motion lost.

graphs, shouldn’t we vote on each paragraphCHAIRMAN —The resolution from Work-

separately? ing Group 1 is in four paragraphs, as on your
CHAIRMAN —The proposal is that we Working group report, as amended by the

should vote on each paragraph separatelyWords that are now added on the screen. | put

point out that we are not trying to deal withWorking Group 1's report, as amended.

it with that precision today. What we are Motion, as amended, carried.

trying to do is to refer to the resolutions CHAIRMAN —As my colleague suggests
committee a series of packages. Senator H{“at means that it now goes to the resolutions
wishes to move the motion seriatim. Mr itt isional luti It i
Johnston has seconded it. committee as a provisional resolution. It is
~ passed by this Convention at this stage as a

Mr RAMSAY —I am not clear what it preliminary resolution. It is referred rather
means. | see resolutions on the board Whlq_lhan carried.
have two paragraphs, and the paper | have i\ move to Working Group 2's report and

my hand has four paragraphs. Are there wor(%ﬁn ; o
missing from the resolution? Are there furthe endment. The motion for amendment is:

) That the words reported in Working Group 2's
amendments to paragraphs 3 and 47 resolution be changed by the addition of the words

CHAIRMAN —As | understand it, the first ‘and dismissal is by the Prime Minister or a simple
question | put will be that the amendmentmajority of the House of Representatives’ after
which is that the four paragraphs be reducefficGarvie model' in paragraph (i) and the deletion
to two paragraphs, with the words in blact®' the whole of paragraph (ii).
incorporated. That will be the first proposition Amendment carried.
you will consider. If that is lost, we go back Motion, as amended, carried.

to the four paragraphs, and it will then be . .
relevant to consider Senator Hill's motion. . CHAIRMAN —That resolution will also be
referred to the resolutions committee.

Mr RAMSAY —Is part of this first amend- Working Group 3’s resolution has not been
ment the deletion of paragraph’s 3 and 4? g P oS resc
amended. The motion is:

CHAIRMAN —I am sorry, the other para- . That Working Group 3's resolution be referred

graphs are all as they are. The amendmenti$ the resolutions group for consideration for re-
to the first paragraph of the resolution. Inexamination by the Convention at a later date.

other words, there are still four paragraphz;re there any questions?
The amendment was to the first paragraph, .

and those are the words that are in black. In Motion lost.

other words, the only amendment is to the Father JOHN FLEMING —I am unclear
first paragraph, and the other three paragraphs to the majority on resolution 2. Did you
stay as they stand. say there were 152 people in the House?
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CHAIRMAN —No, a number of delegates CHAIRMAN —The motion is lost, so the
are absent. words remain. Mr Johnston’s further motion

Father JOHN FLEMING —I am not sure 'S
what constitutes a majority of the House. ~ That paragraph 6 be deleted.

CHAIRMAN —A simple majority of those ~ Motion lost.
present. CHAIRMAN —Similarly with respect to

Father JOHN FLEMING —How many paragraph 8, Mr Johnston’s motion is:
were in the House? Did we count abstentions? That paragraph 8 be deleted.

CHAIRMAN —No, | counted a simple Motion lost.
majority. In the final resolution, as we deter- CHAIRMAN —We now put Working
mined in the rules of debate, everybody'ssroup 4's resolutions, which at this stage
name will be recorded and whether they votegonsist of eight resolutions unamended. The
for, against or abstained. On this occasion, a8solutions were those that were distributed to
you will note from the rules of debate, theyou this morning. In summary, they are the
requirement is that we determine it by a showame powers with codification of the conven-
of hands and a simple majority. At this stagéions covering the use of reserve powers as
it is a simple majority of those present. At thepinding rules. The motion is:
final stage there will be a different method of That Working Group 4's report with its resolu-
taking the vote. tions be referred to the Resolutions Committee for

| understand there were amendments Pnsideration at a later stage of this Convention.
Working Group 4 and Working Group 61n fairness, we will take a count of the vote.
received from Adam Johnston. These were Motion carried.
not put. They were moved and seconded. |
will put those to you. They are deletions. CHAIRMAN —The motion is carried by a
Working Group 4's amendment will be tovote of 83 to 58, so that Working Group 4's
their report. It is quite a long report, so wereport will be referred for consideration by the
will deal with them as they come on theResolutions Committee and for reconsider-
board. Mr Johnston moved with respect t@tion on day 9. There is an amendment by Mr
Working Group 4's report that it be amendediepworth to Working Group 5's report. Mr
by the deletion of paragraph 1, so we wilHepworth proposed that there be a new clause
deal with Adam Johnston’s first amendmeni—this is the sort of thing that the resolutions
because we cannot get them all up on thgroup can put in formal words. The motion is:
board. | think it is better that we deal with pelete clause 1; insert the following clause 1:
them one by one because there are a numbxste that the states would be maintained and the
of them and we will not be able to understang@resent powers and their balance continue.

them otherwise. It is proposed that Workin_ggre there any questions about the amend-
Group 4’s report, which has eight proposiment?

tions, be amended by, first, eliminating .
proposition 1. It was moved and seconded. Mr TURNBULL —What does it mean?

We will deal with this one first. The motion CHAIRMAN —The amendment is as

is: highlighted in black—that that be added to
That proposition 1 be deleted. Working Group’s 5 report.
Motion lost. Motion carried.

CHAIRMAN —The amendment is lost, so, CHAIRMAN —Working Group 5's report

the words remain. Mr Johnston’s motion, inS_the report of Working Group 5 with the
the report of Working Group 4, is: addition of that paragraph that has just been

included by the Convention, so it will be
That paragraph 3 be deleted. Working Group 5’'s report plus those words
Motion lost. as inserted. The motion is:
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That the report from Working Group 5 beWORKING GROUP 6

referred to the Resolutions Committee for considels
ation by this Convention at a later stage. Broader powers for a new head of state

CHAIRMAN —We now have Working
%roup 6A to which there is an amendment to
be moved by Mr Johnston.

Amendment (by Mr Johnston):

The motion is lost 78 to 41. That cannot b
right.
Ms PANOPOULOS—Mr Chairman, on a
X ) L
point of order: why can that not be right? That subsection (g) now read:

CHAIRMAN —Because there were more negotiates and enters into treaties subject to

people than 41. ratification by both House of Parliament.
Ms PANOPOULOS—Maybe they ab- mr GUNTER —Mr Chairman, on a point

stained. of order: after consultation with my seconder,
CHAIRMAN —There were more peoplewe are prepared to accept the amendment as
than that voted the first time. part of the motion, to save a vote.

Ms PANOPOULOS—Maybe you should CHAIRMAN —That amendment has been
sack your tellers then. accepted as part of the motion. Mr Johnston,

~you also seek to delete subsection (j); is that
CHAIRMAN —We are now up to eight correct?
tellers and we are trying hard to get it. Mr JOHNSTON —That is correct.

Ms PANOPOULOS—THhis is supposed 10 cjAIRMAN —The first amendment moved
be a professional organisation. by Mr Johnston is:

CHAIRMAN —I hear your point of order. pejete the words ‘can refer any Bill to the High
We will take another count. Those in favourcourt to determine its constitutionality;’

of the reference of Working Group 5— Motion carried.

Brigadier GARLAND —Mr Chairman, | caA|IRMAN —We now move to subsec-
have a point of order. tion (viii) and who can take emergency
CHAIRMAN —We are in the middle of a measures.

count. | do not take a point of order in the Mr JOHNSTON —I am seeking to delete

middle of a count. There is no point of ordegya¢ hrovision. | am most concerned that we
in the middle of a count. May | have a count

please. Those in favour of the reference ould expressly give the head of state emer-
Working Group 5, as amended. There are %ency powers. | am happy to accept it may be

: ven as a convention, but | do not think it
ayes and 78 noes, | declare the motion 10Stghouid be given expressly.
Motion, as amended, lost. CHAIRMAN —Mr Johnston has moved:
Brigadier GARLAND —When the motion  That subsection (viii) be deleted.
was put the first time on the hands you said, \otion carried.
Carried.” Then there was a bit of a murmur.t CHAIRMAN —I, therefore, now put the

Then you went back and had a vote and i dati ded. of Worki
was carried the second time around, accordig§commencaations, as amended, ot Vvorking
roup 6. The motion is:

to the numbers. That Working G 5 lutions be referred
. at Working Group 6's resolutions be referre
CHAIRMAN —No, | was trying to make tg the Resolutions Committee for consideration by
sure we had the votes right. this Convention at a later date.

Brigadier GARLAND —Then you went Motion lost.
back a third time. | find that very difficult to  CHAIRMAN —We are now considering
accept. Working Group 6B. The motion is:

CHAIRMAN —I make no apology for  That Working Group 6B'’s resolutions be referred
trying to get the accurate count. | am tryingo the Resolutions Committee for consideration by
to make sure we read the votes right, whickis Convention at a later date.
| can tell you is not that easy. Motion lost.
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WORKING GROUP 7 and emasculated, | no longer seek support for
Lesser powers of the head of state with the remaining part of the resolution. | do not
codification seek to withdraw it because it is not my

resolution; it is the property of the committee.
CHAIRMAN —I have an amendment fromp,t | am not asking anyone to vote for it.

Professor Craven with respect to Working .

Group 7 that paragraph (4). The amendment CHAIRMAN —That was an unusual point

is: of order, but | think we have all noted what
That paragraph (4) be deleted was said with interest. In the second part of

Brigadier GARLAND —Is this Gareth the amendment, the motion is:
i i — i AT .
Evans's motion? That the words from ‘limitation’ down to ‘two

Houses’ be deleted.
CHAIRMAN —Yes.

Motion carried.
Brigadier GARLAND —Then I'm going to CHAIRMAN —1. therefore. move:
vote against it. ) , :

. That resolution A of Working Group 7, as
CHAIRMAN —This is an amendment by amended, be referred to the resolutions committee.

Professor Craven that paragraph (4) be delet'Motion as amended. lost
ed. ' ' '

: CHAIRMAN —There being no amend-
Professor CRAVEN—Mr Chairman, may L
| say something? ments, the motion is:

That resolution B of Working Group 7 be
CHAIRMAN —Yes. referred to the resolutions committee.
Professor CRAVEN—I do not propose to  potion lost.
speak to the motion, but it has just been .
pointed out to me that the third dash point in CHA'FMﬁ‘N _dJ“St Sr?. tr?at e\I/er_ybodﬁ/ IS
the preamble to these motions reflects par?_ware, will read out which resolutions have

graph (4) and therefore also should be omiP€€N referred to the working group. We will
hen return to general debate on the question

ted. ) __of whether Australia should become a repub-
CHAIRMAN —We will take that as being jic. No. 1, as amended, was carried and will
an extension. As it is not a final motion, 'go to the resolutions committee: No. 2, as
think we will allow Professor Craven to gmended, was carried and will be referred to
amend his amendment. Does Mr Kilgariff, thghe resolutions committee; No. 3 was lost and
seconder of the motion, accept that amengyj|| not be referred to the resolutions commit-
ment? tee. Resolutions from Working Group 1 and
Mr KILGARIFF —I do. Working Group 2 are going; the resolution
CHAIRMAN —We will deal with those from quking Group 3 i.s not. No. 4 has been
separately. The proposal is that we deli{@ferred, No. 5 was lost; Nos 6A and 6B were
paragraph (4), in accordance with the reconioSt: as were Nos 7A and 7B.
mendation of resolution (a) of Working Group We now have a list of speakers on the
7. Those in favour of deletion, please raisgeneral question of whether Australia should
your hands. Those against deletion, pleas® a republic. On the speakers list that | have
raise your hands. | declare that motion caiin front of me, the first three speakers are Mrs
ried. Kate Carnell, the Rt Hon. Reg Withers and
DELEGATES—No! Mr Graham Edwards. At this time a number
of working groups will also start to sit. Would
CHAIRMAN —Do you want a count? We those who are involved in the working groups
will have a count. please leave as quietly and as quickly as they
Motion carried. can. | call Mrs Carnell to speak on the gener-

Mr GARETH EVANS —Mr Chairman, | @l question.

raise a point of order. Can | just say for the Mrs CARNELL —As a long-time and
record that, with the resolution thus denudegdassionate advocate for a republic, the events
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of Thredbo last year brought home to me yetlected by the people. We need a head of
again that our current system has passed gtate that we know, we trust, we have faith
use-by date. | remember watching on televin—that we own. We need a president we
sion as Sir William Deane visited Thredbdhave chosen because they transcend party
soon after the disastrous landslide, and joingublitics and a president that we are committed
with the families as they grieved for the losgo because we, the people, have chosen and
of their loved ones. There was our Governorelected them.

General expressing our sadness and ou
shock, representing our feelings and compas
sion to the families, just as he had done witg
such dignity to the families whose loved one
had been senselessly gunned down at P
Arthur just a year earlier. In a very practical
and compassionate way he was filling the rol
as our head of state, as he and his predec
sors have done so well; yet he is not our he
of state.

_rAs the millennium approaches, quite sim-
ly, we need a president for our times. My
elief in our need for a president is long and
the public record, but it seems to me that
e crux of the question is how they should
e elected—and certainly the debate over the
st few days has centred around that. | do not
cept that the Australian people will take to
e idea of party politicians choosing the
president even if it were by a unanimous vote,
| believe that the question of whether anet alone by a two-thirds majority. Frankly,
Australian should be our head of state—thghey do not trust political parties—whether
guestion of whether Australia should becom@hey be my own, the Labor Party, the Greens,
a republic—has already been decided in thée Democrats or whatever. The community
affirmative in the minds of most AUStra”anS.quite seriously no longer has absolute faith in
The most important questions now are: Wh%olitical parties.
sort of republic should we have; and when* ) ]
| personally have nothing against the Queen We are looking for a different style of

tional monarchy that has served Australia sBarties could provide. Inevitably, from my
well. perspective, the choice of a president through

o ) this kind of negotiation between political
This is not a debate about expressing oarties to achieve a two-thirds majority would

regret about our heritage. But Australia hage g tainted choice or, worse still a safe
moved on since the states knocked together-fgice.

compromise constitution in 1897. It is time

now that we grappled seriously with acknow- The politicians’ argument for the so-called
ledging that fact. To that end, in moving to arminimalist republic seems based largely on
Australian republic, the objective must be nogoncerns that direct election of a head of state
just the minimalist change replacing oummight upset our parliamentary system, which
Queen with a president, but to give the peoplié code for ‘let's leave the current system
of Australia more say in their government. Ifundisturbed’. That response merely serves to
you like, this is about refreshing our vision ofemphasise the point that today too much
what it means to live in a democratic state—gower is held by the executive at the expense
state where the leaders draw their power fro®f the legislature and the people.

the people; a state where the Citizens areryq e 1 a republic provides the oppor-
sovereign. This is the sort of republic that W& nitv to see the li d th |
must endeavour to establish. y X parliament and the people
exercising greater check on the authority of
This is an opportunity to allow all Austral- the executive. | appreciate, of course, that the
ians to feel more connected with the decisiordirect election of the head of state would
that affect them. Put simply, | believe that aequire changes to the Constitution to spell
free and independent country like ours shouldut clearly the powers of, and limitations on,
have as its head of state a citizen from thahe head of state. But our Constitution should
country with the legitimacy and authoritybe more relevant. It should not only spell out
which can only flow from being directly the powers of the head of state but also the
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powers of the Prime Minister, the executivahe same sort of transferable voting system—
and the legislature. as is the case in our federal elections. | think
When Australia’s Constitution was dis-We should have an election every six years
cussed in the 1890s, | have no doubt that tHff'd @ president that may be limited to two
decision of six separate states to form into ¥rms- With specified exceptions, the func-
nation was an exciting prospect. When Fedefons of a president would be performed on
ation happened, it was a huge leap into th&' advice of the government of the day. Like
20th century. But | have to say you have onlj€ Irish system, or even the practice that
to go to a COAG meeting as the Chiefdeveloped around this Convention, let the
Minister of the ACT or as this nation’s Political parties realise that the president,
longest serving health minister—and that i¥/hile being entitled to be drawn from a
only three years—and to go to a Medicarolitical party, transcends party politics.
agreement negotiation for you to know how |n fact, it is no small irony that party
those constitutional arrangements that welsoliticians who argue that we cannot possibly
devised in 1901 simply do not suit our currenhave a direct elected president because a party
needs. political figure would be divisive still at the

A nation born of a compromise of state@me time believe that they are the only ones
last century is a nation unable to meet th&ho can possibly choose that president in the
challenges of the next millennium. Time anduture. This argument is obviously illogical.
time again, | have seen issues that deeplidefies the experience of other countries—
affect the lives of Australians—of heroinmost notably Ireland.

addiction, of the plight of people with a | think the last two presidents of Ireland are
mental illness, or those with disabilities Ofeloquent proof of the basic principle that
indigenous Australians—get derailed in thgegple are the best guardians of democracy,
bickering between states and territories, anflat we can actually trust the people of
the Commonwealth. But | am a realist and jystralia to elect the right person. Listening
believe that the party political system is thgg the debate over the last few days, it seems
best way to achieve workable government ang) me that many people, even people who are
change. | suppose I would not be here todaylected themselves, do not believe that we can
if | did not believe that. trust the community—a very strange argu-

But | have never stopped, as | know manynent. Ireland—a country where some of the
of you here have not stopped, fighting for &asic rights of women are not recognised,
better system of national leadership. Thiwhere such things as divorce and contracep-
Convention gives us a very real chance to diéon are forbidden—voted for Mary Robinson.
exactly that. | believe that the Irish systenfShe did not wear any sign of sectarian alle-
does give us a useful guide as to what migigiance, but she chose to wear an AIDS ribbon
be possible here: a president with strictl@s a sign of her concern for Ireland’s disad-
defined powers, supported by a council o¥antaged people. Her successor from Ireland’s
eminent Australians, possibly comprisingroubled north continues to build those bridg-
former governors-general, former Primees in a strife torn area.

Australia needs a president desperately who
@in walk on the streets of Ipswich or Redfern
r Wilcannia or Cabramatta. In a country

nation on that eminent group. The council ofnere thousands of young people are home-
eminent Australians could also act as a foryeg in a country where our official unem-

of preselection committee to determine th loyment rate is still over eight per cent, we

name of the people that actually end up Ofeeq 5 president to keep our nation’s attention
the ballot paper for our directly electedyn the plight of our disadvantaged people. We
president. need a president whom we can be proud of;
Like the lIrish system, | think we shoulda president who will take this proud vibrant
have direct election by secret ballot based omation to the world; a president who can lead

tives from the indigenous people of thi
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trade missions to Beijing, to Bonn, tothat Australians are willing to accept a head
Johannesburg to open up trade opportunities state, a president, a Governor-General,
in the world, to create jobs for Australianswhatever the name might be, that politicians
We need an Australian president whom thare going to elect, that they do not have any
US President can toast as an equal; a prefiput into, | think they are wrong. | believe
dent who can open our own Olympic Gamegéwustralia has moved significantly past that.
as the head of state of Australia. We need an

: As a head of surely one of the littler gov-
'g‘::g?#?ﬂehﬁild of state who can argue % hments in Australia, | know that Australians

, ] are no longer willing to sit back and allow

In a country where one in four childrenpoliticians to make decisions on their behalf.
who came here as refugees have been torhey want to make decisions for themselves.
tured, where the 1998 Young Australian otn that basis, | believe very strongly that we
the Year fled her own homeland of Vietnamyo need a directly elected president in this
as a refugee, why not have somebody likeountry. That certainly runs to such things as
Gus Nossal—one of the world’s greatesgodification of powers, but all of that can be
medical researchers who fled his own nativgchieved if we accept one basic parameter:
Austria at the age of seven in 1937—as at is, a republic is an entity built on the
presidential nominee for the Australian presipeople. The people have to have faith in the

dential election in 2001? Or imagine Loisnew president. The people will only have
O’Donohue, Sir William Deane, Archbishopfajth and will only own a president if they

Peter Hollingworth—imagine if we had anhave direct input.
election with the calibre of those people. Boy
would that be an election worth voting in! CHAIRMAN —We now have the pleasure

But, most importantly of all, it would be the of hearing one of the great parliamentarians
people’s choice of president that would sedlf the 1ast 30 years. He and | have known
the bond of trust between them and th&2ch other for a little while, the Rt Hon.
national leader and so build up our faith infX€ginald Withers.

leadership in this country generally. When mMr WITHERS —Thank you, Mr Chairman.
you think about it, none of the leaders in thig suppose it is somewhat nostalgic to be back
country—or at least at the national or statgh this building. | have not spoken here since
level—are directly elected. the only joint sitting of the parliament of
No doubt a president elected by the peoplgderation which we had in 1974. If | was
might cause the Prime Minister and thédvising the Prime Minister about anything,
government of the day some trouble. Maybéwould be suggesting to him that he dust off
that would not be a bad thing. Australianghe dust from those standing orders that you,
would support a national leader who would-red Daly and | and a number of others put
challenge the complacent attitude of somigether to run the joint session some 24
people who think that our system cannot bgears ago—a joint session, mind you, which
improved and prove to those who cannot se&as caused by a double dissolution.

the argument for change that we can have ayye have heard a lot today about the 1975
stronger, better leadership than what we agg, e dissolution. People are forgetting that
getting currently. that was the second time around; 1974 was

This Convention gives us a once in a&he first. | do not want to dwell on that
lifetime opportunity, a once in a millenniumbecause it is one of the fascinating things that
chance to begin drafting those changes in otsas happened over the last two days. Whilst
Constitution; a Constitution that was putwe have been suffering almost as many
together last century in a time that was totallgliches upon cliches as one gets used to in
different to what we see in Australia today parliament and everybody talks about how we
There is a clear need for reform, but thahave to look forward to the next millennium,
reform runs right across the board into sociatou all seem stuck in 1975 and you are not
areas. If anybody at this Convention believereally yet into 1998.
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| have been interested that all delegatesith the arrival of the Bolsheviks on the
seem to be fascinated that we are having a reeene, with their ‘elect the president’, we now
run of the 1890s. Could | correct you? Wehave a raging tiger out there. That is the tiger
really are not. What we are having here is ¢hat the Australian electorate wants. It is no
re-run of the English parliament of the 1640sise everybody—the Prime Minister, the
the French estates of the 1780s and thHeeader of the Opposition and everybody
Russian Duma of 1917. | suppose my colelse—saying, ‘Take that model and we are off
leagues over there and | are the first anthe road to disaster.” That is the road where
second estate, the fourth estate is still upou are going to end up. If we do end up on
there, Mr Chairman, and | do not know whereghat road, the ARM will be cursed in history
the third estate fits. for letting this tiger out of the cage, because

All of those three groups met to carry ou/©U €an no more put the tiger back in the
some minimalist changes to their constitutiort@d€ than you can put the genie back in the
We seem to forget that that was the firsPOtl€. You have a heavy burden to carry, Mr
attempt to have a minimalist change. Whaturnbull and your ilk, because you are going
happened was that the forces of change toéﬂq‘.jo Australia enormous damage, no matter
over. Those who wanted the minimalistVhich model gets up.
change were swept aside by forces over whichBut the interesting thing is that the ARM
they had no control, and those three countriegjodel will never get up. Why won't it ever
a century apart, all eventually fell under gget up? Very simply, the electorate will not
dictator—England under Cromwell, Francéave any republican model that does not have
under Napoleon, and Russia under Lenin. an elected head of state with the powers

To take the comparison further for today, PWned by the present Governor-General.

would suggest that the modern Mensheviks greement by the major political parties that
our time are the ARM. They, like the Men- at would be the wrong way to go and that

sheviks of 1917. set out to have a fewWhe best model would be by the election of
minimal changes’ in Russia. But eventualParliament is certainly no guarantee of success
they were overrun by the Bolsheviks, who ith the electorate. In fact, when the major
think sit in the corner here. | think the mod-Parties get together is when you have to be
ern day Bolsheviks are the elect the presidef{gnly suspicious of the model. _

people. We have just had an interesting example in
§7he parliament of New South Wales, where all

History tells me that the Bolsheviks beat th S
. ; : ; - The parties in both houses got together and
Mensheviks. | am quite certain, after listenin hassed legislation in the early hours of the

to the debate for two days, that the Bolsh ; ;
viks will again beat the Mensheviks—mainlymoérggg to enrich themselves by another
because the Bolsheviks at this delegation haﬁ§ ' a year.

more brains, more energy, more passion andMr RUXTON —Shame!

more commitment than the Mensheviks. So Mr WITHERS —Oh, yes, but that is what
bye, bye ARM. You are going to get run overalways happens when mainstream parties are
by the Bolsheviks. The reason the Bolshevikall agreed. It is a sign that there is something
will eventually win is that their argument for funny going on. It is great for the mainstream
an elected president is the argument that thgarties but there is not much in it for Joe
people want. Blow outside.

The ARM set out to convince us that there The electorate will not vote for any change
was only going to be minimal change. Thewhich will enhance the power of the politi-
started to present to the Australian electorat@an. The few successful referendums we have
a model which looked like a small, furry,had in this country have never empowered the
cuddly kitten that you could pick up andpolitician. Of the few successful referendums
stroke and that would not scratch you backpost-war, the most sensible on in many ways
It was something that you could hug to youthat was put up was the one to break the
bosom and it would do you no harm. Butexus in 1967. Those lunatic senators—eight
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of them, most of them from my side ofpowerful at the expense of the head of state,
politics—who went out and campaignedhink again, because nobody in Australia will
against that and against all the mainstreanote for it. This whole exercise is not only
parties were successful. They were quite magbing to be a waste of time; it is also going
because it has led to the funny-looking Senate be an enormous waste of money. If | had
we have got; you cannot increase the Repre-lot more respect for people here, | would
sentatives without increasing the Senate. Tradso say it was an absolute waste of talent,
defeat of the nexus was one of the wordtut that would be going too far, as my friend
things that happened to the Australian parlialim Killen would say.

mentary system, but it was an illustration that

the electorate will not vote for more politi- |f parliament cannot give us a workable and
cians or to help politicians. understandable income tax act, why should

We have had a couple of referendums o@inybody believe that they can codify the
simultaneous elections. The first was by th&eserve powers of the Crown? The parliament
Whitlam government, which we in the Liberalhas been struggling since income tax was
Party opposed, and the second was by ttietroduced in 1914, yearly, sometimes twice
Liberal Party, which the Labor Party supportand three times yearly, to give the Australian
ed. But, again, it was turned down because @lectorate a simple, clear, understandable
was going to be to the benefit of poIiticians.inC_Onr?edtaXblaV;I.tghe IaSth he?(r_? abouc;[ it, it

The amendment on the replacement gfc'9neC about thrée or Tour kilos and was
senators was carried overwheIrFr)ﬂneg in thigoout a foot high, and nobody any longer, not

; . ven the combined seven High Court judges,
country because it was taking power awa nows what is contained in the income tax act

from politicians. We have had an interestin ; .
; Australia. Yet we are going to set about
example here this afternoon, where there haﬁ7d codify the powers of the new republic.

been three amendments put up to the worki eally, we do kid ourselves. One thing that

arty papers by members of the current .
Barli};lrr?enpt' threeycurrent senators and one & olitics should teach you is to lose that sort
: intellectual arrogance that somehow or

senator. They all got thrashed. Was it becau her the gods sent you. If you read enough

their amendments were stupid? Or was 4

because none of us trust politicians? If th&20ut the Greek gods, you know that hubris
L ; eads to nemesis, and the Greek gods had

politicians are putting up those amendment ; ; :

vote them down. | think that is what the ome lovely and very interesting punishments

electorate is going to do. for those who committed the crime of hubris.

There is the argument that has been put thaty\/here do we go? | may as well make a

the electorate could not be so stupid as o agiction, like everyone else. Let me look in
elect a president at large. There is some beli y crystal ball. The most likely event coming
amongst politicians that the electorate ou{ i+ of here is that the ARM model will get
there does not like |nStab|l|ty in pOlItICS If up. It will most ||ke|y be the ARM model
they do not like instability in politics, why do \hich will be put to a referendum, and |
they ker)ep voting for the Democrats in th%}redict here and now it will most likely lose
Senate? Why do they continually vote 0ng, eyery state. No matter how the ARM dress
way h'” one house ofhstgte %arhgme[r:ts %”ﬁip their little furry kitten, the public out there
another way in another? Why do they dQyi recognise it for the sabre-toothed tiger

that? that it is. People do not run revolutions except
Why did the American public only last yearto transfer power. That is the only reason you
vote for a Democrat president and a Republivant change. There is no suggestion of any
can congress? Because they were not prepargdtinge to this new republic by any model that
to give to either party total power. They didhas been put up that it is all about the devolu-
not trust politicians. If you imagine thattion of power. It is all about the concentration
somehow or other you are going to have af power. It is the concentration of power
republic in which the politicians become mordrom the Crown and the head of state to the
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head of government. The electorate will nopoliticians and we will not countenance a
tolerate that. transfer of power from the head of state to

The electorate will not tolerate the centraf"Y head of government.

government attempt to dictate to the states.Mr EDWARDS —I was, | must admit,
The states will not tolerate the castration omoved yesterday at the start of our Conven-
the Senate. No matter what you may think dfion when our national anthem was played
the Senate, no matter what you may think ofind delegates spontaneously sakgvance
1975, what the Senate did in 1974 and irustralia Fair. | felt that there was at least
1975 was overwhelmingly endorsed by theome common ground. | was rather saddened,
electors; yet 1975 is criticised by people akowever, to later listen to a number of speak-
being undemocratic. It totally escapes megrs from the monarchist ranks who were, in
understanding how anybody can believe thahy view, unnecessarily mean-spirited in their
the action of John Kerr in saying to theattacks on members of the Australian Republi-
electorate, ‘“You must resolve this disputean Movement. We have been, for instance,
between the two houses by a secret vote srccused of being dishonest, divisive, unpatri-
the ballot box,” somehow or other was un-gtic, ignorant of the Constitution, anti-British
democratic. Those who claim that that waand anti the Queen, among other things. | am
undemocratic one must be very careful abounhot going to respond to that mean-spiritedness

. because | think in the end the Australian
What all these ARM models amount to in . - X
the end is that the power is so concentratdifCP!e Will make their own judgment. But |

; . t to say to the monarchists that if
on the Prime Minister that as long as he caffan ; , :
hold his majority in the House of RepresentaY¢Sterday’s and today’s example is the best

tives he is impregnable and undismissible. HgoU can do then | would despalir for the future

is almost a dictator. Then they say, ‘If theof Australia if you were running our country.

Prime Minister commits a crime, he can bé say this because you appear to reflect our
dismissed.’ If the head of state must d@aSt without in any way reflecting our great

whatever he is directed to do by the head ustralian heritage or character.
government, and if | was the head of govern- | am extremely pleased to be part of the
ment and | was about to be prosecuted for Australian Republican Movement. We are a
crime, | would direct the head of state tadiverse group of people, from the cities, the
issue me with a pardon. There is nothindpush, young, old, from all walks of life and
wrong with that; it is quite constitutional, with representation from most political par-
quite legal. And a Prime Minister can en+ies. We are a unified group, from the robust-
trench himself behind that power. That is whyness and energy of Malcolm Turnbull to the
the head of state must not have his poweeffervescent passion of Janet Holmes a Court
interfered with, because at the end he is the the quiet dignity of Hazel Hawke or the
guardian of the people’s rights. Any republiwisdom of Peter Tannock—all united in the
can model you like to think of waters thatview that we should have an Australian as our
down. head of state. Indeed, | take this opportunity

You may think it is all very interesting that to thank the people of Western Australia and

he Australian Republican Movement for
fmgrky?ﬁg)égiséfgﬂf? ;éj(%?:ﬁhge:j?é l?:(J)vttglvmg me the opportunity to be a part of this
vote for delegates to this election really kne onvention.
what it was all about. They do not want to People have recently been asking me why,
change; they have no intention of having avith my background as an ex-serviceman, |
change. | say to my right honourable friendsupport a republic. | guess the reasons go
who looks so distinguished in that chair, withback a long way, and they are in part related
or without a wig, that | predict that the ARM to our history. | well recall my days at school
model will be put to the people and it will bewhere | grew up with a sense of frustration
overwhelmingly defeated in the six states obecause we were taught so little Australian
the Commonwealth because we don't trugtistory and so little about the real individuals
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and occurrences that give and gave Australied in our own Constitution with an Australian
its unique character. as our head of state.

| remember too as a young boy listening to In the past, as a soldier and as a state
the stories of veterans from Gallipoli, themember of parliament, | have sworn alle-
Middle East and France and being told thegiance to the Queen, her heirs and successors.
by some of those veterans that one daAt all of those times | thought | should have
Australia would break from the monarchy. Ibeen swearing allegiance to Australia and her
had the opportunity some years ago to visjppeople.

Gallipoli. I must admit, it was an emotional :
h " | am not anti the Queen. Indeed, | am proud
experience. As | stood in awe at Anzac Cov%f my British heritage just as you should be

\I/v%?cr:];e :ﬁoggd%setr?ngftr;ﬁ deC%tIT dcr)ll;fg:deliggovlziet roud of whatever particular heritage you and
y P our family personally bring to Australia.

Indeed, the first republicans | met, aIthougI%QnOW that | am not anti-British; | am just

| did not recognise it at that time, were SOme, 4 16 he Australian and | want this reflect-
of those diggers who survived the horrors o d in our Constitution

the First World War. h o A i head
. e move to have an Australian as our heal

| just ask you to reflect on these facts. Inf state is largely a symbolic change, but
1914-18 Australia had a population of Som%onetheless an important change. It will not

four million people. Of that sparse population h .
: ; ; : ange our system of parliamentary democra-
approximately 417,000 enlisted in Australia Y. which has served us well. nor should it,

forces. Over 300,000 were sent overseas or will it take us out of the Commonwealth.

serve on some three different continents, . . .
sadly, 60,000 were killed and over 220,003 & change, however, that in my view will

were wounded. That war on foreign Soif Iter the way we feel as ordinary Australians,

ripped the heart out of our young nation.'noggtrrywn hearts and minds, about our own

Indeed, | often wonder where Australia would”
be today if those young men had not been This Convention cannot make a decision on
sacrificed for King and Empire. whether or not there will be a republic, nor

Then there was the Second World War. AFan it change the Constitution. That decision
that time, with our own nation under immedi—UIt'm""te'y and rightly can be made only by

ate threat, our wartime Prime Minister, Curtin:[he Australian people.

had to fight bitterly with Churchill and The monarchists say to us—indeed, we
Roosevelt over the deployment of Australiafeard it reiterated by Lord Waddy—that 49
troops. In the face of their opposition, Curtinper cent of Australians do not want to change
wanted our troops home. After months obur Constitution. | say rubbish, Sir. | say to
argument, he had to override Churchill angou: if you and your fellow monarchists have
order the return of our forces to prepare tthe courage of your convictions and if your
defend Australia—and didn’t they defend itwords are not just empty rhetoric then support
magnificently. Then there was the war of mythe model we want and let that model be put
own era, Vietham. Who could forget theto the Australian people and let them decide.

slogan “All the way with LBJ'? In conclusion, | took the opportunity the
It is my strong view that Australia has greabther day when | arrived in Canberra to
cause to become a more independent natiguietly sit under the halo at the Vietnam
with our own strong sense of self-determinaveterans memorial and reflected on many
tion and confidence in our own ability toissues that are personal to me but which
decide our own future in our own regime instrongly related to my attitude to a republic.
pursuit of our own destiny and securitylt was a humbling yet balancing experience,
Australia has played a great role in internaparticularly when you know that but for the
tional war and conflict; yet, we have paid agrace of God and a bit of luck your name
terrible price for our own freedom—a free-could well be up there with the others who
dom which should be fully and totally reflect-lost their lives in that unfortunate conflict.
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I hope | reflect that balance here when | sag colony of Britain—a penal colony at that.
to the monarchists: you obviously think it isAs such, it was underwritten with the values
acceptable for Australian men and women tof power, privilege, elitism, oppression and
fight for this country and you think it is dispossession. It was blatantly exclusionary.
acceptable for Australian men and women tti is no wonder then that the Australian
die for this country, yet you do not think it is Constitution, designed to institute a constitu-
acceptable or good enough for an Australiational monarchy as the system of government
man or woman to be head of this country. Aén this country, is such an inadequate and
an ex-serviceman and as an Australian | findncertain instrument as it is.
that objectionable. That is why | strongly and

passionately believe that Australia shoul%f its time, written by men of their time. It

become a republic. served the people only to the extent that one
Dr O'SHANE —Firstly, | want to acknow- closed his eyes to the women in the world,
ledge that | stand on Ngunnawal land. | wangategorised Aborigines as akin to animals and
to take this opportunity to acknowledge thehought of non-Anglo Celtics and especially
privilege extended to me by my fellow Aus-Asians as sub-human. The so-called founding
tralians who elected me, an Aboriginakathers were absolutely no wiser than we who
woman, to this historic Convention. There isire gathered here. So let us not deify them, as
an obvious sweetness to my being here, givane Leader of the Opposition and others were
that neither women nor Aborigines wereso earnestly urging us to do yesterday.
allowed to participate in the Constitutional . .
In this century we have seen many social,

Convention of a century ago. o .
. political and cultural changes impacted by
Furthermore, my election as a delegate igery fast, sophisticated travel and communica-
this Convention is an expression by thgions technologies. The world—Australia—has
people of not only reconciliation but also &changed. Our peoples trace their social,
recognition that we indigenous and femalgyjtyral, racial and other ethnic origins back
Australians have an important role to play ing every part of the globe. We know about
shaping the future of our country. | am Styman rights. We know about participatory
proud to be here, and | humbly accept thgemocracy. We condemn and reject tyranny.
enormous responsibility I carry in this nationye reject oppression and exclusion. We
building process in which we at this Conveninsist, rightfully, on being included in the
tion are engaged. decision making which affects our lives, how
Whether Australia becomes a republic is nwe relate with each other and our environ-
longer the question. It has been decidednent, and we demand a system of govern-
Whether our fellow Australians express theiment which is answerable to the people. The
opinions through media polls that they favouguestion then is not whether Australia be-
an Australian republic, they have alreadgomes a republic but when and how. Nor is
decided the question. When our fellow Austhe question, strictly speaking, that of what
tralians voted in a voluntary postal ballot tosort—as the Prime Minister, the Leader of the
send a majority of republican delegates to thi©pposition and Malcolm Turnbull would have
Convention they had already decided thé.
guestion. The Prime Minister's speech yester-
day implicitly acknowledged that the questior,

has been decided—notwithstanding that hgere are two models for an Australian repub-
reiterated his oft-stated position in favouringj.. the McGarvie model. about which the less
the perpetuation of a constitutional monarchyz4iq the better: and the' minimalist model, by

That modern Australia, the Australia thatwhich is meant the replacement of the Queen
has developed since 26 January 1788 as the head of state with an Australian head
distinct from the Australia of my ancestorspf state selected by a two-thirds majority of
has a constitutional monarchy is a direcboth houses of federal parliament. They
unambiguous consequence of our origins agppear to be distinctly separate models but, in

But, having said that, it was an instrument

Yesterday, and again just in the last few
oments, it was put to this Convention that
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fact, both positions are simply variations ordiscriminatory, exclusionary provision? Is it
the one theme: that we return to the past, th#ieir position that we retain section 117 which
we keep the Constitution as it is—one deelearly, by its reference to ‘a subject of the
signed for a constitutional monarchy, withQueen’, is oppressive in nature? None of
only the minor change of nomenclature. Irthese speakers yesterday addressed the values,
other words, we are being invited simply tahe principles and the attitudes implicit in
chop off the frills and replace them withthese provisions. Mr Howard and Mr Beazley
buttons and bows. That has been reinforcadight well rush out of here on 15 February
in this chamber this very afternoon, when @and move to put before the Australian people
resolution to codify and limit the powers ofthat these sections be deleted from the Consti-
the head of state was rejected by the body &dition but, in any event, the Constitution is
this Convention. infused with those values and they cannot be

For all the lip service that we heard yesterS® Simply removed.

day and today from Labor and coalition Without doubt, as so many other speakers
politicians and from ARM members abouthere have observed, we have enjoyed political
democracy, about the people and aboutability and no small measure of democracy.
acknowledging the Aboriginal history of this| suggest that that has been due more to good
country, we witnessed the curious spectaclgck than to good management; it has not
of all of these people voting against oubeen because we have a useful Constitution
discussing these issues in the context @fhich serves as a handbook for good govern-
building a vibrant, inclusive and democrationent, as a Constitution should.

future for Australians. Not one of them was .
conscious of the contradictions in what they | Want to spend a moment here reflecting
said and how they voted. We did not hear or’_lén the practical meaning of democracy in
word from them about a Constitution which/ustralia. It is a word whose currency has
would serve a democratic republic of Austral¥2€€n seriously debased by politicians who are
ia rather than a constitutional monarchy. IVON't to bandy it about in the context of

they were conscious of it then we have sedff'liamentary democracy. In fact, we have
a massive exercise of the deepest, mosgen the spread of government by the exec-
profound hypocrisy ’ utive or, even worse, by the Prime Minister,

. with no accountability to parliament. Such

| ask my fellow Australians: how can wepractices have all the hallmarks of arrogant,
use an out-of-date, ambiguous and uncertaibyntemptuous authoritarianism. Unfortunately,
Constitution, designed for a constitutionalye have seen and heard it being expressed
monarchy system of government, to serve thgyht here in the course of this ‘people’s

needs and aspirations of an Australian repulonvention’, as the Prime Minister himself
lic? The very notion is preposterous. As Mgjescribed it.

Schubert said yesterday, ‘These are the i i
proposals of dull minds.’ | believe that our fellow Australians want

the Prime Minister, thereby enhancing th

power of the Prime Minister—a power al-jstice and to an ecologically sustainable

ready overwhelming the parliament. It leave conomy—one in which the sovereignty of

us with a Prime Minister and cabinet whosgy,o people is paramount. How do we achieve
powers will not be described in the Constitug,.h 4 society and such a system of govern-
tion at all. In adopting the model put forward

X ment to serve us? | propose that we simply
by the ARM, we are adopting merely COSqeciare ourselves a republic and then set out
metic changes to the Constitution.

to build a Constitution which is based on
Is it the position of the Prime Minister, thedemocratic principles designed to ensure a

Leader of the Opposition and the ARM thabetter, fairer society for all Australians: one

we retain section 25 of the Constitution—awhich spells out entitlements to vote—one
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vote, one value—proportional representatiorfprced to abandon paid work because they
and one which sets out in clear terms theannot afford child care any more. Again, you
respective roles, functions and powers of thkave to be cynical, arrogant and dismissive to
Prime Minister and cabinet, parliament anéndorse a Constitution that will not protect
head of state, including such matters atheir basic rights but will protect the Prime
qualification for office—for example, that Minister.
candidates for the office be Australian citizens
and not hold dual citizenship—the manner o,
election and manner of removal, which is
different process to the former, and whic
emphasises the responsibility of governme inister, when we were told that the direct
to parlla.menF. ) _ election of the head of state is a dangerous

What is missing from the ARM model is path to go down in that it would lead to
that there is no attempt to state the powelgistability. It is clear that these people fear
and functions of the Prime Minister anddemocracy. Indeed, what is becoming more
cabinet. That omission allows them to argugnd more evident is that these people are
misleadingly, as the Prime Minister and othegpsolutely terrified of democracy. But what is
politicians do, that the head of state woul@f greatest concern to me is that they are
have greater power than the Prime Ministgglaying the politics of misinformation, uncer-
would have. tainty, deceit and division.

The Constitution for a democratic republic s Turmbull and his followers can well

of Australia must spell out our social, eCOx¢tqrq 1o engage in such politics. He does not
nomic and cultural rights: apart from freedony, 5 e g face again those 1.5 million Austral-
of speech and assembling, freedom from'\yhq voted for him. But to those Austral-
discrimination and oppression on the grounins who did vote for him, | ask you: were

These same attitudes are obvious in the
caremongering that we were subjected to
esterday and, indeed, today by the propo-
ents of the ARM model, including the Prime

of race, national origin, age, sex, sexudl,, aware that Mr Turnbull would do a deal
preference, disability, marital status, religio

. g ith the Prime Minister to deliver unto the
and political beliefs; and the freedom to th the N

. X . overnment the republican model it is pre-
organise trade unions and business assoc%a-red to run with? In voting for him and his
tions and to collectively bargain. ’

team, is that what you were asking them to

Presently, indigenous Australians are despelo? Is there anyone here with so little respect
rately defending our small right to negotiatéfor our fellow Australians that they truly
over traditional lands, established under thgelieve that democratic elections of both the
High Court’'s Mabo decision and the Nativehead of state and the politicians, from whom
Title Act. The ARM model is essentially the Prime Minister is chosen by members of
asking indigenous Australians to endorse Ris or her own political party, would lead to
Constitution that gives us no more than nstability of government? Just how far out of
gesture—and a limp-wristed one at that.  reach can you get?

Presently, 8.2 per cent of Australians are yye Australians have a culture of tolerance
officially without work and are, right now, anq civility. In particular, we have a strong
facing the prospect of being forced to MOv@ense of democratic actiofExtension of time
away from their families to work for the d°|e-granted)We have heard a great deal on the
You have to be cynical—more, contemptufioor of this Convention that limiting and
ous—to ask these Australians to empower &jfying the role and powers of the head of
republic that makes no commitment to themsiate'is too difficult. Well, my fellow Austral-

Presently, half a million Australians areians, since when did Aussies shrink from
trying to obtain tertiary education against theloing the hard yards? What is it we celebrate
user-pays commercial principle and are nowhen we celebrate the Anzac spirit and the
having to choose not to enrich their skills andpirit of the overlanders, not to mention those
lives with further education. Then there areavomen who kept their home fires burning and
the thousands of working mothers now beingvorked the land and the factories in their
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absence, not to mention the indigenous pethe final act of independence: an Australian
ples who have survived the vicissitudes ofepublic. It has taken too long for this young
this ancient land for tens of thousands ofation to decide it is time to leave home and
years and the brutal dispossession of odmrecome a fully-fledged independent nation
lands, our children, our cultures, which weravith our own address instead of ‘care of
visited upon us? Buckingham Palace’. Even now, like Linus in

The people together can do it. The people Peanutscomic strip, we still carry the
together will do it. Of course, we will not do femnants of those apron strings like a safety
it here in these 10 days, but we can point thlanket. There are still some amongst us,
way to a vibrant, inclusive future for all those opposed to the Australian republic, who
Australians—one in which we all can partici-Still cling to this comfort blanket. They do not
pate in the responsible exercise of our soveyvant to cut those apron strings. They believe
eign power. As a first step towards thatve can setup home as an independent nation
future, we call on the ARM to turn around theunder our own roof but still have Mum with
vote that it took here this afternoon in thisuS to represent us. That is not good enough.

chamber, Constitutional Monarchists as well They conveniently forget that in the latter
and those still uncommitted to work with UShalf of this Century Britain has had no com-

in developing a people’s republic that we willpunction about shedding some major ties with
be proud to take to our fellow Australians. the Commonwealth and Australia and turning

DEPUTY CHAIRMAN —I call on the her back on us. Britain decided that Australia
Leader of the Opposition from Queenslandcand the Commonwealth came a very poor
Peter ‘Admiral’ Beattie. second when it came to trade and that

Mr BEATTIE —Federation in 1901 was Britain’s future lay with the European trading
not the end of the story of our nationhood; iP!0C: They forget that when they arrive at
was only the beginning. Then the youn eathrow Airport there is easy access for
Australian nation was still wrapped in theanyone with a European passport but that we
Union Jack. Until the 1930s, we did not everfiustralians are treated as aliens. Those who
have our own foreign affairs departmentCPPOSe and fear a republic today share a
Mother England handled our foreign affair{'”Sh'p Wwith those who feared Australian
from the British Home Office in Whitehall. F€deration in the 1890s.

When was it that, according to the Queens- AS this nat_ion approaches its 100th birthday
land Constitution, we requested and consent&¢ should aim for more than a telegram from
to the enactment by the parliament of théhe Queen. It is time we took that final step
United Kingdom of an act designed to termiin becoming a truly independent nation where
nate the power of the parliament of the Unitetve no longer have a foreigner as our head of
Kingdom to legislate for Australia? When wasstate as a hangover from our colonial days,
that? 1935? No, it was 1985—just 13 yearwhere we actually have an Australian standing
ago. It was only then that it was declared the@n the world stage to represent Australia,
each state had the full power to make its owiwhere we do not have members of a royal
laws for the peace, good order and gootfmily having to wear two hats—tiaras or
government, including all the powers thecrowns. The vast majority of each year they
United Kingdom might have had before thevear the British head gear representing British
start of the act. Only in 1986 was it decidednterests and urging people to buy British.
that decisions of our state courts were finaPnly on very rare occasions do they reach
that there should be no appeal to the Priviito the royal wardrobe for the equivalent of
Council halfway round the world. the royal akubra. Only on very rare occasions
%oes the monarch don the mantel of Queen of

It seems obvious to us now that thes tralia. We need a full-time head of stat
provisions should have been dispensed wi ustraiia. Ve need a full-ime head of state

many years before. In years to come, histo?’yho spends the whole year working for us.
ians will wonder why it took us another 100 The symbolism of an independent Australia
years after Federation to commit ourselves tm the world is important for our national
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identity. It is fundamentally important for our The A.C. Neilsen poll shows 82 per cent of
future. In the eyes of many Australians, myQueenslanders want to be able to choose their
state, Queensland, has a reputation of beimyvn president rather than have a president
a conservative state. But on Saturday an A.@lected or selected by politicians. Supporting
Neilsen poll showed that a majority ofthe popular election of a president will give
Queenslanders want a republic. In fact, 11 pehe republican argument the greatest chance
cent more Queenslanders want a republic tharf success in a referendum. The bottom line
want a Monarchy. The desire for change is that politicians and political parties are at
unstoppable. their lowest ebb in terms of public support in
. . ) ) _ the history of this nation. Any proposition
| believe it is clear that this Convention will a||owing for po]iticians to appoint the presi_
opt for Australia to become a republic indent through the parliament will be treated
accordance with the wishes of the majority ofyith suspicion by the Australian people and

Australians. What becomes important, theregill put at risk the very moves towards a
fore, is for us to provide a way of becomingrepublic.

a republic which is acceptable to the highest
possible number of Australians. | think it is Australians will not be impressed by some
time for some straight talking on the type ofoehind-the-scenes-deal between politicians on
republic to be proposed by this Conventionwho should be nominated in parliament for
the position of president. To suggest that the
| say again to my fellow republicans:appointment of a president by a two-thirds
remember that any constitutional change hagajority of the parliament in some way makes
to be approved by a majority of people in ahem non-political is a nonsense. They would
majority of states. There will be a campaigronly get that endorsement by virtue of a
run by the monarchists in states such gsolitical deal. A president elected in this way
Queensland, South Australia and Westerig a president selected by politicians after a
Australia to defeat the move to a republic byleal between the major political parties. It is
defeating any proposition in those states, thuhis sort of arrogance which is making so
preventing there being a majority of states—many people in Australia determined to have
in other words, the referendum loses. | neveheir own say on who the president should be.
thought | would agree with Reg Withers, but _ )
earlier in his presentation he said exactly the | am not afraid of the Australian people

same thing. | am afraid to say it, delegatedlaving the power to elect their president.
but he is right. Perhaps there are too many politicians, ex-

politicians and aspiring politicians who
We cannot win the republican argument byelieve that they have more wisdom than the
winning just in Sydney and Melbourne. Ipeople they represent. | do not. A number of
stress: we must win a majority of people in @peakers have suggested that the Australian
majority of states. It is therefore importantpeople really do not fully understand all the
that we produce recommendations that resuthmifications of the direct election of a presi-
in a convincing referendum question. In mydent. What arrogance. What an insult to the
view, that must include the popular electiorAustralian people. It is similar to the way
of a president, and if we do not we put at rislpoliticians argued that women should not
the whole proposition of a republic. The rigidhave the vote in the early years of our history,
opposition from some leading republicans tand why there were some at the 1898 Con-
the position of an elected president has beewention who, out of fear, opposed federation.
in my view, unhelpful. The refusal to have ant is just as nonsensical. We should be aiming
elected president may cost us the referendurior a true democracy where the people can
| say it again: the voting outcome today inchoose who they want for their president. Do
particular, the voting down of the amendechot be under any illusions: if we do not get it
resolution 7, in my view, threatens the succesgght, the monarchists and royalists will
of the referendum when put to the Australiammbush this referendum in the outlying
people. states—and | do not believe any of them have
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made any pretence to the contrary here or the president must not be a member of any
any other place. political party.

It has been argued by one QueenslandOn issues such as the procedures for the
monarchist that no Queenslander would everomination and dismissal of the president |
become president if people were allowed thave an open mind. Delegates need to be
elect a president. | want to put this to restaware that in some of the states, and | will
Not only is that an insult to Queenslanderfiave more to say about this next week, it may
and all Australians, it is also disloyal tobe necessary to have state referenda in con-
Queenslanders. Australians will always sugunction with the federal referendum to
port someone who has ability no matter whiclovercome constitutional difficulties in the
state he or she comes from. Just look at thetates. In Queensland, the legacy of past
way South Australians stood to applaudjovernments continues to provide us with
Queensland wicket keeper lan Healy owronstitutional problems to overcome.

Sunday. That is part of the Australian charac- 1 Queen of Queensland legislation

ter that makes this a great country. enacted in 1977 was intended to keep
Apart from that, this argument that SydneyQueensland as an outpost of the British
or Melbourne will always hold sway in amonarchy even if Australia became a repub-
direct election is just as applicable to anyic. As it is, the Queensland Constitution
method of selecting a president or to thelwells on the Constitution of the colony of
appointment of a governor-general for thaQueensland. But the 1977 legislation was
matter. The only way to defeat it is by thedesigned to entrench parts of the Constitution
calibre of the nominee—which is my argu-so that it could not be changed without a
ment. | say that because, of the 147 federaéferendum. Premier Bjelke-Petersen did this
House of Representatives members, 87 con@lowing the dismissal of Prime Minister
from either New South Wales or Victoria. If Whitlam in 1975. The 1977 Queen of
this nonsensical argument about Sydney ar@ueensland legislation is just one of a number
Melbourne was true it would not be possiblef examples of the need to review Queens-
to have a Queensland Governor-Gener&@nd’'s constitution. Premier Bjelke-Petersen
because New South Wales and Victoria haveld parliament on 7 December 1976:
the parliamentary numbers to have their OWiq entrench the present system the bill provides
way, in terms of the Prime Minister. If thethat none of its clauses can be altered by parlia-
argument was true then Bill Hayden wouldment unless the bill is first presented to the people

never have become the excellent Governoby way of referendum as prescribed in the bill. The
General that he was. requirement of entrenchment is also itself en-
. . . trenched so that the guarantee cannot be undone
As part of the direct election of a presidentuch as has been done in other parts of the

| fully support the codification of the powers Commonwealth of Nations where a republican form
of a president to eliminate any uncertainty off government has been brought about contrary to
ambiguity about their meaning, and certaiff’® Constitution.

limitations on the powers of a president inn other words, it was a belt and braces job.
order to eliminate any conflict with thelt was a double knot which was not meant to
principles of responsible government. The fulbe untied.

details should have been a matter for this ¢ this historic Convention we should

conference, and | hope they still will be. acknowledge and respect our wonderful
| support an elected five-year term for thehistory. We must learn from our history, but
president, clear codification of the president'®ur eyes should not be eternally focused on
powers, nominations for president fromit. If we do that then we shall trip and stum-
Australian citizens and a possible role for thble as we move forward. We need to look
president as defender and protector of thierward to the 21st century and to a Constitu-
Constitution similar to the Irish model wheretion which talks about an independent and
the president can refer repugnant or unconstlemocratic nation of Australia and what rights
tutional laws to the High Court. In my view and benefits this country offers its citizens—a
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Constitution that takes us into the next centu-oar. There were demonstrations and some of
ry. There are a number of delegates hethem were ugly.

who support the direct election of the presi- 1 seemed that Australia could experience

dent. Perhaps the majority of delegaﬁes d&e sort of civil disturbance we have seen so
not. That causes me great concern. Those @fien in other countries. We were on the brink

tion would certainly oppose the direct election, that most democratic. almost soothing
of the president and | therefore understangctivity_a federal election campaign. it

your position. | do not agree with it but | cangeemeq that the election was just a few short
understand your position. weeks after the dismissal but, rather than

Those who are from the Australian Republiseizing emergency powers as happens in so
can Movement who have opposed the direchany countries, the head of state had referred
election of the president have, in my viewthe question to the ultimate tribunal—the
been very short-sighted. | hope that during thigibunal of the people. And the people made
remainder of this Convention you will givetheir decision.

serious consideration to the position you have \yjhat had brought on these events was

taken. | appeal to you to do so. | appeal tQaynnq my concern. | was far more interested
you to consider the argument that | have, 1 sic as a young music student. But my
already advanced—that is, we need thgq in those years was in achieving what the

approval of the Australian people to pass thi§ ;ns had been encouraging me to do. My

referendum. There is a huge degree of CyNi,raer in teaching, my love of music and, as
cism out there about politicians, political

A . wijth so many women, being a mother work-
parties and the process itself. | can understagg, | time—they soon took up most of my

why that cynicism exists. We need t0 bgme Byt of course most of my concerns were
careful that what we put to the people is i my family and my work.

referendum proposal that has an opportunit
to be suppor?edr.) PP yAfter 1975 any interest | had in the Consti-

. . tution receded for the same reason that so
| believe that a lot of people elected to thig,any Aystralians know so little about it: it

Convention from the ARM were elected oNyoks so well. Then one evening | was
the basis that people believed they wergireq to a function about something called
voting for delegates who would support afne renyplic. It was addressed by Michael
opportunity for them to vote for the directyipy “Michael Kirby was a hero to me and
election of the president. | therefore sound fhy friends and to my generation as | believe

very clear warning: unless we come up withhe s 'tg today’s young thinkers. A great
a proposition that effectively gives the peOpI.‘j’udge, liberal and compassionate, he was a
of Australia the power to choose their presit,dal 1o all of us. In a crowded hall he

; . xplained to us that the republic was not
Australian republic at all. about Woman’s Daystories on the royal
DEPUTY CHAIRMAN —I call Kerry family; it was about our system of govern-
Jones, the Executive Director of the ACM. ment. It was about all the best in our system
Mrs KERRY JONES—Women in time Of government, one which would ensure that
will do great things.’ This is the motto of the/Australians did not have the instability, the
nuns at my old school, Loretto Convent. ThéPng periods of strife, all too common in other
nuns gave me a great education. Quite fran ountries, but lived in a federal democracy
ly, | never gave a thought to the Constitutionthat works well.
But when | was a young student at Sydney Michael Kirby is an unashamed monarchist.
university | became aware of the need fol thought back to 1975, to the way in which
sound constitutional government. The Senate political struggle could have so easily
had delayed supply to Mr Whitlam’s govern-turned but which was so quickly decided by
ment. Eventually the Governor-General actedis, the people. | had become a constitutional
The university and the country were in upimonarchist—not out of my love of English
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blood, for my blood is actually Irish; not outinto a preferred republican model debate. On
of birth in the Protestant establishment, for behalf of our membership, as well in refer-
am actually a Catholic; not out of enthusiasnence to our charter and mandate—the mandate
for all things royal, for | have little interest in we were elected on, achieving over 2 million
such trivia. 1 had become a constitutionalotes from across Australia—I take this
monarchist because | was persuaded, as wagportunity to assure all Australians of my
Michael Kirby, that the system of governmengbsolute, unequivocal belief that our current
bequeathed to us by our founders is superigystem of government in Australia is already
to any republican models proposed. one of the best in the world and my commit-

The present system had the near unanimolRENt to retaining absolutely in its full integri-
support of Australians until recent years that system of government.
Those great Australian leaders Menzies, Evatt,| believe no republic model will ever offer
Chifley and that great wartime leader Johshe protection and safeguards that work so
Curtin were committed equally to an Australwell in our current Constitution. The fact is
ian independence and to the monarchy. If angat there are only two tried and tested models
attempted to rewrite history, may | remindfor democratic government, especially govern-
them it was not Menzies but John Curtin whanent in a federation like ours. One is the
chose a member of the royal family to be oupmerican. It has its great weaknesses, weak-
own Australian Governor-General. There is n@esses which we are seeing today. A supply
doubt in my mind, Placido Domingo notwith-crisis or an impeachment, or threatened
standing, that John Curtin was the greateshpeachment, can lead to months of instabili-
Labor leader the country has ever known ang. The other safe, secure tested system, tested
IS among our greatest prime ministers. over more than a century, is Westminster. An

There is no doubt that we anti-republicangitegral part of Westminster is those two
come to this Convention as the underdog§olitician-free zones—the judiciary and the
We did not have the wealth to fight a Tvhead of state. The Crown is integral to West-
campaign for the Convention election. We didninster.
not have the resources of the largest political Any attempt to graft a republic on to

party to help us. We did not have and do nojyestminster produces an inferior model. It
have the support of that army of adVocat%roduces a competition for power between the
journalists who do not see their role as reporpresident and the Prime Minister, as in
ing the objective truth but see their truerrance; or it produces a competition for
vocation as campaigners for whatever fad M3Yower between the President, the Prime
be in fashion in the salon of the easterijinister and the Supreme Court, as in Paki-
suburbs of Sydney. stan; or it strips the President of any powers,
The organisation which | represent, Australas in Ireland. All of these models have the
ians for Constitutional Monarchy, was formedpotential to produce constitutional crisis. If we
in July 1992. Our charter, which now hadhave a unique president, a president with no
close to 20,000 signatures, was written bpowers, we would also have to neuter our
Justice Michael Kirby. In brief, it is to defend Senate and our states and make the Prime
the Australian system of government, théinister all powerful. What would that do in
Australian Constitution, the role of the Crownsolving the real problems that concern those
in it, a role which guarantees us leadershigho did not frequent the republican salons of
above politics—something none of thaelite Sydney—the real issues of unemploy-
plethora of republican models that are beingent, health, schools, taxation, mortgages?

debated can ever do. My task is simple: it is to assess each
You may have noted through the moreepublican model against the Constitution that
stormy periods of this long debate, a debateas served us so well. None come up to this
that has been particularly encouraged, asbienchmark. When | was a child, the nuns said
said, by the Australian media, republicanso us women that in time we will do great
continually try to move us anti-republicansthings. | do not claim | am doing great things.
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I am only the director of an organisation If | might be a little parochial, it was
which exists on the small donations of thouVictorians who in many ways drove the
sands of ordinary Australians. | can only dgrocess of change; it was Victorians who led
small things but, if this Convention maintainghe renaissance of the federation movement
the Constitution, if this Convention causes ounder the Southern Cross; it was Victorians
political leaders to abandon this distractionvho in every sense accommodated and drove
and do their job of finding solutions to thethe federation and even gave away the capital;
problems of ordinary Australians, then theyand it is the good people of Victoria who
will have done great things. continue today in the vanguard of progressive

Mr BRUMBY —It is a great honour and aSocial change in their support for an Austral-
privilege for me to speak in this debate and®n head of state and in their endorsement of
helping to shape the nation’s future. | spealoday to represent them.
in this debate as a representative of the
Victorian parliament, but | speak also as )
person who spent seven years in the feder,
parliament, including five years in this place,n
| have to say that, when | came back her

today and saw Michael Hodgman, I though thers. If that consensus is to be achieved and

| would never have been back in this chambel, e quently passed into law via referendum,
seeing Michael Hodgman again reprt_asentmg;len the model that we choose must, in my
the interests of—I am not sure whose interes ew, effectively meet four key criteria.
he was representing but he wgs here tOdayFirstIy, the model must be acceptable to both
DEPUTY CHAIRMAN —Neither of you the government and the opposition parties
has changed. and, hence, to the federal parliament. A model
Mr BRUMBY —Neither of us has changed.which does not enjoy bipartisan political
It is a great honour to come back here at aupport has no real chance of obtaining the
time when our nation seems ready to celebraggcessary public support required to pass that
its maturity, to turn a fact of life into a law of referendum into law. Secondly, the model
the land and to acknowledge that our head @fust be acceptable to the Australian people,
state should be one of us. and they must have some ownership of that

i i i f change. Thirdly, the model must
During my years in the state parliament an§'9¢€ss 0 , , the
the federal parliament | saw first-hand th trengthen argd b“'ldd on I\INthaE[ '3 ofne”off :I[Ee
appointment and the discharge of responsibilR€St: MOst ro AL\’S(; anh_lwe ested or a IO ; e
ties of Governors-General Sir Ninian Stephef{mocracies. And, while we remain a refafive-

and Sir Zelman Cowen, and | served in thi&/ YOUng parliamentary democracy, in many

parliament alongside the Hon. Bill HaydenWayS we are the oldest democracy in the
orld—the first to provide universal suffrage

At the state level | have worked alongsidé" SV
Governors Richard McGarvie and, mor nd a range of other initiatives where we have

recently, Sir James Gobbo. ed the world in our short parliamentary

. _history. Fourthly, | believe that the model

As the former federal member for Bendigoyyst “provide a symbol of renewal built
| understand the crucial role that Victoriansg,qund an Australian head of state.
particularly those from the goldfields of
Bendigo and Ballarat, played in the establish- | have always been, for as long as | can
ment of our federation almost 100 years ageemember, a republican. | have been a pas-
Sir John Quick’s original home in Bendigosionate republican. In response to the speech
still stands today and the monuments, thihat has just been made by Kerry Jones, |
architecture and the symbols throughoutave to say that, irrespective of any merits of
Bendigo and Ballarat stand still as testamenhe present system, it is totally anathema to
to the efforts of ordinary workers across thene that our official head of state is not an
goldfields to achieve our federation. Australian and that we rely on a foreign entity

The challenge of this Convention is to gain
nsensus for a model for an Australian
public. I think that challenge and others
ave been clearly set out by the Prime
inister, the Leader of the Opposition and
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to approve, and potentially dismiss, oumbout this. There is no in between system. An
Governor-General. It is not just the symbolelected president cannot be an impartial
ism of that, as the Prime Minister would sayumpire. Even with good faith and the best of
it is a great anachronism that, as a moderimtentions conflict will inevitably arise be-
democratic, forward-looking and independertiveen an elected president and the elected
nation, we rely on another person in anothdPrime Minister of the day. That is the fact of
country some 12,000 miles away as our heatle matter.

of state. As much as she may be a great :
; . You could go through dozens of potential
monarch of another nation, the Queen is NLenarios but they are not difficult to envis-

one of us; our celebrations and our achievé: ;
' . . %’ge. You could have a Liberal government
ments are not hers. The fact is that time h ith a Labor president. You could have a

moved on. As Mary Delahunty said earlier: : :
: A . ~Liberal government with a Labor president
this morning, it is time that our Constitution nd minor parties holding the balance of

express the way we are, not the way we Werg'ower in the Senate. That would be quite a

| want to make some brief comments on thékely outcome in our system of federation.
issue of direct election. As | have said, | havé&/ou could have a president who is elected on
come to this Convention as a republican, b single issue campaign and then confronted
I have come with an open mind as to the bestith directly contradictory legislation passed
republican model. Nearly two years ago by the House of Representatives. What posi-
appeared on the front page of the Melbourngon would that put the president in? | repeat
Age alongside a photo of Prime Ministerthat the range of possible scenarios—and
Keating, with a headline reading ‘Brumbysome of them were outlined in the media this
versus Keating'. The article explained that, omorning and in speeches yesterday—are
the question of the republic, | supported direatumerous and they are real.
election with codification of powers. This was In attempting to justify their arguments,

of course, as you would recall, a differené,‘ ; : :
o . . any point to the presidency of Mary Robin-
position to that which was taken by the Prim on of the Irish republic between 1990 and

Minister, as he explained to me in his ow i : - :
special way over the phone later that mornlnI(«;;Lﬁg(?d7 élCli?]I\r/YgR/Qilngaéilrte?:;O\Sggzlg? ggggg\f
Over the past 18 months and in the run-upiithout apparent conflict with the elected

to this Convention, | have had to look longgovernment of the day. But the reality is that
and hard at all of the options in terms of whathe Irish model needs careful attention. The
is achievable, what is workable, what is likelyfact is that the election of Mary Robinson was
to achieve consensus from this Conventiomore Irish good luck than good management.
and what is likely to receive bipartisan politi-The 1990 election itself was an anomaly.
cal support. Having looked at all of theFrom 1945 until 1990 every president of
arguments in detail and having listened téreland was supported by Fianna Fail. The
many of the excellent speeches which hawdeeply controversial Eammon de Valera was
been made here today and yesterday, it is npresident for two terms between 1959 and
firm belief that you cannot have an elected 973, and he moved directly from the office
president and at the same time maintain owf the Prime Minister. He was elected narrow-
system of Westminster parliamentary demody at the age of 76, and he was re-elected in
racy; the two simply do not fit together. an even closer fight at the age of 83.

As Malcolm Turnbull said yesterday, there | think that point is worth making. Many
are essentially two models for an electeho support direct election say that the
president. You can have a president with fulpoliticians will not get a look in. But when
executive powers like the American systemyou look at Ireland the people who have had
or you can have a president with no executivehe first run at getting into the presidential
powers, only ceremonial powers like the Iristposition have been the politicians. To the
system. | think we need to be clear about thigounger people who spoke yesterday: Misha
because there is a lot of passionate debasehubert, who | thought spoke exceptionally
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well but | cannot agree with her views; sheConvention. You can support an elected
wants the full range of change—the powergxecutive president, and | respect people who
the energy, the passion that an elected pregiut that view; it is a legitimate debate al-
dent can bring. But, again, | would refer hethough | must say it is a debate we would be
to Ireland. That is not what we got in Irelandbetter off having in Australia 20, 30, 40 or 50
for most of those years. We got a person whgears down the track.

was 76 years old and who was then re-elected¢ you are going to support an elected

when he was 83 years old. president, let us be clear about what we are

But that is not the end of the story, becaustlking about. We are talking about an elected
there was no election at all for the presidencpresident with full executive powers. We are
between 1973 and 1990. We had Erskintlking about the American-style system. That
Childers from 1973 to 1974, who died inis one choice.

office. We had Cearbhall O’Dalaigh from The other choice is to have an appointed
1974 to 1976, and we had Patrick Hilleryhead of state accountable to the Prime
from 1976 to 1990. In the three cases betweeyiinister and to the parliament of the day. |
1973 and 1990 a consensus candidate WRgve to repeat that a hybrid system simply
chosen by negotiation between the parties. Sgjll not work. You cannot have a halfway
again, | would say to those who support th@gyse; you cannot elect a president and at the
direct election of a president: have a look a§agme time expect the president to be an
the record in Ireland, have a look at what hagnpartial umpire.

actually happened, not just the Mary Robin- So | support a system of appointment,

son example because she was an exceFm(Whether it is by the Prime Minister or by the

| will come to her in a moment. Have a look : :
at the other examples. They did not give uE‘arhament on the recommendation of the

the type of candidates that many who suppo rime Minister, that detail is to be worked

direct election would want to see as electef’ough at this convention. Unless we are
as president of Australia. going to say, yes, let us look at the American

system with a direct election of an executive
The reason that between 1973 and 199§tesident and going to go down that route, we
there was no popular vote was that there wageed to stick to having a serious debate about
an agreement between the major politicahe other two alternatives. One is appointment
parties. In 1990 Mary Robinson was nomidirectly by the Prime Minister—the McGarvie
nated by the Labor Party and the Workermodel—which has some attractions but |
Party. The Fianna Fail nominee was thenink the people of Australia lack ownership
Deputy Prime Minister, Brian Lenihan, andof that model and it does not have enough
the third candidate was Austin Currie of Finénspiration to take us forward into a new
Gael. One week before the presidential elegnillennium. The other is the one which, of
tion Prime Minister Charles Haughey wasourse, has been the model of the Keating
forced to sack Lenihan for having been_abor government and the model supported
caught out lying. Nevertheless, Lenihan le@y the ARM and is for a president appointed
on the first ballot in the popular vote. Maryor elected by the parliament of the day.
Robinson defeated Lenihan on the secondYou cannot have both systems. If we are

ballot with 52.8 per cent of the vote after Fi”%ot going down the American route, let us

Gael then urged its supporters to vote for herook seriously at those two options—

I would put this to the advocates who keemppointment by the Prime Minister or election
guoting the Irish model: have a look at theby the parliament—and have a serious discus-
facts, as | have done over the last fewgion about them. They are the two systems,
months. If Lenihan had won in 1990, the Irishrand they build around our Westminster
presidential model might not have seemed gearliamentary system of democracy. If | might
attractive to so many of the delegates who a@onclude by commenting on that system, there
here today, and so | repeat that there aleas been a lot of criticism here that parlia-
essentially two choices at this Constitutionaments are not accountable. There was Ted
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Mack’s speech yesterday that the parliamenta-On the basis of the Prime Minister's de-
rians are not accountable; they are not amiared openness on this, or receptivity on this
swerable to the people. With due respect tproposition, | have adopted the attitude that,

Ted Mack, who is a person | respect, that isshere | can at this Convention, | will contri-
simply not the case; that is simply not the facbute constructively towards the formulation
in Australia. and refinement of resolutions which might
; o ome out of working parties in respect of

We have more elections in this country thaf hat sort of republic this country might want.

just about any other country in the world. Thﬁ_‘ .
: ; ; t, | have to say, that that is not my pre-
average we have had in federal elections sin Sired position. | do it out of a sense of

World War Il would be about every 22 or 23 onstructiveness and a wish to contribute as

months. The people who make up the num: ; ;
bers on the floor of parliament, who effective-H]aL\‘,SQ iﬁsalncanr Osoog?t?ér‘]’vﬁ]gfgqgvo'g f‘grt'ﬁgs
ly elect the Prime Minister, are out there Y Prop y g

; ; blic and which later could haunt us with all
facing the people in a full, open, robust an®! R >
democratic system. It is a democratic systeni'tS Of problems of political instability.

It is a nonsense to say that if the Prime iy preferred position is the status quo. |
Minister or the parliament appoints theyy not here as an ideologue from the republi-
Governor-General or the president of the dayans o from the constitutional monarchists.
it is not @ democratic system. It is a demoy g, 5 pragmatist. | have a simple test. What
cratic system. works? Does it work well? If it does, that is

There is another issue which | will bea bonus. Is it acceptable to the public? It is
raising next week. It is the role of the stateshecause of all of those calls, reading positive-
because the Australian republic does ndy, that | support the status quo.

begin and end in Canberra. Each Australian . o
state will have to examine its own Consti- 1here may be a counter to this. The opinion

tution, the role of its Governor and how itPO!lS at the moment are showing slightly more
wants to prepare itself for the new century ifhan 50 per cent of the public want a republic.
the light of national change. | appeal to3Ut | am convinced that the status quo is
delegates today. | ask those who are suppoffing to win in the referendum, should there
ers of the monarchy to understand the popul&€ One, in which this issue is contested. |
sentiment across Australia as we move tdecall 1984: four referenda were put by the
wards a new millennium, the popular sentigovernment of the time to the Australian
ment which is expressed here in the numbeR4Plic. They commenced with 80 per cent
on the floor in the Convention that people d@Pinion_poll support from the Australian
want to see change. They do want to see 4yblic. They finished with 60 per cent opposi-
Australian head of state. They do not want t§on- One man, Peter Reith, who emerged
see an Australian who is not one of us as ogfom hibernation like a sore headed bear,
head of state. | ask them to look seriously 4Pught the campaign almost single handedly
the options, to play a constructive role, t&nd managed to sow enough concern in the
recognise the momentum of change and to gg?mmunlty to turn that situation around to the
behind the models which will give us a trulydisadvantage of the government.

Australian head of state. More recently, Malcolm Mackerras pub-

Mr HAYDEN —The Prime Minister has lished an analysis which showed that even in
made it clear that his preferred outcome frorspite of a majority vote overall in support of
this Constitutional Convention would be aa republic the small states could conceivably
consensually supported recommendatiosefeat that majority—that is, repudiate the
which could go to the Australian communityreferendum proposal. Of course, the issue has
as a referendum proposal. It would test thbeen further complicated in the course of the
community attitude about whether we shouléast two days because the issue of states’
become a republic and when and what sort eights has been injected into the consideration
republic we should be. of the matters before us.
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Queensland and Western Australia havef the last matter there is an unbroken line of
made it quite clear that they will resist vigo-Australians as head of state—de facto in Mr
rously any attempt to interfere with theirBeazley's terms—since Casey was appointed
internal arrangements. So | could go back tGovernor-General in 1965. Sir David Smith
Queensland some time after the referendurhas made the point on more than one occa-
having had the joy of being a republicarsion that the Governor-General is in fact the
Australian elsewhere, to become a constittread of state of this country; de facto the
tional monarchical member of Queensland’iead of state. His view has been derided by
monarchical system. | have no doubt thathany sources opposed to his expressed
Tasmania and South Australia will end umttitudes. But we have Mr Beazley supporting
somewhere there too. him, saying that he has been right all the

| suggest to the Australian _Republi_c_aﬁime-
Movement that they should be fairly sensitive 5o might ask what are the virtues of the

to this point because their natural allies in theresent fictions which surround the role of the
Labor Party in Queensland and in other smally\ereign. The first and most important is that
states are going to be very seriously disadvagye sovereign is more than arm'’s length from
taged by this issue if it is one for contentior, . hojitical processes and is respected and
in the lead-up to any referendum. trusted; is not even suspected of being the

Lastly—and | want to come back to this insort of person who might connive in any
more detail if time permits—the Australianpolitical actions or conspiracies. In 1975, if
Republican Movement has decided on the Prime Minister of the time had been
policy which is in conflict with community inclined to attempt to sack the Governor-
attitudes. | think it is very brave but ratherGeneral, | am certain, with good reason, that
foolish. If | were them | would go for greaterthe advice to the palace to withdraw the
prudence than that. You do not win electionsommission would not have been proceeded
by telling the public that it is not what theywith. There would have been prudent delays
want that you are going to offer them butand we would have been forced, as we were
what you say they are going to have t@ventually on the broader issue, to sort these
accept. sorts of matters out ourselves.

What worries me is that all of this disrup-

. i , If we lose the benefits of the status quo
tion to our community, to our social and

which we draw down on at the present time,

political processes is occurring OVer an eXyhat have we got? The best that | can see so
tended period when we have a republic NOWa, is the so-called McGarvie model—a

The fact is that we have a republic now. OUgq, nci| of elders the members of which will

nation is a republic in all but name. Let me,q o the advice of the government; that is,
repeat it: our nation is a republic in all buty,o government will tell them what to do. It

name. Kim Beazley said it yesterday. So herg 5 veil, and | think a not very convincing

we are engaging in a $50 mi]clliorrdwind?urfingxe”’ at a time of great political stress in this
exercise in this chamber of O oPar |ar2nen ountry. People are not going to pretend that
House and what is the objective? To changgs process is a sort of arm'’s length thing to

our de facto small ‘' republic by putting & yhich they have been accustomed in the past
stamp of a big ‘R’ on the Constitution. There,nqer the status quo. Furthermore, this coun-
is an element of stunt in all of this. cil of elders could be reduced to a govern-
Let me tell you what the implications of Mr ment cipher staffed by the wrong sorts of
Beazley’s statement are. All the benefits of people, and perhaps government won't want
republic for Australia are here now and theyo staff it with the right sorts of people. It
have been here for some considerable timeould be subject of an onslaught by a politi-
The Governor-General is head of state. Thatal party, losing out in a dispute which went
is clear from Mr Beazley’s statement. Furtherbefore it in respect of the head of state. In
more, the head of state is an Australian andlustralia we play hard bodyline ball in our
is a resident in Australia. Moreover, in respegpolitical differences. Of course, the PM could
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sack the body; after all, it could be describethat not enough attention has been paid to
as unrepresentative slush or whatever the tefmow we sack politically errant, highly politi-
might be. All in all, 1 do not think it would cised presidents.

be a very successful proposition if it were to

Then there is the case of the direct election.
be adopted.

| saw in one of the newspapers that we might
So, if we are going to move away from theend up with a handsome TV sports person-
status quo, we are going to have to think a ladlity if this sort of process were adopted.
more about how we handle a number o#ell, stranger things have happened in the
things. What has worried me as a pragmatigarliamentary process. | remember about 37
has been that some of the black letter lawears ago that a member of Queensland’s
authority available to the Governor-Generalinest walked straight off the plod to come
under the Constitution, if it went to a presi-down to the House of Representatives with
dent in its present form, could be misused ahe presumption he could become a senior
some time by some sort of populist. | thinkminister or hold senior ministries, or that he
that George Winterton’'s contribution oncould be considered as an alternative Prime
Working Party 4 today allayed much of thatMinister. He might even end up as a head of
sort of worry, but what happens if there is atate of this country. | confess that even
referendum and the proposition for a republistranger things have happened since that
gets up but Winterton’s proposal for definingmember left the parliament, but | do not want
how power is to be used is defeated? Th® go into that. | think that is an arrogant,
thing remains wide open. There is this uncerconceited presumption. As long as sufficient
tainty, which leaves me greatly disturbed. controls can be applied to the person who

. ._hecomes president, it does not matter what
The dangers | see in the proposals Whlcﬂweir background is. It is up to the public to

are coming forward from the republicans ar . '
related to the fact that in all models there igieéermme who they want to represent them in
to be an election. There is the two-third$ d€mocracy.

election by parliament, mentioned with great Malcolm Turnbull rules out the direct
reverence by Malcolm Turnbull yesterday aglection because we will end up with politi-
though it shone refulgently in its own virtuouscians. The rule is, as | took it, that any Aus-
glory. Rubbish! Anyone who says that has ndtralian can become head of state except one
been involved in political processes, in or outvho is a politician. It seems to me that that is
of parliament. There will be horse tradinga bit like saying that any Australian can
there will be filibustering when it suits peo-become a surgeon except one who is a doctor.
ple, there will be aggressive personal attackdeave to the Prime Minister commentary on
in reviews. We are not very good in Australigformer Australian heads of state who have
at bipartisanship on the big issues, especiallyeen politicians, in his statement of yesterday,
when an opportunity is seen to polarise thand to Sir Harry Gibbs, the former Chief
political debate. | do not see this as a veryustice of the High Court, in his lecture ‘A
healthy process at all. republic: The issues’. More worrisome, of

. . is that direct election can foster
When a president is elected he has a coffPur>e: 1S hal \
stituency of his own and, if it takes two-thirds emigods. But if we can control a president

of the parliament to sack him, it is unlikely heWho is elected from parliament with two-

; e : . thirds of the vote there, we can surely extend
will ever be sacked for political misbehaviour! e ’
if he plays up to a sufgicient number from,the general principles to control someone who

say, the opposition party—whichever party it> elected by popular vote.

might happen to be—and the independents inThe dilemma for the Australian Republican
the respective houses. All he would have tMovement in all of this is that it wants the
do would be to mobilise something like aminimalist position; that is, the two-thirds
little over 40 per cent of the vote and hevote for a president from parliament. What it
would have frustrated the government of thes effectively saying is that they trust people
day. My major problem is, as | mentionedto make wise choices electing politicians.
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Actually, they have no alternative in this butmajor redraft that elements of the republican
they are trying to make a virtue out of it. Therepresentatives here are proposing.
Australian Republican Movement and the )

politicians do not trust the people to elect Reverend TIM COSTELLO —ltis a great
their first citizen, their head of state. As Ipleasure to speak after Bill Hayden, particu-
said, | see no problem with politicians orarly because as a real republican | guess | am
anyone being elected, provided there aréying to do some of the very things he said
sufficient controls. What the ARM is doing is he would do if he were a republican. Let me
rudely repudiating the public. It is telling Say that I am a reluctant republican—reluctant
them they cannot have what they want. Theecause | do treasure the achievement of
will get what the ARM and the politicians, in Constitutional monarchy. Like many of you,
their superior wisdom, determine. That is 4 have stood near the spot where Charles |
rather dangerous election policy, | shouldvas tried in the Great Hall of Westminster
have thought. and reflfec;t]ed on the extra%rd;?ary achleve]:
. ent of the emergence of the system o
More than seven out of 10 Australians wan onstitutional monarchy that we enjoy. The

}’-r\fstrrglgntol?sli(gli(t:gfllrMho?/aedmgL tSt\i‘/tﬁi'cth%ltimate triumph of parliament over the crown
P ’ is a great historical drama and the political

most represents about 10 per cent of eligiblg_ . ; : !
I ; . enius of that achievement is certainly en-
voters, judging from this recent election for: ved in the system that emerged. So | am

dgIreggrftezft%éhfuSet?;%tz;lhshlr}]bt?irét,‘lljsi tglgggvg roud that we are heirs and beneficiaries of
P P » F1P this struggle in Australia.

we'll do your thinking for you. Just follow.’

Really, that is a little presumptuous. If the | gm 3 reluctant republican also because the
republicans believe they can control th&ymhol of the Crown has been a dominant
president then it is insupportable to be sp_en@ymbm and therefore story in my history in
ing $50 million on this roadside running Aystralia. | think the ACM can rightly claim
repair job on the Constitution which is beforgnat this symbol has been moulded to fit the
us. Australian experience and that it carries the
| am not a republican. If | were, however,story of both Australian identity and Austral-
| would support the ‘whole Monty’ as they ian history. | agree with them in so far as this
say these days. story is not a foreign story to me; it intersects

Well, | would not support it but I think that With my personal history.

is the way we should present this. If | were a g ¢ having been Mayor of St Kilda, in

republican with a strong commitment tOyner city Melbourne, | know that this story
environmental issues, dedicated to the ”gh(fas foreign to many others. At monthly
of Aboriginal people, with a deep-seateq;;anship ceremonies—and this is where |
conviction on civil liberties, concerned abouliarted to become dislodged from being a
a bill of rights, wanting to restructure they,qnarchist—I could not escape the incongru-
political system to make it more democratiece and confusion that swept over the faces
and so on, | would not wimp on the realyt names |ike Svetlana, Mohammed and Abu
Babu, as they swore allegiance to Queen
"Elizabeth Il, her heirs and successors in order
values, as was eloquently presented by Pf hecome Australian citizens. As | watched
O'Shane this afternoon. But | am not &pejr faces and tried to explain this incon-
republican. gruence, which | admit does not occur now at
If we are going to spend all of this moneycitizenship ceremonies, | guess | sensed that
for such a minor change, then that is unagdhe emerging story was the story of a repub-
ceptable. The republicans should be preparéid—a story that was indigenous and home
to face the fact that as a matter of integritgrown; that certainly emphasised mateship,
they have to go all the way and have @&quality and interdependence that ultimately
popular election for the president and thevas not enhanced by monarchy and allegiance
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to Yarralumla and ultimately to Buckinghamthis republican, if you like, equality, this
Palace. breath of civic vision. A real republic must

| do want to say that both stories, botH€Cover these instincts.
symbols—Crown and republic—do speak of
Australian identity and experience. This week
| believe we are experiencing the rights of
passage. | think it is an emotional clearin
house for very, very deep emotions. | gue
| am saying that | am articulating the transi
tion that those of us who are republicans havk
recognised is occurring within our nation. Th lls for lovalty bef L d
dominant story that resonates louder, strong&f,.>, 2 '0Ya t3|’ eiore corl]Jrage_, %reatll\cnty an
and more vibrantly with us is no longer the'n't'at'vl(.a_at east in the minds of most
monarchy but a republic. Australians.

Having said that, | am fearful that we may Most Australians know that the votes are
vote for something less than a real republiccounted before the speeches are made. So
Whilst | support a resident for president, thamassive cynicism against politicians and
is not the heart of a republic. A republic is aagainst parliament results. This cynicism has
compact of engaged citizens who believe thdteen quite palpable, if often unfair, over the
they are equals and believe that participatioiast two days in this chamber. Young people
in self-government and ownership of theifeel profoundly disconnected from this whole
future are the highest virtues of free peoplenterprise we call the political system—and
Yes, that can happen under a constitutionalot just young people. They and others see no
monarchy; but the symbol of the Crown doesvay to make their contribution. So for them
not obviously nourish active republicanismthe possibility that they might elect their head
certainly not as sufficiently as | believe oneof state—and the polls clearly show that is
of our own as head of state will nourish. what they are saying—a head of state who

In talking about a real republic, | believeN@s authority to pull the government they are
we must retrieve something of our de fact tarting to despise into line, is very appealing.
republican history under a constitutionalVh0 can blame them?
monarchy. At the turn of the century we were piact election gives them an avenue of
one of the world leaders in developing activE1

Much of the drive for an elected president
omes from the sense of dilution of republi-
an instincts of self-government as our highest
eal. The party system has not helped. The
olitical party system, though Bob Carr
ferred to some of its achievements over
ndependents just seeking their own benefits,

. ; X ; olitical expression. A better answer, for
citizenship that was passionate about minor,

ties. W fthe first nati for th nine, in a real republic is to actually recon-
Ies. We were one ot the Tirst nations, Tor thak e et citizens' deepest hopes to contribute to
reason, to introduce proportional represent

; o= FUPE ‘ #heir nation with active citizenship. | support-

tion to express minority view points, becausey 5 girectly elected head of state—up to a
citizens who were not in the majority shoul ouple of hours ago—if we had voted to look

be heard. Along with universal suffrage, theg o siy at codifying the reserve powers and
secret ballot and a host of other citizens

3 . . emoving the power of the Senate to block
rights, we in Australia saw ourselves as reall

a social laboratory for active citizenship, for}équly' We have cut off that option.

democracy and for justice. | was supporting it for this reason: | believe

Indeed, when Mr Justice Higgins, in thethe Senate received the power to block supply
famous basic wage case, fixed that basic wagp@sically as a trade off to get the states into
it included not just your food and rent for thefederation. But the Senate has never func-
working man—and then it was the man—butioned as a states house. Despite the party
the cost of a daily newspaper. He said, ‘Hovgystem allowing the Senate to still function as
else could the working man fulfil his civic a house of review, apart from a couple of
duties if he could not afford the paper tanstances, in my view, it has never really
know what his government was doing?’ Thdunctioned as a states house. The parties make
rest of the world was left rather breathless dhe decisions in the Senate.
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Furthermore, because of the nexus betwedm virtually impossible to sell. Direct election
the Senate and the House of Representativedth codifying and with limiting Senate
the possibility of hung parliaments in thepower, which is also going to be hard to sell,
future, with population growth and with thel know, was at least clearing some of the
balance of power increasingly likely to be inbiggest hurdles and was the way through. |
the hands of independents or minority partie®sm not quite sure where | am going to go
means that the prospect of blocking supply isow with those decisions.
going to be far greater. The prospect of the ..
need for the exercise of reserve powers is Sir DAVID SMITH —Come back to us.
going to be far greater. | wished that we had Reverend TIM COSTELLO —That is a
actually faced up to this issue. | should sayery generous offer from that side of the
for mine, that issue was worth facing up toHouse. A real republic must work on two
quite apart from direct election. issues immediately. The first is a clear recog-
| had believed—this now is not possibl nition in the preamble of our indigenous

. L o P ®eople, whose prior ownership and existence,
given some decisions provisionally taken—; xcept in a negative way, was completely
mitted from the present Constitution. History

histori i that h irai dte\W/iII not afford us the honour of being a true
Istoric conventions that have constraine public if we do not face this profound moral

Governor-General from a precipitate use 9f¢ e As many of you know, in the Conven-
the reserve powers—conventions that may,, 4 !

v function b th dh o thaon debates of 1890 our indigenous people
only function because they adnereé 10 WNgare mentioned only once and then it was by
Crown, as Sir Harry Gibbs argues, and wil

; New Zealander—Jack Russell, | think his
not adhere to the McGarvie panel and a pregiy me \was. A founding father said, “You do
dent—could certainly have been writte '

"hot need to worry about them; by and large

down. If this could have been done then a P ; ;
elected president a la Ireland would have be [hegya;(reeangtngg;\ég Egcgethg tplrsogyélg]g., ?,L\;g

open to us. Also, limiting the power of thep, t tace this issue and the preamble is the
Senate at least to block the ordinary MON€Y|ace to face it

bills—not any other limits—would have . .

reminded us that responsible and representa->€condly, though this will now be the
tive government is the foundation of ourSubject of future conventions, | believe we
political system. It should be made to work—Must work on a charter of freedoms and

rather than creating a new model with poterf€SPonsibilities that actually entices the
tially a powerful president. Imagination of citizens and draws their con-

cerns into the new republic. Globalisation has
The politicians here and some of us whalready largely declared that the nation state
have made comments on the political systeiis finished. Constant change has left many
must face the charge that unwittingly we havéustralians feeling passive and totally locked
undermined the confidence in representativeut of shaping their nation’s future. If we
democracy in this nation through a number dbecome a republic we will be reasserting our
factors—perhaps through the lack of civilitybelief in the nation state. It becomes a re-
in debate that people see, particularly igrouping, a regathering time for active
guestion time, on the news each night, cegitizenship, | hope. But it will only be mean-
tainly through the perception that there isngful if it includes a recontracting of our
sheer brutality in the number crunching ofommitment to protect our freedoms and,
factions that decides who gets in and howerhaps more importantly in the nuances of
decisions are made, causing deep contemipday, to actually commit ourselves to our
for the notion of representative governmentesponsibilities to this nation. Responsibilities
Election by two-thirds of parliament or theare actually more important today than
recommendation by the three elders in thtteedoms—responsibilities like the great
McGarvie model does not have much emotiophrase of JFK: ask not what your nation can
nal resonance with the people. It is going talo for you but what you can do for it. In
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other words it means young people engaging
in active citizenship that does not lapse into
cynicism and helplessness.

| believe history is made by the dialectic of
principle and pragmatism. | do fear that
pragmatism may be winning. And | do fear
that if it does win, if the dialectic of principle
is not powerfully there luring Australians to
actually see that we are on about some noble
ideas, then we may fail history. Thank you.

Convention adjourned at 7.30 p.m.
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