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138 House of Representatives Practice

e whether Senator Webster was incapable of being chosen or of sitting as a Senator:
and
e whether Senator Webster had become incapable of sitting as a Senator.™

The two questions referred to the Court by the Senate were answered in the negative.*!
The Chief Justice in his judgment said that the facts refuted any suggestion of any lack of
integrity on the part of Senator Webster, or of any intention on his part to allow the Crown
to influence him in the performance of his obligations as a member of the Senate and
further that there was at no time any agreement of any kind between Senator Webster and
the Public Service of the Commonwealth.*

On 10 June 1999 a motion was moved in the House—

That the following question be referred to the Court of Disputed Returns for determination, pursuant
to section 376 of the Commonwealth Elecioral Act 1918: Whether the place of the honourable
Member for Leichhardt (Mr Entsch) has become vacant pursuant to the provisions of section 44(v) of
the Constitution.

The Attorney-General moved, as an amendment—

That all words after “That’ be omitted with a view to substituting the following words: “the House
determines that the Member for Leichhardt does not have any direct or indirect pecuniary interest with
the Public Service of the Commonwealth within the meaning of section 44(v) of the Constitution by
reason of any contract entered into by Cape York Concrete Pty Ltd since 3 October 1998 and the
Member for Leichhardt is therefore not incapable of sitting as a Member of this House™.

The amendment and amended motion were carried. Attempts to rescind them and to
censure the Attorney-General for ‘usurping the role of the High Court in its capacity to
act as the Court of Disputed Returns’ were negatived.”®

Section 45(ii) of the Constitution

The interpretation and application of section 45(ii) arose in the House in 1977 in
connection with Mr M. Baume, MP, who, before entering Parliament, had been a
member of a stockbroking firm which had collapsed. On 5 May 1977 a motion was
moved:

.- that the question whether the place of the Honourable Member for Macarthur [Mr Baume] has
become vacant pursuant to the provisions of section 45(ii) of the Constitution of the Commonwealth
of Australia be referred for determination to the Court of Disputed Returns pursuant to section 203 of
the Commonwealth Electoral Act.’

It was argued that an agreement made by Mr Baume with the appointed trustee of the
firm constituted a deed of arrangement or, alternatively, that he received benefits as a
consequence of arrangements made by other members of the firm under Part X of the
Bankruptey Act. Speaking against the motion the Attorney-General presented three legal
opinions, including a joint opinion by himself and the Solicitor-General, to the effect that
the matters in question did not come within the scope of section 45(ii) and stated that the
deed executed by Mr Baume was not a deed of arrangement within the meaning of the
Bankruptcy Act, not being a deed executed by him as a debtor under the Act as a deed of
arrangement. On the question of whether Mr Baume had received benefits under the
Bankruptey Act as a result of deeds executed by other members of the firm, the opinions
were to the effect that while benefits had been conferred, these were not the benefits to

33 11974-75/628-9.

34 J1974-75/821.

35 In re Webster (1975) 132 CLR 270,

36 VP 1998-2001/594-607. H.R. Deb. (10.6.1999) 6720-35. See also “Interpretation of the Constitution or the law”" in Ch. on *The
Speaker, Deputy Speakers and officers’ for note of Speaker’s decision on the validity of the amendment.

37 H.R. Deb. (5.5.1977) 1598-1610; VP 1977/108-12.



however, as was suggested above, is that those individuals who might be most likely to bring
suit for proper, public interest, motives are those who will be most dissuaded by the ‘greedy
informer’ label still attaching to such suits. With the passage of the 1975 Act, the ironic re-
sult seems likely to follow that the amounts recoverable will now be too low to attract the
genuinely greedy, but stiil high enough to embarrass the potential suitor who does not want
to be thought greedy at all. For one reason or another, it seems to be the experience of all
those jurisdictions retaining common informer provisions here that they work capriciously,
fitfully or not at all.¥

8.7 There are a number of differing views on this question. Professor Campbell
suggests that suits for penalties under s. 46 be abolished entirely.!? The Western Aus-
tralian Law Reform Committee in considering the equivalent Western Australian con-
stitutional provision suggests that it be recast providing simply for an action for a dec-
laration at the suit of any person, as to whether or not a member of Parliament is
disqualified.'* They further suggest that ‘to discourage needless harrassment, the appli-
cant could be required to give security for costs.”*

DECLARATION UNDER s. 47 U i e

8.8 Section 47 of the Constitution provided the other means of challenging the
qualifications of a member of Parliament before a court of law. In 1907, in the absence
of any legislation on the subject, the High Court refused to determine whether a senator
had been validly appointed under s. 15 of the Constitution because this was, among
other things, a question respecting a vacancy within the meaning of s. 47 and therefore a
matter for the Senate itself to decide.” Arising out of that case, the Australian Parlia-
ment passed an Act pursuant tos. 47 enabling such questions to be referred to the High
Court of Australia sitting as a Court of Disputed Returns: this Act was the Disputed
Elections and Qualifications Act 1907, The present provision for referring such ques-
tions to the High Court sitting as a Court of Disputed Returns is s. 203 of the Common-
wealth Electoral Act 1918, which is enacted pursuant to s. 47 and s. 51 {xxxvi) of the
Constitution. This provision faithfully mirrors the language of s. 47 as follows:

203.  Any question respecting the qualifications of a senator or of 2 member of the House of
Representatives or respecting a vacancy in either House of the Parliament may be referred
by resolution to the Court of Disputed Returns by the House in which the question arises
and the Court of Disputed Returns shall thereupon have jurisdiction to hear and determine
the question.

8.9 Animportant question for consideration arises here as to whether the enactment
of s. 203 has had the effect of ousting the jurisdiction of both Houses of Parliament
given to them by s. 47 of the Constitution. If s. 203 does not have that effect, both
Houses retain the jurisdiction to determine questions of vacancies themselves, instead
of referring them to the Court for its determination. In 1974, it was argued by the then
Attorney-General, Senator Murphy, that the enactment of s. 203 had exhausted any
power which either House of Parliament might have had to determine any question re-
specting a member’s qualifications or a vacancy, just as s. 183 of that Act had removed
the Houses’ power to determine any question of a disputed election.'s That argument,
which was supported by a 1952 opinion of Garfield Barwick QC, was rejected by the
Senate on party lines.

8.10 The Senate’s rejection of this argument has been supported in a number of
articles since that time!” and we also are of the same opinion. First, Parliament has not,
in enacting s. 203, declared unequivocally that the House shall not determine questions
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IN THE HIGH COURT OF AUSTRALIA
SITTING AS THE COURT OF DISPUTED RETURNS
CANBERRA REGISTRY
No C15 OF 2016

Re Senator Rodney Norman Culleton
Reference under s 376
Commonwealth Elecioral Aci 1918 (Cth)

10
AFFIDAVIT OF RODNEY NORMAN CULLETON
I Affidavit of: Rodney Norman Culleton
Address: Unit 5, 162 Colin Street, West Perth, Western Australia
Occupation: Senator
Date affirmed: 28 November 2016
I, Rodney Norman Culleton of Unit 5, 162 Colin Street, West Perth, Western Australia
farmer and Senator for Western Australia MAKE OATH AND SAY as follows:
‘1. I'am the respondent in this proceeding. 1 make this affidavit from facts within my own
knowledge and belief save when I say otherwise.
20

2. On or about 11 April 2014 at Guyra NSW I was involved in an argument with the
owner of a truck during which the truck keys were lost. I was subsequently charged

under s 117 Crimes Act 1900 NSW. | had a good defence 1o the charge.

3. The matter was heard in my absence and on 2 March 2016 | was convicted in my
absence by the Local Court of NSW at Armidale for an offence of Larceny property
value less $2,000. Exhibited and marked RC-1 is a copy of the Court order notice for
the orders made on 2 March 2016 in the Local Court of Armidale.

Filed on behalf of Rodney Culleton by: Contact: John Maitland
Maitland Lawyers File Ref: 80332
Suite 1005/530 Little Collins Street Tel: (03) 9909 7166

Melboume Vic 3000 E: agmin@n_\g_iﬂggcjl_a_\ﬂg@em
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10.

On 2 March 2016, the Local Court issued a warrant for my arrest under s 25(2) of the
Crimes (Sentencing Procedure) Act 1999 (NSW), however 1 was not served with a
copy of the warrant until 8 August 2016 and I was unaware of its existence at the time
of its issue. Exhibited and marked RC-2 is a copy of the warrant issued on 2 March

2016.

On 16 May 2016, the Governor of Western Australia issued a writ for the election of
Senators for Western Australia. The writ specified, among other things, that
nominations of candidates for the Senate would close on 9 June 2016. Exhibited and
marked RC-3 is a copy of the writ for the election of senators for Western Australia
dated 16 May 2016.

On 7 June 2016, the Australian Electoral officer for Western Australia received a
group nomination for Pauline Hanson’s One Nation party which included a
nomination by myself as a Senate candidate. Exhibited and marked RC-4 is a copy of

the Group Nomination of Senators.

The polling day for the election was 2 July 2016.

On 2 August 2016, the poll for the Senate for Western Australia was declared and the
writ returned. | was certified as duly elected as the eleventh out of twelve senators for

Western Australia.

On 8 August 2016 1 appeared at the Local Court at Armidale where the warrant
referred to in paragraph [4] above was executed, and at which the Local Court granted
an annulment of the conviction made in my absence on 2 March 2016 referred to in
paragraph [3] above and pursuant to s 8 Crimes (Appeal and Review) Act 2001
(NSW). Exhibited and marked RC-5 is a copy of the Court Order Notice for the
orders made by the Local Court at Armidale on 8 August 2016.

At no time was | sentenced in respect of the conviction made on 2 March 2016 in my

absence. A

P2

R



11. As a result on the annulment made granted 8 August 2016 referred t in paragraph [9]
above, the Local Court proceeded to deal with the charge afresh in accordance with s

9 Crimes (Appeal and Review) Act 2001 (NSW).

12. On 25 October 2016 I pleaded guilty to the charge in the Local Court at Armidale.
Without proceeding to conviction, the Court dismissed the matter pursuant to s
10(1)(a) Crimes (Appeal and Review) Act 2001 (NSW). Exhibited and marked RC-6
is a copy of the Court Order Notice regarding the orders made on 25 October 2016 in

the Local Court at Armidale.

10 v
/Czﬁi/tal Territory

SWORN AT Lanberra j

Rodney Norman Culleton

P3



IN THE HIGH COURT OF AUSTRALIA
SITTING AS THE COURT OF DISPUTED RETURNS
CANBERRA REGISTRY

No C15 OF 2016

Re Senator Rodney Norman Culleton
Reference under s 376
Commonwealth Electoral Act 1918 (Cth)

AFFIDAVIT OF RODNEY NORMAN CULLETON

SWORN NOVEMBER 2016

INDEX OF EXHBITS

Exhibit Description Paragraph Page
RC-1 Copy of the Court Order Notice for the

Notice for the Orders made on

2 March 2016 in the Local Court

at Armidale. 3 6
RC-2 Copy of the warrant issued on 2 March 2016 4 9
RC-3 Copy of the writ for the clection of the senators

For Western Australia 16 May 2016 5 11
RC-4 Copy of the Group Nomination of senators 6 16
RC-5 Copy of the Court order Notice for the

Orders made by the local Court at Armidale

On 8 August 2016 9 24
RC-6 Copy of the Court order Notice

regarding the orders made on 25 October

2016 in the Local Court at Armidale. 12 27
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IN THE HIGH COURT OF AUSTRALIA
SITTING AS THE COURT OF DISPUTED RETURNS
CANBERRA REGISTRY

wEE No C15 OF 2016

Re Senator Rodney Norman Culleton

Reference under s 376
Conumonwealth Electoral Act 1918 (Cth)

EXHIBIT RC-1

The following 2 pages is the Exhibit marked “RC-1” referred 10 in the affidavit of Rodney Norman
Culleton affirmed on  November 2016 before me:

P5



‘COURT ORDER NOTICE

Local Couri of NSW

at Armidale
2015/00207643
il
OCOD0ROXSM
Details Case litle R v RODNEY NORMAN CULLETON
Accused DOB 5 June 1964
Accused CNI
H Number 58561419
Court Order date 2 March 2016

Place of order  Armidale
Judicial officer  Local Court Magistrate M Holmes

Order 2015/00207643-001 / Larceny value <=$2000-12
Heard and Determined in the absence of the Accused pursuant

to s 196 Criminal Procedure Act

2015/00207643-001 / Larceny value <=$2000-T2
Convicted

2015/00207643-001 / Larceny value <=$2000-T2
Section 25(2) Warrant to Issue - Convicted in Absence
APPLICATION FOR ADJOURNMENT REFUSED

¢

| Additional
I Information OFFENCE DETAILS: i

Crimes Act 1900 Section 117

Larceny between 8.00am and 10.00am on 11th April, 2014 &t

! Guyra did steal certain property of Ine value of $322.85. to wit.
Keys for Peterbilt Heavy haulage tow truck the property of John
Charles DUNN

HEARINGS AND SENTENCING iN ABSENCE OF ACCUSED

i If accused is not present a matier made be heard in thair !
absence: Criminal Procedure Act 1986 No 209 Chapter 4, Part

2. Division 3 Section 198

1] accused_iﬁ_not present a sentence may be imposec:

P6 /



Crimes (Sentencing Procedure) Act 1999 Parl 3, Division 1.
Section 25(2)

I, Rhonda Breneger, Registrar, Armidale Local Court, being
the person who normally has control of the records of this court
hereby certify this order to be a true copy of the order made at
the Armidale Local Couri on the 2nd March, 2016.

Signed
\ ;
R.M.Breneger )
Registrar
Date 15 November 2016
| Copy to Australian Government Solicitor

4 National Circuit
BARTON ACT 2600

igly
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IN THE HIGH COURT OF AUSTRALIA
SITTING AS THE COURT OF DISPUTED RETURNS
CANBERRA REGISTRY
No C15 OF 2016

Re Senator Rodney Norman Culleton
Reference under s 376
Commonwealth Electoral Act 1918 (Cth)

EXHIBIT RC-2

The following 1 pages is the Exhibit marked “RC-2" referred to in the affidavit of Rodney Norman
Culleton affirmed on  November 2016 before me:

s
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Linked docurnent | 83217506 | FINALISED | EXECUTED | H222696497 = | | Makhew David Scog | 08-08-2D16 1(:45h

{ ocal Court of NSW

o

+ Armidale

2015/00207643

WARRANT
Seciion 25(2) Crimes (Sentencing Procedurs) Act 1999

1Rl i

DOCOCOMAIL

m All police officers.
This is your warrant to arrest RODNEY NORMAN CULLETON.
Order(s) Name RODNEY NORMAN CULLETON
Address 13061 MCKENZIE Road
WILLIAMS WA 6391
DOB 5 June 1964
CNI
! MIN
i rrest and bring RODNEY NORMAN CULLETON to the court to be dealt with
iy according to law.
)
B’
% | Reason On 2 March 2016 RODNEY NORMAN CULLETON failed to appear and has baen
%4' convicted in respect of the following charges:
?f', 2015/00207643-001
g - Ofience : Larceny value <=52000-72
Act & section : Crimes Act 1800 40/1900 (117)
Lawpart Cade 620
e, H Number - sequence: 58551419 1, 64922563
Datz and Place of Offisnca 11 April 2014, GUYRA.
'?igned
|
Deabbie Gilby '
: Authorised cfiicer r i
Dars™ TS Miarer 2018 i o ]
t el B i S ( GO NG gty |
. '_‘GGI.': -“ A t (
- P9




IN THE HIGH COURT OF AUSTRALIA
SITTING AS THE COURT OF DISPUTED RETURNS
CANBERRA REGISTRY
No C15 OF 2016

Re Senator Rodney Norman Culleton

Reference under s 376
Commonwealth Electoral Act 1918 (Cth)

/
EXHIBIT RC-3

The following 3 pages is the Exhibit marked “RC-3" referred to in the atfidavit of Rodney Norman
Culleton affirmed on  November 2016 before me:

Lawyer

P10



The Constitution of the Commonwealih
Commonwealth Elecioral Act 1918

Writ for the election of Senators for
Western Australia

To:  Marie Neilson
The Australian Electoral Officer for the State of Western Australia:

GREETING

[ command you to cause election to be made according to law of
12 Senators for the State of Western Australia to serve in the Senate of the
Parliament of the Commonwealth of Australia.

['appoint 23 May 2016 to be the day for the close of the rolls.

I appoint 9 June 2016 at 12 noon to be the day and tinie before which
nominations of Senators at and for that election are (o be made.

I appoint 2 July 2016 1o be the day on which the poll is to be taken in the
event of that election being contested.

I command you to certify the names of the Senators elected and 1o return
this writ with the certificate attached to the Governor of the State of
Western Australia on or before § August 2016.

.
Beputy of the Governor
16 May 2016

P11



CERTIFICATE OF ELECTION CF SENATORS
FOR WESTERN AUSTRALIA

Commonwealth Elecloral Act 1918 section 283

I, Marie Neilson, certify, in accordance with paragraph 283(1)(b) of the Commonwealth
Electoral Act 1918, that the following candidates have been duly elected in the order
respectively set out below to serve in the Senate of the Parliament of the Commonwealth
of Australia as Senators for Western Australia,

Names of Senators (in order of election)

1. Matthias Hubert Paul CORMANN
2. Susan LINES

3. Scott LUDLAM

4, Michaelia Clare CASH

5. Glenn STERLE

6. Dean Anthony SMITH

7. Patrick Lionel DODSON

8. Linda Karen REYNOLDS

9. Christopher John BACK
10.Louise Clare PRATT
11.Rodney Norman CULLETON
12.Rachel Mary SIEWERT

Marie Neilson
Australian Electoral Officer
for Western Australia

Dated this second day of August 2016

P12



The writ and this certificate were returned to Her Excellency the Honourable
Kerry Sanderson AC, Governor of the State of Western Australia on this second day of

August 2016.

Marie Neilson
Australian Electoral Officer
for Western Australia

I certify that this writ has been duly returned as required by paragraph 283(1)(c) of the
Commonwealth Electoral Act 1918.

Her Excellency the Honourable Kerry Sanderson AC
Governor of the State of Western Australiz

Dated this second day of August 2016

P13



IN THE HIGH COURT OF AUSTRALIA
SITTING AS THE COURT OF DISPUTED RETURNS
CANBERRA REGISTRY
= No C15 OF 2016
Re Senator Rodney Norman Culleton
Reference under s 376
Commonwealth Electoral Act 1918 (Cth)

- 1
/ EXHIBIT RC-4

The following 8 pages is the Exhibit marked “RC-4” referred to in the atfidavit of Rodney Norman
Culleton affirmed on November 2016 before me:

Lawyer
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Nomination of a Senator

Group nomination by Registered Officer

This form should be used where two or more candidates are nominated as a

group by the Registered Officer of a poiitical party.
Additional informaticn is available in the Candidates Handbook and the
Nomination Guide.

PART A - NominatlorvEndorsement by registered political party

To the Australian Clecioral Officer for the Statz/Tenitory of

WESTERN AUSTRALIA

O Reqistered Gilicar o Depury Reqistered Officer
Name of Registersd Oificer/Deputy Regstercd Officer
IAN JOHN NELSON

Iam (he:

Name of Reyistered pokitical party
PAULINE HANSON'S ONE NATION

3
Numbz2e of condidates being naommate
I request that panted on t:e hallot paper adiacent 1o the name of each candidaze

CHECKUST

[] Nomingtion of a Senator form
tform 59) correctly filled in for
each cendidate with all relevant
questions answered

[1 All nomination forms signed and
datsd.

[J Gandidate's depasit (S2000 1n
cash or a cheque drawn by a
bank of other financtal institution
on itself) is enclosel

[ Aapoiniment of Canidate Agent
lorm included for each candidate
(if applicablz

AEC Use Only

Receint No e
ACRTISG

M OCHERESR
AED received name

MM dE esow

appsms
k) The register =i [ The regpstered abbreviation . g
party nama o of the party rame AED Signature
I requast g loge of he parly entered in e Register to appoar on thz batlol papers
| hereby nommate the candidates hstzd in PART 5 as Senaiors i ti1e above State/ Date
Ternitory to servz in lne Senaie of ihe Padiament of the Commonwealth ON/06/\ &
Signature of Registeied SIiGaDepuly Regstersd Officar  Gale
- — < Nime receved 2ain
SHfoll & 0O
PART B ~ Oider of candidates
I Fanily name Given narme(s)
RODNEY NORMAN

CULLETON

2 Family name GiviEn name(s)

GEORGIOU

Given names)
IOANNA

Family namne

CULLETON

Fauily name GEN NZME(S)

ye

Family name Gieen name(s)

(%2}

Fanily nams Givan namels)

c

7 Family name Givan nama(si

PANAGIOTIS

Austmtion Doclel Commicsion 250410 EFD49-b
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Nomination of a Senator
Group nomination by Registered Officer

PART B - Ordler of candidates cont.

f Family name Given name(s)

9 family name Given names
10 Famiky name Given namee|s)
|1 Family narm: Given name(s)
12 Family nare Given nave(s)

PART C - Contact details for the group

num.g the cours2 of the election 1epreseniailves of the AEC may need 1o conlact candidates or ther representalves on
vificial mallers wldlmg t their candidacy. Accodmgly it 13 23sential thai a ciear communication channsi is establisied

lietwa2n the 2EC and candidales. Flease provide sulficient detail to 2nsure s can be done. Yau should mdicate by
tekang (e appropriae bozes which of these vgtails you authcnse (he AEC 1o release publiciy.

CULLETON
RODNEY NORMAN
47A CAMDEN ST

Family name
Given namets)
Poctal adsiiess

DIANELLA WA 6059
wtate Posteaide

Which cantact d2aails do you authorise the AEC 10 tetease 0 the public?

Please indicate by ticking either the Yes or Mo hox on each line.

Yes No

(07)3 262 1088 = O
0418 903 376 ]

Prione 3
H
Fax

Mehile

Emad Wa.senate@onenation.com.au J
4

Idenanaten wn Gz ey s cotacian] wdlss via ppssinng of the Commprnvesith Lizcienat et 1R

1ha Gomenabon farn il be puiiely roduted at ta link Ot ihe GEC2Ron o ATIININING vAsth 1ESS NA0R 28 BAGe 21 BASRGERS cl e e may b nspscier al any
12 0%en0g 10 URCTariian ¢f ROMEGNaN3 Dy memliom af o ukke In 3zcordane ¥ It el At 1918

1o respensiily vl b2 aken o fazar aanuraliong and i &7Enow, aanl of racu - Tivaa ferm mag e send Ly 1. o o Qlewsnl Austiakan
Elzclamt Gitezr (2EC) Mo other lurd ¢ elegtrane conwm:atan wit be accepted. The umwl e vm faved formz i e lima vdien the mezsane eniors the relvant
Apziatan Llaztent Comarzsan IOLC) ¢ machng pemany 300l e S5ea AL AT it et gespoast s P anp daadines aussnt o lagsss mamred T dapasd cannot he
‘vt eociimgucatiy, 300 5 e reoponabiity 01 12 Cniale 10 ensure that Dot e fax and 10 1Sauired Caasii are rReswad b g 200 Dl e s of vominatoi.,
Hyaur paty a3 a g entered wne Hzgastar of Faktical Partiss ot 1ha fme of om@aatan, you may 1ou2st o have 13t oo paated adac:nt te e pany name above the ko2
a2 Sanate halal papsr

o further mbemniinn pliaze el O e AL wobale alwaay 8 9o au or % 10

)Electoral Commission 230416 EF059-b

oA
ceeahd

Grang s of SO NI 6 Ao sifonce
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AEC

g Australlan EIst loral Cammlssion;

Ndmination of a Senator

Information on this form is coliected under the provisions of the Commonwealth Electoral Act 1978
I compieting by hand piease write clearly and use BLOCK LETTERS and black or blue ink

Flzasz 1231 2 notes 6a [ag 2 brioie 2onehing liss iorm

To the Austiatian Electoral Officer for the State/Territory of
WESTERN AUSTRALIA ‘ K | 19

| |
fCanddated ot ) i applicalie

1. Your name(s) as ihey 2
appear on the Commonwealth  Faniiy name | CULLETON f

Electoral Roll
ar, if not enjolied, the namels) ; :
Siwan namas) (RODNEY NORMAN

und2e wihich you are qualitied
1o enrd

2. Given name(s) as you

want them {o appear on
the ballot paper, I senie o

35 abore, fici tie Loy

2‘-]?0‘3"“);2:; t‘g;’%fé'e”‘ [Jvese o i 0L equired 1o discluse your residential addiess ¥ Go to Quastion 4
Commonwealth Mo b Pleaise complete your 1esidential addiess details
AR 13061 MCKENZIE RD
IWILLIAMS L |WA . 16391 '
iState . . . IPostcede |

Do you authorise the AEC to release this address to the public? [Jves No

4. Postal address 47A CAMDEN ST

It cams 26 1esiicnoal
adcness [rividdesd alxve

tick the ox 7] or DIANELLA . IWA i 16059 |
IState Posicodet .. . _ )
Do you authorise the AEC 1o release this address to the public? [:]Yes No
5. Contact details Yes No
Th rofinaiion 16m will e S C R TAS il i
displayed pubcly ai fiiz eit (io !i 7 ,;) 32 16 12 11 ;fo §i8 PBI O
decharation of Honinagons LS L R L e T
i . 2 ~ - " [ " " : M ' ‘ ’
Which comiact deials o3 yeu A ( g )g A
authsnse e ACC 10 1ekease th o ! 1 ! L b g & " A D D
1 public? Pease indicate by Y ,i TR
liziang 2ithar the V&5 a1 Mo Fax ( ¥ ')‘ I I3 :| /A
box on achi in2 R U BT ‘! bl .h d L1'L]
|1 3 | - e \ ” i 3
mwma|0;;4i11 %§8§e9;|0153:|3,=47z?6] J
SO S NS SIS VO W | I A S
[-_m;miwa.senaie@onenalion.com.au ]

accpation{PRIMARY PRODUCER | Gender 'M

6. Occupation and Gender

7. 1 have been endorsed by as b Hame of reqisiered political pait

& igitar et poliies ity Yl,sr’mmeut iegistered politcal paity o |
'PAULINE HANSON'S ONE NATION :

[Jno b tiequest that tie word ‘Independent’ e printed on (he Oy
ballot papar adjacent to my name €s

8. | request my name be Yes
included in a Senate group
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Némination of a Senator

Cangivaie statmmeni 2nd dealaiation - Ploag ol e satcmen on P Seanslilly Gedoi skrng e nominatice form
I, ihe candidaie nasiced above state that | a5 2n Australian ciiizen by

Cisth Faie 4 Gl 05,/06,6 4 su NARROGIN, WA

aith

[ei

L
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Némination of a Senator

Information on this form is collected under the provisions of the Commonweatth Slectoral Act 1918
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IN THE HIGH COURT OF AUSTRALIA
SITTING AS THE COURT OF DISP TURNS

Re Senator Rodney Norman Culleton
Reference under s 376
Commonwealth Electoral Act 1918 (Cth)

No C15 OF 2016

EXHIBIT RC-5

The following 2 pages is the Exhibit marked “RC-5" referred (o in the affidavit of Rodney Norman
Culleton affirmed on  November 2016 before me:

Lawycr

P23



COURT ORDER NOTICE

Local Court of NSW

at Armidale
2015/00207643
T e
I{UR AN
" DOOOOROYD3
| Details Case title R v RODNEY NORMAN CULLETON
‘ Accused DOB 5 June 1964
I' Accused CNI
i H Number 58561419
| Court Order date 8 August 2016
Place of order Armidale
Judicial officer  Local Court Magistrate M Holmes
Order 2015/00207643-001 / Larceny value <=$2000-T2
Annulment Granted
| Additional

[nformation OFFENCE DETAILS:

Crimes Act 1900 Section 117

Larceny between 8.00am and 10.00am on 11th April, 2014 at
Guyra did steal certain property of the value of $322.85, to wit,
Keys for Peterbilt Heavy haulage tow truck the property of John
Charles DUNN

LOCAL COURT REVIEW OF LOCAL COURT DECISIONS:

Applications are made pursuant to:

;’ Crimes (Appeal and Review) Acl 2001 No 120, Pant 2, Section
A

5

Annulments are granted pursuant to:
Crimes (Appeal and Reaview) Act 2001 No 120 Pari 2, Section &

b I. Rhonda Breneger, Regisirar. Armidale Local Court. being the

person who normally has control of the records of this court
hereby certify this order ta be & true copy of the order made at
the Armidate Local Court on the 8th August, 2016.

P24




! Signed

R.M.Breneger ~~ ™\
Registrar -

i Date

15 November 2016

’ Copy to

Australian Government Solicitor
4 National Circuit
BARTON ACT 2600
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IN THE HIGH COURT OF AUSTRALIA
SITTING AS THE COURT OF DISPUTED

CANBERRA REGISTRY
1

No C15 OF 2016
Re Senator Rodney Norman Culleton

Reference under s 376
Commonwealth Electoral Act 1918 (Cth)

V4 EXHIBIT RC-6

The following 2 pages is the Exhibit marked “RC-6" referred to in the affidavit of Rodney Norman
Cullcton affirmed on  November 2016 before me:
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COURT ORDER NOTICE

Local Court of NSW

at Armidale
2015/00207643
il fi
i §
B "
7 DO0Go
Details Case title R v RODNEY NORMAN CULLETON
Accused DOB 5 June 1964
Accused CNI
H Number 58561419
Court Order date 25 October 2016

Place of order Armidalev
Judicial officer Local Court Magistrate M Holmes

Order 2015/00207643-001 / Larceny value <=$2000-72
A plea of guilty is accepted.

2015/00207643-001 / Larceny value <=$2000-T2

The offender, RODNEY NORMAN CULLETON is found guilty
but without proceeding to conviction the matter is dismissed
pursuant to Section 10(1)(a) of the Crimes (Sentencing
Procedure) Act 1999. Upon a finding of guiit the offence

is dismissed pursuant to Section 10(1 )(a) of the Crimes
(Sentencing Procedure) Act 1999.

2015/00207643-001 / Larceny value <=52000-T2
The offender, RODNEY NORMAN CULLETON. is ardered to

pay the following:
Compensation §322.85 payable to John DUNN

2015/00207643-002 / Notice of Motion Crime - RODNEY
NORMAN CULLETON v NSW Police
Notice of Motionn Withdrawn

2015/110207643-0G03 / Notice of iotion Crime - RODNEY
NORMAN CULLETON v NSW Police
Notice of Mation Withdrawn
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| Additional

OFFENCE DETAILS:

| Information
Crimes Act 1900 Section 117
| Larceny
| between 8.00am and 10.00am on 11th April, 2014 at Guyra did
! steal certain property of the value of $322.85, to wil, Keysfor
’ Peterbilt Heavy haulage tow truck the property of John Charles
DUNN
I, Rhonda Breneger, Registrar, Armidale Local Court, being the
person who normally has control of the records of this court
hereby certify this order to be a true copy of the order made &t
the Armidale Local Courl on the 25th October, 20186,
rSigned
' R.M.Breneger QJ
Registrar
Date 15 November 2016
Copy to Australian Government Solicitor
4 National Circuit
BARTON ACT 2600
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IN THE HIGH COURT OF AUSTRALIA
SITTING AS THE COURT OF DISPUTED RETURNS
CANBERRA REGISTRY No. C15 of 2016

BETWEEN: Re Rodney Norman Culleton
Reference under s376
Commonwealth Electoral Act 1918 (Cth)

10

AFFIDAVIT OF RODNEY NORMAN CULLETON.

I, Rodney Norman Culleton of Unit 5, 162 Colin Street West Perth 6005 farmer
and Senator for Western Australia MAKE OATH AND SAY as follows:

1: | am the respondent in this proceeding and | make this Affidavit from facts
agreed between myself and the prosecution, dated 25" November 2016.
20 <
2. Before | engaged the Solicitors of the Record in this matter | was
representing myself, and obtained from the Solicitors representing the
prosecuting authority a Statement of Agreed Facts in which they Admit,
(a) Paragraph 1. On 2™ March 2016, Senator Rodney Norman Culleton
was convicted in his absence by the Local Court of New South Wales at
Armidale (‘Local Court” ) for an offence of larceny , property value less
than $2000. However the Magistrate was precluded by s 25 of the Crimes
(Sentencing Procedure) Act 1999 from making an Order for a sentence of
imprisonment.

30 (b) Paragraph 12 states: On 25" October 2016, Senator Culleton pleade
guilty in the Local Court to the Offence of Larceny. Without proceeding to
conviction , the Court dismissed the matter pursuant to s 10 (1) (a) of the
Crimes ( Sentencing Procedure) Act 1999.

3. A Signed copy of this Statement of Agreed Facts with the signature of
Gavin Loughton Solicitor for the Attorney-General and myself is Exhibit
RC1 to this my Affidavit.

40

/ " Signature of deponrent

& Signature

' Filed on behalf of Rodney Culleton by: Contact: John Maitland
Maitland Lawyers File Ref: 80332
Suite 1005/530 Little Collins Street Tel: (03) 9909 7166

Melbourne Vic 3000 E: admin@maitlandlawyers.con.au
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IN THE HIGH COURT OF AUSTRALIA
SITTING AS THE COURT OF DISPUTED RETURNS
CANBERRA REGISTRY No. C15 of 2016

BETWEEN: Re Rodney Norman Culleton
Reference under s376
Commonwealth Electoral act 1918 (Cth)

10

Affidavit of RODNEY NORMAN CULLETON sworn/affirmed* on 30" November

2016
INDEX OF EXHIBITS
EXHIBIT DESCRIPTION PARAGRAPH  PAGE*

RCA1 Agreed Statement of Facts 1and 12 1and 2
20
30

40
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IN THE HIGH COURT OF AUSTRALIA
SITTING AS THE COURT OF DISPUTED RETURNS
CANBERRA REGISTRY No. C15 0of2016

PO i

/

BETWEEN: Re Rodney Norman Culleton
Reference under s376
Commonwealth Electoral act 1918 (Cth)

EXHIBIT “RC1”

This is the exhibit marked Exhibit RC1 produced and shown to Rodney Norman
Culleton at the time of swearing / affirming his affidavit this 30" day of November

2016

Agreed Statement of Facts
Filed by consent

Before me

....... // \./(

Solicitor/dustice of the Peace



10

20

30

IN THE HIGH COURT OF AUSTRALIA
SITTING AS THE COURT OF DISPUTED RETURNS
CANBERRA REGISTRY No. C15 of 2016

RE RODNEY NORMAN CULLETON
Reference under s 376 Commonwealth Electoral Act 1918 (Cth)

STATEMENT OF AGREED FACTS

The following facts are agreed between the parties:

1. On 2 March 2016, Senator Rodney Narman Culleton (“Senator Culleton”)
was convicted in his absence by the Local Court of New South Wales at
Armidale (“Local Court’) for an offence of larceny, property value less than
$2,000. However the Magistrate in convicting Senator Culleton as an absent
offender was precluded by s 25 of the Crimes (Sentencing Procedure) Act
1999 (NSW) from making an order for a sentence of imprisonment.

2: The offence of larceny of which Senator Culleton was convicted was
punishable under s 117 of the Crimes Act 1900 (NSW) as affected by s
268(1A) and (2)(b)(ii) and item 3 of Pt 2 of Table 2 in'Sched 1 of the Criminal
Procedure Act 1986 (NSW).

3. On 2 March 20186, the Local Court issued a warrant for Senator Culleton's
arrest under s 26(2) of the Crimes (Sentencing Procedure) Act 1999 (NSW).

4, On 16 May 2016, the Governor of Westemn Australia issued a writ for the
election of Senators for Western Australia. The writ specified, among other
things, that nominations of candidates for the Senate election would close on
9 June 2016.

5. On 7 June 2016, the Australian Electoral Officer for Westermn Australia

received a group nomination for Pauline Hanson’s One Nation party which
included a nomination by Senator Culleton as a Senate candidate. A copy of
the nomination is annexed.

6. The polling day for the election was 2 July 2016.

7. On 2 August 2016, the poll for the Senate for Westem Ausiralia was
declared and the writ returned. Senator Culleton was certified as duly elected
as the eleventh out of twelve senators for Westem Australia.

8. On 8 August 2016, the warrant referred to at [3] above was executed.

Filed on behalf of the Attomey-Genaral by: Contact: Nerissa Schwarz / Gavin Loughton
Australian Government Solicitor File ref: 16007118
4 National Clrouit Telephone: 02 6253 7078 / 02 6253 7023
Barton ACT 2600 E-mail: nerissa.schwarz@ags.gov.au /
DX 5678 Canberra gavin.loughton@ags.gov.au

Facsimile: 02 6253 7303

20677586
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10.

.

12.

20577598

On 8 August 2016, the Local Court granted an annulment of the conviction
referred to above at [1] pursuant to s 8 of the Crimes (Appeal and Review)
Act 2001 (NSW).

At no time was Senator Culleton sentenced in respect of the conviction
referred to above at [1].

As a result of the annulment referred to in [9] above, the Local Court
proceeded to deal with the matter afresh in accordance with s 9 of the

Crimes (Appeal and Review) Act 2001 (NSW).

On 25 October 2016, Senator Culleton pleaded guilty in the Local Court to
the offence of larceny. Without proceeding to conviction, the Court dismissed
the matter pursuant fo s 10(1)(a) of the Crimes (Sentencing Procedurs) Act
7999 (NSW).

LSﬂ‘
Data: November 2016

------ ] T - T Weerrvl
i Loughton Senator Rodney Cullston ~~
A solicitor employed by the
Australian Government Solicitor
Solicitor for the Attorney-General
Page 2
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IN THE HIGH COURT OF AUSTRALIA b

SITTING AS THE COURT OF DISPUTED RETURNS

CANBERRA REGISTRY

The fo
1.

8.

No. C15 of 2016

RE RODNEY NORMAN CULLETON
Reference under s 376 Commonwealth Electoral Act 1918 (Cth)

STATEMENT OF AGREED FACTS

llowing facts are agreed between the parties:

On 2 March 2016, Senator Rodney Norman Culleton (“Senator Culleton”)
was convicted in his absence by the Local Court of New South Wales at
Armidale (“Local Court”) for an offence of larceny, property value less than
$2,000. However the Magistrate in convicting Senator Culleton as an absent
offender was preciuded by s 25 of the Crimes {Sentencing Procedure) Act
1999 (NSW) from making an order for a sentence of imprisonment.

The offence of larceny of which Senator Culleton was convicted was
punishable under s 117 of the Crimes Act 1900 (NSW) as affected by s
268(1A) and (2)(b)(ii) and item 3 of Pt 2 of Table 2 in'Sched 1 of the Criminal
Procedure Act 1986 (NSW).

On 2 March 2016, the Local Court issued a warrant for Senator Culleton’s
arrest under s 25(2) of the Crimes (Sentencing Procedure) Act 1999 (NSW).

On 16 May 2016, the Governor of Westemn Australia issued a writ for the
election of Senators for Western Australia. The writ specified, among other
things, that nominations of candidates for the Senate election would close on
9 June 2016.

On 7 June 2016, the Australian Electoral Officer for Western Australia
received a group nomination for Pauline Hanson’s One Nation party which
included a nomination by Senator Culleton as a Senate candidate. A copy of
the nomination is annexed.

The polling day for the election was 2 July 2016.

On 2 August 20186, the poll for the Senate for Western Australia was
declared and the writ returned. Senator Culleton was certified as duly elected
as the eleventh out of twelve senators for Western Australia.

On 8 August 2016, the warrant referred to at [3] above was executed.

Filed on behalf of the Attomey-General by:

Contact: Netissa Schwarz / Gavin Loughton

Australlan Govemment Solicitor File ref: 16007118
4 National Cirouit Telephone: 02 6253 7078 / 02 6253 7023
Barton ACT 2600 E-mail: nerissa.schwarz@ags.gov.au /
DX 5678 Canberra gavin.loughton@ags.gov.au

20677586

Facsimile: 02 6253 7303
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10.

11.

12.

On 8 August 2016, the Local Court granted an annulment of the conviction
referved to above at [1] pursuant to s 8 of the Crimes (Appeal and Review)

Act 2001 (NSW).

At no time was Senator Culleton sentenced in respect of the conviction
referred to above at [1].

As a result of the annulment referred to in [9] above, the Local Court
proceeded to deal with the matter afresh in accordance with s 9 of the

Crimes (Appeal and Review) Act 2001 (NSW).
On 25 October 2016, Senator Culleton pleaded guilty in the Local Court to

the offence of larceny. Without proceeding to conviction, the Court dismissed
the matter pursuant to s 10(1)(a) of the Crimes (Sentencing Procedure) Act

1999 (NSW).

i
= N R
Date: November 2016 ./_7(/ _
silirirtssboesinsimemmorsapensess —
b Gavin Loughton
A solicitor employed by the

Australian Government Solicitor
Solicitor for the Attorney-General

Page 2
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COMMONWEALTH OF AUSTRALIA

PARLIAMENTARY DEBATES

THE SENATE
QUESTIONS WITHOUT NOTICE
High Court of Australia
QUESTION

Monday, 12 September 2016

BY AUTHORITY OF THE SENATE




Monday, 12 September 2016 THE SENATE 544

- QUESTION

Date Monday, 12 September 2016 Source Senate
Page 544 Proof No
Questioner Culleton, Sen Rodney Responder Brandis, Sen George
Speaker Question No.
High Court of Australia
High Court of Australia

Senator CULLETON (Western Australia) (14:24): Mr President, I have just one question for Senator the Hon.
George Brandis—

Honourable senators interjecting—
The PRESIDENT: Order on both sides. Senator Culleton, start again.

Senator CULLETON: Thank you, Mr President. One question for Senator the Hon. George Brandis QC
Attorney-General and Leader of the Government in the Senate. Since Senate school, it has come to my attention
that there is a discrepancy between section 33 of the High Court Act 1979—which states that all process shall,
which means must, be issued in the name of the Queen—and the High Court Rules 2004. If this appears to be
the case, why has the High Court felt free to defy the parliament for 12 years?

Senator BRANDIS (Queensland—Attorney-General, Vice-President of the Executive Council and Leader of
the Government in the Senate) (14:25): Thank you, Senator Culleton. Congratulations on your inaugural question
in this chamber. I must confess, Senator Culleton, I was not expecting to be asked about the High Court rules,
an object of some fascination to me, I might say. I will have a look at section 33 of the High Court Act and
whether or not it is apparent that there is an inconsistency, as you say, between section 33 of the act and the
rules made under the High Court Act.

As you would be aware, Senator Culleton, the rules of the court are procedural rules. They attach forms, usually,
that are used in the process of the court and the various procedural steps in proceedings before the court. I must
confess it has never been drawn to my attention before that there may be an issue about the consistency between
the High Court rules and section 33 of the act, but, as I say, I will look at the matter.

CHAMBER



An exposure draft of the High Coutt Rules 2004 was circulated in April 2004. The exposute
draft was the subject of detailed comments by the Law Council of Australia, the Australian Bar
Association and the Special Committee of Solicitors-General. After considering those comments,
the Justices made the High Court Rules 2004 on 5 October 2004. They were tabled in the
Parliament on 16 November 2004 and came into effect on 1 January 2005.

No issue was raised in the process of drafting or consultation concerning the consistency of the
Rules with s 33 of the High Court of Australia Act 1979 (Cth).

The Rules Committee of the High Court considered that issue on 12 October 2016. The
Committee proposes a number of amendments to the Rules to address the issue. The proposed
amendments will be drafted by the Office of Parliamentary Counsel and will be the subject of
consultation with professional bodies before being finalised by the Cout.



SENATOR THE HON GEORGE BRANDIS, QC

Attorney-General
Leader of the Government in the Senate
Vice-President of the Executive Council

29 October 2016

Senator Rodney Culleton
Parliament House
CANBERRA ACT 2600

By email f

P |

Dear Senath/Cixlleton ‘ (/ @ A

On 13 October 201 6, I referred to the Solicitor-General certain questions of law relating to
the proceedings Bell v Culleton, commenced in the High Court on 7 September 2016,
concerning your election to the Commonwealth Parliament as a senator for Western

Australia.

Late yesterday, I received the Opinion of the Solicitor-General on these questions. The
Solicitor-General is of the opinion that, for reasons which he sets out in paragraphs 18-33 and
which arise from section 44(ii) of the Constitution, you were “not duly elected as a senator”

(paragraph 2).

[ thought it was important to draw the advice to your attention as soon as possible; a copy is
attached.

Of course, this is legal advice on an issue which is by no means certain. You may wish to
seek your own advice on the matter, including legal advice and advice from the Clerk of the

Senate.

I have also today forwarded this advice to the President of the Senate, the Hon. Stephen
Parry, for his consideration since it potentially affects the composition of the Senate and I
thought the President was entitled to be made aware of it.

Where the matter goes from here is largely in the hands of the President of the Senate, and 1
suggest you speak to him about it.

/‘ |
Yours faithfully /\ |
!
George\Erandis -
’ \\ /‘/ L
Y f
Electorate Ofﬁé‘e\)&/ Parliament House
GPO Box 143 _~ Suite MG 68
ALBION DC Qld 4010 CANBERRA ACT 2600
Tel: (07) 3862 4044 Tel: (02) 6277 7300

Fax: (07) 3862 4244 Fax: (02) 62773 4102



SG No. 23 of 2016

IN THE MATTER OF BELL v CULLETON

OPINION

Introduction

On 18 October 2016 I was briefed to advise on four questions referred by the
Attorney-General. Those questions relate to two proceedings concerning the
election of Senator Rodney Culleton to the Commonwealth Parliament as a

senator for Western Australia. The first proceeding, Bell v Culleton (High



Court Proceeding P43 of 2016), was commenced by way of an election
petition in the High Court sitting as the Court of Disputed Returns (Election
Petition Proceeding). The second proceeding, Bell v Culleton (High Court
Proceeding P44 of 2016), is a claim brought in the High Court under the
Common Informers (Parliamentary Disqualifications) Act 1975 (Cth)
(Common Informers Act) (Common Informers Proceeding). Both the
election petition and the writ of summons in the Common Informers

Proceeding were filed on 7 September 2016.

Questions and Short Answers

The particular questions upon which my advice is sought, and my short

answers to them, are as follows:

Question (1):  What are the prospects of the Court of Disputed Returns
holding in the Election Petition Proceeding that Senator

Culleton was not duly elected as a senator?

Answer (1): For reasons of form, the petition should be held to be
deficient and incurable and as such should not be considered

by the Court of Disputed Returns.

However, if the petition could be cured, the better view is

that Senator Culleton was not duly elected as a senator.

Question (2):  In the event that Senator Culleton is found not to have been
duly elected as senator, what relief is the Court of Disputed
Returns likely to grant in the Election Petition Proceeding?
For instance, is the Court likely to declare the whole of the
Senate election for Western Australia void such that a fresh
election must be held? Alternatively, is the Court likely to
order that there be some form of special count of the ballot

papers?



Answer (2):

Question (3):

Answer (3):

Question (4):

If Senator Culleton were found not to have been duly elected
as a senator, the most likely outcome is that the Court would

order that there be a special count of the ballot papers.

Aside from the petitioner, the respondent, and any person
who becomes a party to the proceedings under r 31.01 of the
High Court Rules 2004 (Cth), who (if anyone) would be the
appropriate Commonwealth person or entity to intervene or
be joined as a party to put submissions with respect to the
appropriate form of relief in the Election Petition
Proceeding? In answering this question, please have regard
to (without being confined to) s 359 of the Commonwealth
Electoral Act 1918 (Cth) (CEA) and s 78A of the Judiciary
Act 1903 (Cth) (Judiciary Act).

The Attorney-General of the Commonwealth would be an
appropriate party to intervene to make submissions on the
validity of the election petition, the operation of s 44(ii) of
the Constitution and relief.  Alternatively, it would be
possible, but not strictly necessary, for the Electoral
Commissioner to intervene on the issue of the validity of the
petition and relief (and the Attorney-General of the
Commonwealth to intervene and focus solely on the

constitutional questions).

Can a collateral challenge to the validity of a candidate’s
election be brought and authoritatively decided in the course
of a proceeding under the Common Informers Act? Or
(alternatively), must a candidate have first been found in
some other appropriate forum (for example, the Court of
Disputed Returns) to have been incapable of being elected

before a claim under the Common Informers Act can be



determined by the High Court? (See Sue v Hill (1999) 199
CLR 462 (Sue v Hill) at 555-557 [241]-[245] (McHugh J)).

Answer (4): It is unlikely a collateral challenge to Senator Culleton’s
election could be successfully brought under the Common
Informers Act. The High Court will only have jurisdiction to
hear a suit under s 3 of the Common Informers Act after a
candidate has first been found in some other forum (for
example, the Court of Disputed Returns) to have been

“incapable of sitting™.

I deal with certain practical considerations on the way forward at paragraphs

[67]-[68] below.

Consideration

The Election Petition Proceeding: the form of the petition

It is first necessary to identify the underlying facts on which the constitutional

questions arise and set out the key constitutional provisions.

The petition states broadly that Senator Culleton completed and lodged a
nomination which was false in a material particular, being that he was eligible

to nominate when pursuant to s 44(ii) of the Constitution he was not.

Section 44(ii) of the Constitution relevantly provides that:

[a]ny person who ... is attained of treason, or has been convicted and
is under sentence, or subject to be sentenced, for any offence
punishable under the law of the Commonwealth or of a State by
imprisonment for one year or longer; ... shall be incapable of being

chosen or of sitting as a senator.



7. The petition does not particularise the reason for Senator Culleton’s purported

disqualification under s 44(ii). It does not identify the relevant facts. Based

on what can be gleaned publicly, the facts may well be:

(a)

(b)

(c)

(d)

(e)

&

on 2 March 2016 Senator Culleton was convicted of larceny pursuant
to s 117 of the Crimes Act 1900 (NSW), which carries a maximum
sentence of five years’ imprisonment, in his absence in the NSW

Local Court;

on 10 June 2016 Senator Culleton nominated as a Senate candidate in

the Commonwealth Parliament for the State of Western Australia;

The polling day for the election was 2 July 2016;

on 2 August 2016 the poll for the Senate in the Commonwealth
Parliament for the State of Western Australia was declared and the
writ returned. Senator Culleton was certified as duly elected as the

eleventh out of twelve senators for Western Australia;

on 8 August 2016 Senator Culleton’s conviction for larceny was
“annulled” under the Crimes (Appeal and Review) Act 2001 (NSW)
(NSW Appeal and Review Act); and

on 30 August 2016 the Forty-Fifth Parliament sat for the first time.

8. The election petition and writ of summons in both proceedings allude to

possible bankruptcy of Senator Culleton and I understand that there may also

be separate pending charges against Senator Culleton. However there is not

sufficient information to advise in relation to those matters.
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Prospects in the Election Petition Proceeding

The challenge is brought under s 353(1) of the CEA, which provides that

“[t]he validity of any election or return may be disputed by petition addressed

to the Court of Disputed Returns and not otherwise™.

Section 358(1) of the CEA provides that “no proceedings shall be had on [a]

petition unless the requirements of ss 355, 356 and 357 are complied with™.

Sections 356 and 357 are not relevant to this proceeding.

Section 355 of the CEA sets out the requirements of a petition disputing an

election or return. Specifically, the petition must:

(a)

(aa)

(b)

()

(d)

(e)

set out the facts relied on to invalidate the election or return;

subject to subsection 358(2), set out those facts with sufficient
particularity to identify the specific matter or matters on which the

petitioner relies as justifying the grant of relief;

contain a prayer asking for the relief the petitioner claims to be

entitled to;

be signed by a candidate at the election in dispute or by a person
who was qualified to vote thereat, or, in the case of the choice or the
appointment of a person to hold the place of a Senator under section
15 of the Constitution or section 44 of this Act, by a person qualified
to vote at Senate elections in the relevant State or Territory at the

date of the choice or appointment;

be attested by 2 witnesses whose occupations and addresses are

stated;

be filed in the Registry of the High Court within 40 days after;
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(i) if the polling day for the election in dispute is not the polling day for

any other election--the return of the writ for the election; ...

In my opinion, the election petition fails in at least two key respects.

First, it fails to set out the facts relied on to invalidate the election or return
and so does not satisfy s 355(a) of the CEA. The petition is similar to the
petition in In re Berrill’s Petition (1978) 19 ALR 254 (In re Berrill’s Petition)
which merely identified relevant provisions that had purportedly been
breached, but did not set out the facts relied upon to invalidate the election. If
this view were adopted by the Court of Disputed Returns, it would be fatal to

the election petition.

Second, it fails to set out those facts with sufficient particularity to identify the
specific matters on which the petitioner relies and so does not satisfy s 355(aa)
of the CEA. This, by itself, is not fatal. That is because s 358(2) provides that
the Court may relieve the petitioner wholly or in part from compliance with
s 355(aa). However, s 358(3) provides that it may only do so if it is satisfied

that:

(a) in spite of the failure of the petition to comply with s 355(aa), the
petition sufficiently identifies the specific matters on which the

petitioner relies; and

(b) the grant of relief would not unreasonably prejudice the interests of

another party to the petition.

On the basis of the petition as filed, it seems unlikely that the Court would be
satisfied that the petition sufficiently identifies the specific matters on which

the petitioner relies so as to relieve the petitioner of compliance with s 355(aa).

For completeness, I note that at the time the petition was filed on
7 September 2016, it was less than 40 days since the return of the writ. At the

time of providing this Opinion, it has been more than 40 days. In these
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circumstances, it is unlikely that the Court of Disputed Returns would grant
leave to the petitioner to amend the petition so that it might meet the
requirements of ss 355(a) and 355(aa) (see Cameron v Fysh (1904) 1 CLR 314
at 316 (Griffith CJ); In re Berrill's Petition).

The substantive argument

If, contrary to my preferred view, the Court granted leave to the petitioner to
amend the petition, then the Court would need to consider the substantive
arguments the petition seeks to raise. [ have already noted above (at
paragraph [8]) that the current facts do not enable me to advise on the
substantive argument concerning the possible bankruptcy of Senator Culleton

or separate pending charges against Senator Culleton.

That leaves the question of whether Senator Culleton is “incapable of being
chosen or of sitting as a senator” by virtue of s 44(ii) because he “has been
convicted and is under sentence, or subject to be sentenced, for any offence
punishable under the law of ... a State by imprisonment for one year or

longer™.

On the basis of the publicly available facts (as set out at paragraph [7] above),
Senator Culleton may argue that his conviction has been annulled under Pt 2
of the NSW Appeal and Review Act and is therefore of no effect. This raises
an anterior question of the effect of the annulment of Senator Culleton’s
conviction. There are two competing interpretations of the effect of an

annulment under the NSW Appeal and Review Act.

The first interpretation is that the annulment means that in law there was never
a conviction. This is supported by s 9(3) of the NSW Appeal and Review Act,
which provides that following an annulment the relevant Court is to deal with
the matter afresh as if no conviction or sentence had been imposed. This is
consistent with the concept that a judgment reversed on appeal is usually

treated as no judgment at all (see, for example, R v Drury (1849) 175 ER 516
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at 520; Commissioner for Railways (NSW) v Cavanough (1935) 53 CLR 220 at
225 (Rich, Dixon, Evatt and McTiernan JI)).

The second interpretation is that the conviction or sentence only “ceases to
have effect” following the annulment (see s 10(1) of the NSW Appeal and

Review Act), and so the effect of the annulment is purely prospective.

If the Court adopts the first interpretation (which I consider to be the better
interpretation), consistent with the ordinary operation of the criminal law, then
the key question for the Court will be whether s 44(ii) of the Constitution
requires a person to have been convicted as a matter of historical fact at a
given date (reading one), or whether it refers to the position as it ultimately

appears correctly at law (reading two).

The question in truth arises not just for convictions under s 44(ii) but for a
number of disqualifying provisions in s 44. For example, a person disqualified
in fact on the grounds of bankruptcy under s 44(iii) of the Constitution may
later seek and obtain an order from a Court annulling that bankruptcy (see

s 153B of the Bankruptcy Act 1966 (Cth)).

Accordingly, the question turns on the construction of s 44(ii) of the
Constitution, and its intersection with the order annulling Senator Culleton’s

conviction.
There is no authority directly on the question.

In favour of reading one is that it would promote certainty and speed in the
ascertainment of the result of an election. These are factors that members of
the High Court have previously considered in their approach to s 44 of the
Constitution (albeit in different circumstances). In Sykesv Cleary (No 2)
(1992) 176 CLR 77 (Sykes v Cleary), for example, the Court considered
whether a candidate for the House of Representatives, who at the time of

lodging his nomination and at the date of the poll was a public servant on
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leave without pay, but who resigned his position before the declaration of the
poll, was incapable of being chosen by operation of s 44(iv) of the
Constitution. That section provides that any person who “[h]olds any office of
profit under the Crown ... shall be incapable of being chosen or of sitting as ...
a member of the House of Representatives”. A 6:1 majority of the High Court
held that the candidate held an “office of profit under the Crown™ within s
44(iv) and hence was incapable of being chosen as a member of the House of
Representatives. In reaching their conclusion, Mason CJ, Toohey and
McHugh JJ reasoned that the inclusion on the list of candidates on polling day
of a candidate who may opt for disqualification was “an additional and
unnecessary complication in the making by the electors of their choice™ and
was “hardly conducive to certainty and speed in the ascertainment of the result

of the election™ (at 100).

Also in favour of reading one is that the electoral scheme generally favours
certainty in the identification of whether a person is eligible for election at the
point of nomination. For example, s 170 of the CEA requires a candidate, at
nomination, to declare that they are qualified under the Constitution to be

elected.

On the other hand, if reading two were adopted, a candidate may not
necessarily know, at the point of nomination, whether they are ineligible by
reason of s 44(ii). If s 44(ii) does not operate upon a conviction that is later
quashed or set aside, the practical consequence may be that an election petition
may need to be deferred until a challenge to the conviction has been finally
determined. This would result in a period of uncertainty in which the person’s

election remains in doubt.

If reading one is preferred, then Senator Culleton, who at all dates during the
election process (that is, the nomination date, the date of polling and the date
of the declaration of the writ) was “convicted”, was incapable of being chosen

or of sitting as a senator.
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I should note that there are three possible arguments in favour of reading two
even though I find them ultimately unpersuasive. The first is that it is
arguably inconsistent with direct choice by the people, as mandated by s 7 of
the Constitution, for a person who has otherwise been duly elected, to be
disqualified on the basis of a conviction that has no effect in law. This
argument can be readily disposed of: s 7 must be read together with other
provisions of the Constitution, including s 44, which sets parameters on who

can be chosen by the people.

The second is that it is inconsistent with the notion that an annulled conviction
has no effect in law to give it an effect as significant as disqualifying a Senator
from Parliamentary office. However, reading two tends towards uncertainty in
the make-up of the Parliament, in that a person may be “conditionally”
disqualified for a significant period before seeking to have their

disqualification cured or the outcome of that challenge judicially determined.

The third is that considerations of fairness to the individual candidate would
tend to favour the second construction. For the purposes of the criminal law,
when a conviction is annulled, it is generally treated as if it had never existed.
The criminal process recommences and proceeds in the same way as if the
conviction had never been made. In light of this general effect as a matter of
criminal law, considerations of fairness to the candidate may tend to favour a
construction of s 44(ii) that would not disqualify a person whose conviction is
subsequently annulled. Considerations of fairness, however, cannot displace

the language of the Constitution nor displace the need for certainty.

Overall, I prefer reading one. The better view is that an annulment under the
NSW Appeal and Review Act means that there is not, and have never been,
any conviction for the purposes of the criminal law, but not for the purposes of
s 44(ii) of the Constitution. In determining whether someone is convicted for
the purposes of s 44(ii), I consider that the Court of Disputed Returns would
be guided by the certainty of make-up of the Parliament which is offered by

reading one.
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Relief in the Election Petition Proceeding

There are at least three possible forms of relief which the Court of Disputed
Returns could grant if it found that Senator Culleton had been “incapable of

being chosen™ as a senator.

First, the Court could order a special count of ballot papers disregarding
primary or preferential votes for Senator Culleton. Second, the Court could
order that the election for the Commonwealth Parliament for senators for
Western Australia was absolutely void and order a new election. Third, the

Court could order a supplementary election for the unfilled place in the Senate.

It is most likely that a Court will order a special count of ballot papers for

three reasons.

The first reason is that a Court is likely to regard the reasoning and conclusion
in In re Wood (1988) 167 CLR 145 (In re Wood) as binding or highly
persuasive. In that case Mr Wood was declared elected as a senator for the
Commonwealth Parliament for New South Wales. However, Mr Wood was
not an Australian citizen at the time he nominated. As such, the Full Court of
the Court of Disputed Returns found that Mr Wood was disqualified, a
vacancy had arisen and that the vacancy could be filled by the further counting

and recounting of ballot papers cast at the relevant election.

The Full Court reasoned that a valid result of the polling could be ascertained
by scrutiny of the ballot powers under Pt XVIII of the CEA. It said (at 166):

The provision which applies when a deceased candidate’s name is on
the ballot paper is s. 273(27): a vote indicated on a ballot paper
opposite the name of a deceased candidate is counted to the candidate
next in the order of the voter’s preference and the numbers indicating
subsequent preferences are treated as altered accordingly. For the
purposes of the scrutiny which may now be conducted, a vote for an

unqualified candidate is in the same position as a vote for a candidate
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who has died, and the votes should be treated accordingly. By
construing Pt XVIII in this way, the true result of the polling - that is
to say, the true legal intent of the voters so far as it is consistent with

the Constitution and the Act - can be ascertained.

It relevantly continued (at 166):

in the present case, there is no blemish affecting the taking of the poll
and the ballot papers are available to be recounted if the valid choice
of the electors can lawfully be ascertained by recounting. It is
unnecessary to take a further poll. The full number of qualified
senators required can be returned in accordance with the Act after a
recount of the ballot papers. There will be no partial failure of the
election and therefore no need to issue a new writ for a supplementary

election: see s. 181 of the Act.

In Sue v Hill, the Court followed /n re Wood without reservation in finding
that the election should not be held to be absolutely void (see, for example,
530 [178] (GaudronlJ)). In Sue v Hill, a majority of the Court held that
Ms Hill had not been duly elected as the third Senator for Queensland to serve
in the Commonwealth Parliament. It determined that the election was not
absolutely void but held that it was inappropriate to decide whether there
should be a recount of the ballot papers. Rather it considered that the matter
was better left to determination by a single Justice after receiving submissions
from the persons elected in the fourth, fifth and sixth positions. Sitting as a
single justice, Gleeson CJ ordered a recount and, after receiving evidence from
the Electoral Commissioner of the outcome of that recount, ordered that a Mr
Harris be declared elected (see Sue v Hill [1999] HCA Trans 225 (2 July
1999)).

The second reason that the Court of Disputed Returns is likely to order a fresh
count is that it would be pragmatic to do so. While concerns about

pragmatism cannot displace the language of the Constitution, they are likely to
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influence the Court’s approach. A new election should be avoided unless

absolutely compelled by the Constitutional text, object and history.

The third reason is that the circumstances of the current matter can be
distinguished from matters in which a new election has been ordered, such as
Sykes v Cleary and Australian Electoral Commission v Johnston (2014) 251
CLR 463 (Western Australian Senate Case) and from Vardon v O’Loghlin
(1907) 5 CLR 201 (Vardon v O’Loghlin) in which a supplementary election

for a vacancy was ordered.

In Sykes v Cleary, the Court ordered a new election for the candidacy of a
member of the House of Representatives in circumstances where the candidate
was incapable of sitting by reason of s 44(iv). The Court considered that the
different considerations that arose in relation to the House of Representatives
meant that the reasoning in /n re Wood did not apply. In their joint judgment,
Mason CJ, Toohey and McHugh JJ explained that this was for two key

reasons.

The first reason concerned the differences between the methods of voting for a
candidate in the House of Representatives and a candidate for the Senate.

Their Honours said (at 102):

[flurthermore, in the light of the group system of voting which applies
in Senate elections, it was highly probable, if not virtually certain, that
a person who voted for Mr. Wood would have voted for another
member of his group, had the voter known that Mr. Wood was
ineligible. The same comment cannot be made in the present case.
Here a special count could result in a distortion of the voters’ real
intentions because the voters’ preferences were expressed within the
framework of a larger field of candidates presented to the voters by

reason of the inclusion of the first respondent.

The second reason was that the reasoning in /n re Wood rested on analogies

the Court had drawn between the disqualification of a Senator and the death of
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candidate for the Senate after the nominations have been declared but before

polling day. Their Honours said (at 101-102):

[tlhe Court (in /n re Wood) likened the position to that which arises
when the candidate dies. Then, pursuant to s. 273(27) of the [CEA], a
vote indicated on the ballot paper for the deceased candidate is
counted to the candidate next in the voter’s indicated order of
preference and the numbers indicating subsequent preferences are
treated as altered accordingly. In these circumstances, the situation in
In re Wood was such as to warrant the conclusion that the special

count would reflect the voters’ “true legal intent™.

[TThe [CEA] draws a distinction between House of Representatives
and Senate elections in the case of the death of a candidate.
Section 180(2) provides that, if a candidate in a House of
Representatives election dies between the declaration of the
nominations and polling day, the election wholly fails, whereas, in the
case of the death of a candidate in a Senate election between those
days, s. 273(27) provides that the votes should be counted with the
preferences adjusted accordingly. The reasons which lie behind the
drawing of that distinction have equal application to the drawing of a
like distinction between the election to the House of Representatives

and to the Senate of candidates who are disqualified under s. 44.

In the Western Australian Senate Case, Hayne J, sitting as a single member of
the Court Disputed Returns, ordered the election of six senators for the
Commonwealth Parliament for the State of Western Australia was absolutely
void and ordered a new election. In that case, 1,370 of the ballot papers cast at
an election for the six senators had been lost in circumstances where the
election for the fifth and sixth places was very close and a recount of ballot
papers had been directed. Justice Hayne held that the electors who had
submitted the lost ballot papers had been prevented from voting for the
purposes of s 365 of the CEA and that the number of lost ballot papers far

exceeded the margin between the relevant candidates at a point in the count
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determinative of who were the successful candidates for the fifth and sixth
Senate places. It inevitably followed that the loss of the ballot papers had been
likely to have affected the declared result and that a new election was
necessary. In contrast, in this case, there has not been a loss of ballot papers

such that a valid result could be ascertained by scrutiny of the ballot papers.

In Vardon v O’Loghlin, the Court of Disputed Returns determined that the
Parliament of South Australia had wrongly assumed it had the power to fill a
casual vacancy under s 15 of the Constitution, such that its choice of a senator
to fill a vacancy was void. The Parliament had sought to exercise the power
under s 15 following a previous declaration by the Court that the election of a
Senator was void owing to defects in the electoral process. In the unique
circumstances of that case, the Court held that there was no alternative but for

there to be a fresh election.

Further instructions would be required from the Electoral Commissioner
before one could advise on the precise form of order for the special count.
Specifically, the Electoral Commissioner should be able to ascertain from the
retained ballot paper whether there is any prospect that disregarding the
primary or preferential votes for Senator Culleton could affect the preceding
ten elected candidates or subsequent one elected candidate so as to require a

recount for any other, and if so which other, positions.

For completeness, I note that the 2016 changes to the method of Senate voting
by the Commonwealth Electoral Amendment Act 2016 (Cth) should not alter

the applicability of the In re Wood approach to the present case.

The appropriate Commonwealth person to be joined as a party

In the context of the circumstances of the Election Petition Proceeding, it is
highly likely that the Court of Disputed Returns would grant the Attorney-
General leave to intervene under s 78A of the Judiciary Act to make

submissions in relation to each and all of the questions on the construction of
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s 44(11) of the Constitution, the question of relief and the issue of the
competency of the petition. This is partly because those issues are inseparably
bound up. It is also because the concept in s 7 of the Constitution of “directly
chosen by the people of the State™ may be relevant to the form of relief that is
ordered. Indeed in the Western Australian Senate Case Hayne J considered it
was important to interpret the key provisions of the CEA through the prism of

s 7 of the Constitution (see, for example, at [82] 490).

It is also possible that the Electoral Commissioner could seek to intervene
under s 359 of the CEA and make submissions on the relief and the
competency of the election petition to complement the Attorney-General’s
submissions (if those submissions were) confined solely to Constitutional
matters. I do not regard this as strictly necessary, but it is an available
alternative. If this alternative approach were taken, it would be appropriate to
have a single representation of the Attorney-General and the Electoral
Commission by the Solicitor-General and junior counsel and the Australian

Government Solicitor.

Collateral challenge to the validity of the election of Senator Culleton

Whether a person may challenge the validity of a candidate’s election by a
collateral challenge under the Common Informers Act raises questions

concerning the Constitution and relating to statutory interpretation.

The Common Informers Act and the Court of Disputed Returns

Sections 46 and 47 of the Constitution deal with the qualification and the

validity of the election of members of Parliament.

Section 46 of the Constitution relevantly provides:
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Penalty for sitting when disqualified

Until the Parliament otherwise provides, any person declared by this
Constitution to be incapable of sitting as a senator ... shall, for every
day on which he so sits, be liable to pay the sum of one hundred
pounds to any person who sues for it in any court of competent

jurisdiction.

The circumstances in which a person shall be incapable of sitting as a senator
is set out in s 44 of the Constitution. It is notable that s 46 of the Constitution
refers to a person being “declared by this Constitution to be incapable of
sitting as a senator” but does not set out how a determination of incapability is
to be made. Indeed, it may not always be clear, or it may open to dispute,
(such as in this case) when a person’s circumstances come within s 44 of the

Constitution.

One way in which that determination may be sought is set out in s 47 of the
Constitution. Section 47 allows the Senate to determine a question concerning

the qualification of a senator and relevantly provides:

Disputed elections

Until the Parliament otherwise provides, any question respecting the
qualification of a senator ... and any question of a disputed election to
either House, shall be determined by the House in which the question

arises.

Section 47 (together with s 51(xxxvi) of the Constitution) also gives the
Parliament power to provide for another means for determining a question
respecting the qualification of a senator. The Parliament has done that through

the CEA in at least two ways.

It has done that, first, by enacting s 376, which is in Div 2 of Pt XXII of the
CEA. That section provides that:
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... any question respecting the qualification of a Senator ... may be
referred by resolution to the Court of Disputed Returns by the House
in which the question arises and the Court of Disputed Returns shall

thereupon have jurisdiction to hear and determine the question.

It has done that, second, through s 353(1) of the CEA, which provides that
“[t]he validity of any election or return may be disputed by petition addressed
to the Court of Disputed Returns and not otherwise™. In Sue v Hill, a (4:3)
majority of the Court of Disputed Returns accepted that the validity of an
election or return could be disputed by petition under s 353(1) on the ground

of incapacity of the senator returned to be elected.

The Parliament has also enacted the Common Informers Act. That Act
contains only five provisions. Section 3 picks up the language in s 46 of the

Constitution and relevantly provides:
Penalty for sitting when disqualified

(1) Any person who, whether before or after the commencement of
this Act, has sat as a senator or as a member of the House of
Representatives while he or she was a person declared by the
Constitution to be incapable of so sitting shall be liable to pay to
any person who sues for it in the High Court a sum equal to the

total of:

(a) $200 in respect of his or her having so sat on or before the
day on which the originating process in the suit is served

on him or her; and

(b) $200 for every day, subsequent to that day, on which he or

she is proved in the suit to have so sat.

There has never been a successful suit under either s 46 of the Constitution or

the Common Informers Act.
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Issue with the challenge to Senator Culleton under the Common Informers Act

The issue of whether a collateral challenge to the validity of a candidate’s
election could be brought and authoritatively decided in the course of a
proceeding under s 3 of the Common Informers Act was considered, in obiter,

by McHugh J in Sue v Hill. His Honour put forward two competing views.

The first was that, by s 3 of the Common Informers Act, “Parliament has
otherwise provided within the meaning of s 47 of the Constitution so that,
notwithstanding the restrictive terms of Div 2 of Pt XXII of the [CEA], the
High Court can determine at any time the eligibility of a member of
Parliament” (at 555 [242]).

The second was that s 3 does not otherwise provide for the determination of a
“question respecting the qualification of a senator or of a member of the House
of Representatives™. Rather, a determination must first be made by the
relevant House of Parliament or by a reference to the Court of Disputed
Returns under Div 2 of Pt XXII of the CEA, and the function of s 3 is to
authorise a suit for the recovery of a penalty once a declaration of incapacity
has been made (at 555-556 [243]). His Honour noted that in favour of this
construction is that it “avoids potential and unseemly conflicts between the
Court and a House of Parliament over the qualifications of a member of that
House™ (at 556 [243]). His Honour added that it “might also seem surprising
that Parliament, in enacting the Common Informers Act, had intended, so to
speak, to allow a person to bypass the restrictively worded provisions of Div 2

of Pt XXII of the [CEA]” (at 556 [243]).

Justice McHugh noted that the Second Reading speech to the Common
Informers (Parliamentary Disqualifications) Bill 1975 provided support for
both constructions. That is because it assumed that the High Court could deal
with the question of qualification by suit brought under s 3, but it also

proceeded on the basis that the Bill was otherwise providing for the purpose of
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s 46 of the Constitution (at 556 [244]). Ultimately his Honour did not consider

it necessary to state which of the two competing views he preferred.

I favour the second construction advanced by McHugh J for the reasons his
Honour gives. Of great significance is that s 353 of the CEA provides that
“[t]he validity of any election or return may be disputed by petition addressed
to the Court of Disputed Returns and not otherwise™. By this provision, the
Parliament sought to give exclusive jurisdiction to the Court of Disputed
Returns to determine the validity of an election or return on petition. It would
be inconsistent with s 353 of the CEA if an implication were read into s 3
allowing a person to bring a suit in the High Court to determine the validity of
the election of a candidate. Indeed, the making of a collateral attack under the
Common Informers Act would enable a person to bypass the detailed scheme
that the CEA has established to enable persons to challenge disputes relating to
disqualification. Such a significant step would require an express legislative

statement from the Parliament that was what it was intending to do.

Concluding observations

The current pleadings in the Election Petition Proceeding are deficient and in
my view should be incurable. The Court of Disputed Returns may be
prepared, via a single Justice as occurred in the Western Australian Senate
Case, to determine separately and in advance the question of whether the
petition is deficient and incurable. Subject to any appeal to the Full Court, this
may bring the matter to the earliest possible conclusion. Against the
possibility that the Court allows the challenge to proceed, the Electoral
Commissioner should be preserving all ballot papers and carrying out the

factual enquiries listed at paragraph [48] above.

The Commonwealth has a strong interest in having both the Election Petition
Proceeding and the Common Informers Proceeding determined as
expeditiously as possible. If the Commonwealth is to intervene in any guise in

either proceeding, it should do so as soon as possible, preferably before the
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first directions hearing. The Commonwealth of necessity will probably need

to take a leading role in case management leading to an early hearing.

69. I am indebted to Counsels Assisting Jonathon Hutton and Megan Caristo for

substantial assistance in the preparation of this Opinion.

70.  Tadvise accordingly.

Dated: 28 October 2016

JUSTIN GLEESON SC

Solicitor-General
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