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EXECUTION OF SEARCH WARRANTS
IN SENATORS’ OFFICES — SENATOR HARRIS

MATTERS ARISING FROM THE 105" REPORT OF THE
COMMITTEE OF PRIVILEGES

Overview

l. This report deals with the outcome of matters relating to the execution of a
search warrant in the Mareeba, Queensland, office of Senator Len Harris. It sets out
the findings of the independent counsel appointed to examine the documents seized
under the warrant, and addresses issues raised by the way in which the warrant was
executed. The question of whether any breaches of the immunities of the Senate or
contempts were involved in the search and seizure was considered in the 105" report
of the Committee of Privileges, presented to the Senate in June 2002.

Background

2. Queensland Police executed a search warrant in the Mareeba office of Senator
Harris on 27 November 2001 and seized several documents and copied the contents of
the hard discs of computers in the office. The search warrant was issued in connection
with an investigation into election reimbursement claims submitted by Pauline
Hanson’s One Nation Queensland Division for the 2001 state general election.

3. As some of the material seized might be immune from seizure by virtue of
parliamentary privilege the Clerk of the Senate wrote to the Commissioner of the
Queensland Police Service on 30 November 2001 proposing that the material seized
be sealed until such time as a court or the Senate determined the legality of the
seizure. The Queensland Police Service later advised the Clerk and Senator Harris’
solicitors that the material had been sealed and would be kept in a safe in the office of
the Queensland Police Service Solicitor until the question of privilege had been
determined.

4. On 14 February 2002 the Senate, on the motion of Senator Harris, referred the
following matter to the Committee of Privileges:

(a)  Whether any breaches of the immunities of the Senate or contempts
were involved in the search and seizure, and continued possession, by
the Queensland police of material from the office of Senator Harris,
and, if so, what remedies should be applied;

(b)  whether any steps should be taken to ensure that any such material
protected from seizure by parliamentary privilege is returned to
Senator Harris without further access to the material by the police;
and
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(c)  whether procedures should be established to ensure that, in cases of
the execution of search warrants in senators’ premises, material
protected by parliamentary privilege is appropriately treated.'

5. In raising the question whether contempt was involved, Senator Harris claimed:

Material was removed from the office and taken by the police, including
copies of information on the hard drives of my computers and the computer
belonging to the Commonwealth. In taking this material, the police had no
regard to the authorisation of their warrant and made no attempt to confine
their examination and seizure of material to that which was authorised by
the warrant.”

6. The Committee of Privileges reported in June 2002, in its 105" report. It
concluded that no breaches of the immunities of the Senate or contempts were
involved in the search and seizure and therefore that no contempt of the Senate was
involved. It found that the Queensland Police Service had fulfilled its obligations in
respect of parliamentary privilege and concluded that the matter would best be
progressed if Senator Harris and his legal advisers were to take up the invitation
proffered by the Queensland Police Service before the matter was referred to the
committee to make a claim of privilege regarding documents included on the discs
held by the Police Service Solicitor. If the Queensland Police Service were to dispute
any claim of privilege which Senator Harris might make, and there was no resolution
of the claim between the Queensland Police Service and Senator Harris, then it would
only be at that point that any further action might be required.’

7. The committee also concluded that the question of the seizure of documents
over which a claim of parliamentary privilege was not made, and which were not
covered by the authorisation of search warrants, was a matter for the courts, and not
for the Senate, to determine.*

Events since the 105" report

8. Following the presentation to the Senate of the 105" report of the Committee of
Privileges, Senator Harris’ solicitors on 27 and 30 July 2002 advised the Queensland
Police that Senator Harris wished to maintain the claim of parliamentary privilege
over all documents contained on computer hard-drives currently in the possession of
the Queensland Police Service.’

1 Journals of the Senate, 14 February 2002.

2 Letter from Senator Harris to the President of the Senate when raising the seizure as a matter of
privilege, quoted in Senate Committee of Privileges, 1050 Report, June 2002, P.P.
No. 310/2002, para. 2.

3 105™ Report, p. 9.
4 105™ Report, p.10.
5 See Appendix 1, pp. 2 and 3.
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0. On 30 September 2002 the Queensland Police Service Solicitor wrote to the
Committee of Privileges requesting that, in light of the correspondence from Senator
Harris® solicitors maintaining the general claim of privilege, the Committee of
Privileges or the Senate determine the question of parliamentary privilege claimed by
Senator Harris .°

10.  On 4 December 2002 Senator Harris gave notice of a motion to appoint an
independent assessor to examine the documents seized by the Queensland Police to
determine whether any of the documents were not covered by the warrant or were
immune from seizure under warrant by virtue of parliamentary privilege. The
independent assessor was to divide the documents into two categories, those not
covered by the warrant or immune from seizure and those not immune from seizure.
The documents not covered by the warrant or immune from seizure were to be
returned to Senator Harris and those not immune from seizure were to be forward to
the Queensland Police. The terms of the notice of motion are at Appendix 2.

11. The terms of the notice were similar to resolutions of the Senate which
authorised independent counsel to examine material seized from the state and
Parliament House offices of former Senator Winston Crane in December 1998 in
respect of another matter. In that matter a judge of the Federal Court found that the
court did not have jurisdiction to determine whether parliamentary privilege prevented
such a seizure, as the issue of search warrants was an executive act and not a judicial
proceeding, and that only the House concerned and the executive might resolve such
an issue (Crane v Gething 2000 169 ALR 727).

12.  The judge’s finding was contrary to a submission made by the Senate, to the
effect that parliamentary privilege protected from seizure only documents closely
connected with proceedings in the Senate, and that the court could determine whether
particular documents were so protected.” The judge ordered that the documents be
forwarded to the Senate to determine whether any were privileged. The Senate
appointed independent counsel to examine the documents to determine whether any
were immune from seizure by parliamentary privilege or because they were beyond
the scope of the warrant, to return any documents so protected to Senator Crane, and
to provide the remainder to the police.

13.  Senator Harris subsequently postponed the notice to enable the Committee of
Privileges to consider whether it should become involved in the matter.

14.  The committee, mindful of the action previously taken in the case of former
Senator Crane, and of Senator Harris’ notice of motion, decided on 12 December 2002
that it would undertake the course of action sought by the Queensland Police Service
Solicitor, based on Senator Harris’ notice. It made this decision acting under the terms
of its original inquiry into the seizure, which was the subject of the 105" report.

6 See Appendix 1, p. 1.
7 Odgers’ Australian Senate Practice, 10" edition, p. 43.

3



114th Report Committee of Privileges

15.  The committee sought, and obtained, the approval of the President to appoint
Mr Stephen Skehill SC to assist it. Mr Skehill had evaluated the material provided to
the Senate in respect of former Senator Crane. Mr Skehill agreed to the appointment.

16.  The chair of the Committee of Privileges, Senator Ray, made a statement to the
Senate on 5 February 2003 in relation to the decision by the committee to commission
Mr Skehill to evaluate the documents seized by the Queensland Police. The statement
is at Appendix 3. Senator Harris withdrew his notice of motion at the conclusion of
Senator Ray’s statement, as the matter was to be dealt with by the Committee of
Privileges.

17.  The committee wrote to the Commissioner of the Queensland Police Service
and Senator Harris on 20 December 2002, advising of the intended appointment of
Mr Skehill and asking each whether they would be willing to accept Mr Skehill’s
determination in respect of both parliamentary privilege and material which was not
covered by the warrant executed on 27 November 2001. The Commissioner and
Senator Harris each responded that they were willing to accept Mr Skehill’s
determination in respect of both matters. The correspondence is at Appendix 4.

18.  The consultancy agreement between the Department of the Senate and
Mr Skehill provided as follows in respect of the evaluation to be undertaken by
Mr Skehill:

1.1  The Consultancy Services to be provided are described below:

(a) The Secretary of the Committee of Privileges shall provide to the
Consultant, Mr Stephen Skehill, documents seized under warrant by
Queensland Police in the office of Senator Harris on 27 November 2001.

(b) The Consultant shall examine the documents referred to in 1.1(a) to
determine whether any of the documents are not covered by the warrant
or are immune from seizure under warrant by virtue of parliamentary
privilege, having regard to the Parliamentary Privileges Act 1987,
relevant court judgments relating to the interpretation and application of
the Act, relevant sections of Privileges Committee reports dealing with
the protection of documents of senators and such other matters as the
Consultant considers relevant.

(c) The Consultant shall divide the documents into two categories, those not
covered by the warrant or immune from seizure and those not immune
from seizure, and seal them into two packages identified accordingly.
Those documents that are not covered by the warrant or are immune
from seizure are to be returned to Senator Harris and those not immune
from seizure are to be provided to the Secretary of the Committee of
Privileges.
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(d) Before sealing the package of documents not immune from seizure the
Consultant shall cause such documents to be copied and the copies of
the documents shall be forwarded to Senator Harris at the same time as
the originals are provided to the Secretary of the Committee of
Privileges.

(e) For the purposes of 1.1(c), where documents are included with other
documents in electronic form on a disk or tape, the documents shall be
printed out, only printed copies of such documents shall be placed in the
package of documents not immune from seizure, and the disks or tapes
shall be placed in the package of documents not covered by the warrant
or immune from seizure.

(f) On completion of the Consultancy Services, the Consultant shall provide
the Secretary of the Committee of Privileges with a brief statement that
the task had been completed.®

19.  The agreement provided that the discs onto which the Queensland Police had
copied the material from Senator Harris’ computers were to be provided to Senator
Harris with the documents not covered by the warrant or immune from seizure, that is,
they were not to be returned to the Queensland Police.

The report by Mr Skehill

20.  Mr Skehill commenced his evaluation of the materials seized in January 2003,
and concluded it in early August. At the conclusion of the exercise, a total of 74,098
pages of documents had been printed and examined.

21.  Under the terms of the consultancy, Mr Skehill was required to provide to the
secretary of the Committee of Privileges a statement in relation to the performance of
the consultancy. That statement was provided on 7 August 2003, and is at Appendix 5.

22.  The statement addresses several technical matters relating to access to the five
compact discs and three hard drives provided by the Queensland Police. It canvasses
legal issues arising from the evaluation of the documents and sets out findings.

23, In his discussion of technical matters Mr Skehill stated:

2.1  When Queensland Police Service officers purported to execute the
warrant at Senator Harris’ office on 27 November 2001, they
“mirrored” the hard discs of computers located in that office onto 5
compact discs in a compressed and encrypted form.

2.2 Subsequently, they de-compressed and de-encrypted the contents of
those compact discs and transferred the content onto 3 hard drives.’

8 Consultancy agreement between Mr Stephen Skehill and the Department of the Senate.
9 Appendix 5, p. 12.
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24.  Mr Skehill reported that he was unable to access the material on the compact
discs because they were encrypted. On the basis of advice from the Queensland Police
Service that the content of the hard drives was identical to that of the compact discs,
he resolved to examine the content of the hard drives, but subject to the proviso that, if
he determined that any document contained thereon was not immune from seizure, he
would request the Queensland Police Service to de-compress and de-encrypt the
compact discs in his presence so that he could ascertain that such document was the
same as that on a compact disc created at the time of execution of the warrant and that
it had not been subsequently altered. In the end, he did not have to act in accordance
with the proviso.

25.  In his discussion of legal issues Mr Skehill examined the scope and nature of
the search warrant, issued on 23 November 2001, in respect of the search of Senator
Harris® office. The warrant was issued under section 69 of the Police Powers and
Responsibilities Act 2000 (Qld). In Mr Skehill’s view the powers conferred under the
Act did not expressly include a power to “mirror” on to compact discs, or download a
copy of, the contents of computers located on the premises named in the warrant and
to take away the copy thereby made. In his view:

...the warrant only allowed to be taken material that was reasonably
suspected to be evidence of the relevant offence and not an entire media
which might, or might not, contain such evidence.'’

Mr Skehill continued:

3.8 Moreover, the only computer storage media that could be seized (as
opposed to created) was that “purporting to relate to election re-
imbursement claims submitted by Pauline Hanson’s One Nation
Queensland Division for the 2001 State General Election to include
vouchers 601, 614, 662, 663 and 664”. Accordingly, the warrant did
not authorise the seizure (let alone the duplication of) of computer
storage media that related or purported to relate to any other matter.

3.9 In my view, the police officers executing the search warrant could
only have formulated a reasonable suspicion that the information
stored on computers located in Senator Harris’ office related to the
alleged offence, if they had opened and inspected each computerised
file and became satisfied that the contents of each file may have
contained such information or evidence.

3.10 But even if such examination had led to the requisite degree of
satisfaction on the part of the police officers in question, it would
seem that they would have had only limited capacity to remove
anything from Senator Harris’ premises:

(a) if the identified electronic document was on a computer media
that could be categorised as “purporting to relate to” the

10 See Appendix 5, paras 3.7(a) and (b), p. 15.
6
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specified matter, they would have been able to seize and
remove that media but such categorisation of a whole media
would appear problematical where the media contained many
thousands of other, unrelated documents;

(b) alternatively, they might perhaps have photographed a copy of
the computer screen displaying the identified electronic
document, but they would appear to have had no power either
to download that file onto another media or to print out and
take away a copy of the electronic file.

3.11 In my view, therefore, the actions of the Queensland Police Service
in:

(a) “mirroring” or downloading Senator Harris’ computerised
information onto compact discs;

(b) removing those discs from Senator Harris’s office; and
(c) transferring the data on those compact discs onto hard drives,
were outside the scope of its powers under the search warrant.

3.12 On that basis then, I consider that it would have been possible to
decide, without any examination of them or their contents, that none
of the documents able to be printed from the hard drives provided by
the Queensland Police Service was within the warrant and that all
should be immediately provided only to Senator Harris."'

26. Mr Skehill went on to say that, nevertheless, because the terms of his
engagement required that all documents be examined, and in case his view of the law
was incorrect, he did examine each of the 74,098 pages of documents. He concluded:

4.2  As aresult of that examination, I determined that none of those 74,098
pages was covered by the warrant. That is, none of the material
contained therein was material “purporting to relate to election re-
imbursement claims submitted by Pauline Hanson’s One Nation
Queensland Division for the 2001 State General Election to include
vouchers 601, 614, 662, 663 and 664”.

4.3 It was accordingly unnecessary to determine which of the documents
would also have been immune from seizure on the basis of
parliamentary privilege.'

27.  Mr Skehill summarised his findings as follows:

5.1 For the reasons set out below, I consider that:

11 Appendix 5, p. 16.
12 Appendix 5, p. 16.
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(a) the actions of the Queensland Police Service in:

(1) “mirroring” or downloading Senator  Harris’
computerised information onto compact discs;

(11) removing those discs from Senator Harris’s office; and

(ii1))  transferring the data on those compact discs onto hard
drives,

were outside the scope of its powers under the search warrant; and

(b) in any event, none of the material taken away by the
Queensland Police Service in electronic form was within the
material that could have been seized under the warrant because
it did not purport to relate to “election re-imbursement claims
submitted by Pauline Hanson’s One Nation Queensland
Division for the 2001 State General Election to include
vouchers 601, 614, 662, 663 and 664”.

5.2 Therefore, all the documents printed out by me, the 5 compact discs
and the 3 hard drives are to be returned to Senator Harris and no
material is to be provided to the Committee of Privileges for
transmission to the Queensland Police Service."

28.  The committee wishes to record its appreciation of the work performed by
Mr Skehill and his colleagues in evaluating the documents and preparing the statement
to the committee.

Comment

29.  Mr Skehill did not have to determine which of the documents would have been
immune from seizure on the basis of parliamentary privilege because, in his
evaluation, none of the 74,098 pages of documents lawfully could have been seized
under the warrant. As all of the documents were found to be outside the terms of the
warrant the question as to whether any were privileged documents did not need to be
pursued.

30. The Senate has, on two occasions, in the case of Senator Crane and, through
the Committee of Privileges, in the case of Senator Harris, commissioned independent
counsel to determine whether documents seized by police from senators’ offices were
immune from seizure because of parliamentary privilege. On each occasion
independent counsel was also asked to determine whether any of the documents were
outside the terms of the search warrant. In respect of the documents seized by the
Australian Federal Police from Senator Crane’s offices, a large proportion was found
to be outside the search warrant. In respect of the documents seized from Senator
Harris’ office, all were found to be outside the search warrant.

13 Appendix 5, p. 17.
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31.  The committee records that the Senate is effectively performing a function
which should be performed by the courts. The decision in Crane v Gething is not the
appropriate response to the issue of determining the application of the law of
parliamentary privilege to documents seized by police under warrant. In the
committee’s view, it should be for the courts to apply the law of parliamentary
privilege and to make such determinations, as the courts do with any other law. This
was the submission made by the Senate in that case.

32.  Apart from the issue of the application of parliamentary privilege, the courts
have the responsibility of determining whether documents are immune from seizure
because they are beyond the scope of a search warrant. The committee is of the view
that the Senate should not normally be involved in determining whether documents
seized by police fall within the terms of a search warrant. Such determinations would
not be necessary if police forces observed the limitations set out in particular warrants
when executing searches. That is what they are required to do by law.

33. It appears to be the current custom of some police when executing search
warrants to sweep up every piece of information in an office and then spend weeks,
months or years examining it to determine whether it has any relevance to the alleged
offence. It may be that this is seen as an “easy way out” of the problem created by the
vast amount of information which can be stored in a computer. If that is so, the law
relating to search warrants needs to be re-examined to determine whether there is a
satisfactory solution to that problem which does not involve granting police arbitrary
and unlimited powers of seizure and repeating the circumstances of this case.

34.  In respect of material which may be subject to a claim of parliamentary
privilege, the Committee of Privileges has for some years advocated that appropriate
protocols be developed between the Presiding Officers and law enforcement
authorities to provide agreed procedures for the execution of search warrants in
senators’ and members’ offices.

35.  The committee canvassed the development of such protocols in its 75" report."
It recommended the guidelines developed by the Australian Federal Police and the
Law Council of Australia, in relation to legal professional privilege, as an appropriate
basis for discussion between the Presiding Officers and the Attorney-General on the
development of similar guidelines in respect of claims of parliamentary privilege.
Under such a model, where police proposed to seize documents in respect of which a
claim of privilege was raised, the documents would be sealed and delivered to a
neutral third party until their status could be determined by a court.

36.  Following the presentation of the 105" report of the Committee of Privileges,
the chair, on 18 July 2002, wrote to the then President of the Senate requesting advice
of any progress towards developing appropriate guidelines. The President responded
that discussions had taken place between officers of both Houses and officers of the
Australian Federal Police and the Attorney-General’s Department, and that the

14  Senate Committee of Privileges, 750 report, March 1999, PP No. 52/1999.
9
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Attorney-General’s Department had subsequently indicated that development of the
guidelines would proceed “with expedition”. However, draft guidelines have not yet
been provided to the Presiding Officers.

37.  The Committee of Privileges recommends that the Presiding Officers and the
Attorney-General finalise draft protocols as proposed as soon as practicable, and that
the committee be given opportunity to comment on the draft.

Robert Ray
Chair

10
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