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GOVERNMENT RESPONSE TG THE SENATE LEGAL AND CONSTITUTIONAL
LEGISLATION COMMITTEE REPORT ON THE PROVISIONS OF THE
TELECOMMUNICATIONS (INTERCEPTION) AMENDMENT BILL 2006
EXECUTIVE SUMMARY
The Telecommunications (Interception) Amendment Biil 2006 (the Amendment Bill)
was referred to the Legal and Constitutional Legislation Committee for inquiry on
I March 2006 for report by 27 March 2006.

This response addresses each substantive recommendation.

SUBSTANTIVE RESPONSE TO EACH RECOMMENDATION OF THE REPORT

Government response to Recommendation 1: Accepted in part

The Government agrees that there should be no ambiguity surrounding access to
stored communications. A general prohibition on accessing stored communications
was implemented in the Telecommunications (Inierceptmn) Amendment Bill 2006
{the Amendment Bill) and can be found in Section 108 of the 7t clecommumcatzons
(Interception and Access) Act 1979 {the Interception Act).

To remove any uncertainty surrounding the relationship between the Stored
Communications Warrants regime in the Interception Act, and other legislative
powers of access arising from search warrant or notice to produce provisions, the Bill
was amended fo insert Section 108(1A}). This provision clarifies the fact that covert
access 1s only available by means of a Stored Communications Warrant under the
Interception Act. Other mechanisms require written notice to be given to the sender or
recipient of the communication and thus cannot operate covertly. .

The Blunn Report has separately recommended the transfer of sections 282 and 283
Telecommunications Act 1997 (the Telecommunications Act) to the Interception Act.
Implementation of this recommendation would create a single regulatory framework
for access to telecommunications data for security and law enforcement purposes.




Government response to Recommendations 2 and 3: Not accepted

The Government has implemented a separate regime for access to stored
communications to reflect technological developments in the storage of documents,
and different privacy impacts. The new regime clarifies and centralises access
arrangements for a range of enforcement (criminal-law enforcement, civil penalty-
enforcement and public revenue) agencies, which have previously accessed to stcored
documents via a rang,e of different warrant and notice to produce provisions.

It is not agreed that access to stored communications should be limited to intercepting
agencies under chapter 2 of the Interception Act. The wider group of civil penalty
enforcement and public revenue protection agencies have a legitimate need to access
these types of information to enable effective investigations. This reflects the reality
that the growing dominance of electronic communications in all forms of business and
personal transactions displaces and renders obsolete agencies’ earlier powers of
access to paper documents.

However, this access is subject to controls. In particular, stored communications
warrants may only be granted in relation to investigations into a contravention of a
law of the Commonwealth, a State or a Territory that is:
o a serious offence {the existing threshold for obtaining a telecommunications -
interception warrant, as defined by section 5 of the Interception Act);
o an offence pumshable by imprisonment for a period, or a maximum period, of
at least three years, or the equivalent pecuniary penalty (which is at Jeast 180
penalty units for individuals or at least 900 penalty units for corporations); or
o abreach of a civil penalty provision that would render the person committing
the contravention liable to a fine of at least 180 penalty units (or at least 900
units if the person is a corporation).

In accordance with section 4AA of the Crimes Act 1914, 180 penalty units is
equivalent to $19,800 and 900 penalty units is equivalent to $99,000.

Government response to Reécommendation 4: Accepted in part

The form and content of a stored communications warrant were specified by the
Telecommunications (Interception) Amendment Regulations 2006 (No. 1) made on 2
June 2006. The Regulations requzre the person to whom the warrant applies to be
fully identified. Where the person’s name is not known there is scope for a
telecommunications service to be identified.







