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Summary
This submission addresses the issue of the proposed abolition of the position of
Aboriginal and Torres Strait Islander Social Justice Commissioner.1 It argues that
the abolition of the position is an example of systemic racism which will have an
adverse effect on Indigenous people. It is further argued that the position was set
up by the Federal Government as a special measure for the advancement of the
human rights of "first Australians",2 and that it should not be abolished as its
purpose has not yet been achieved.

The proposed restructure of the Human Rights and Equal Opportunity
Commission
Pursuant to the proposed amendments to the Human Rights and Equal
Opportunity Act 1986 (Cth) envisaged by the Australian Human Rights
Commission Legislation Bill, the Aboriginal and Torres Strait Islander Social
Justice Commissioner will be replaced by Human Rights Commissioners with
responsibility for monitoring the exercise of human rights of all Australians.
Under this re-organisation all issues relatin~ to those human rights protected by
the suite of Federal anti-discrimination acts will be dealt with equally by three
Commissioners. Every Commissioner will bear responsibility for the functioning
of the Commission with respect to all aspects of racial discrimination and
vilification, sexual discrimination and harassment and disability discrimination
and harassment. On the face of it, all Australians will be provided with an equal
opportunity to have their human rights promoted, monitored and protected by the

Commissioners.

1 Pursuant to the amendment repealing ss 46A and 468 Human Rights and Equal Opportunity

Commission Act 1986 (Cth).
2 The Hon Michael Duffy MP, Second Reading Speech on the Human Rights and Equal

Opportunity Legislation Amendment Bill (No 2) 1992, 3 November 1992.
3 Racial Discrimination Act 1975 (Cth); Sex Discrimination Act 1984 (Cth); Human Rights and

Equal Opportunity Act 1986 (Cth); Disability Discrimination Act 1992 (Cth).
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Equality before the law
All modern legal systems are predicated on the notion that everyone stands
equal before the law. In theory therefore the proposed amendments will apply
equally to all Australian citizens whose human rights are protected by the
Commission. However as Anatole France ironically wrote at the end of the
nineteenth century:

Another source of pride is to be a citizen! For the poor this consists of
supporting and maintaining the rich in their power and their idleness. The
poor must labour in the face of the majestic equality of the laws, which
forbid rich and poor alike to sleep under bridges, to beg in the streets, and
to steal bread.4

Anatole France's point is that though the laws may appear neutral and apparently
apply equally to everyone, they affect only the homeless, the poor and the hungry.

To give a contemporary example of systemic discrimination -in the early 1990s the
State of Queensland designed a public building, the Brisbane Convention Centre.
The main entrance was to be a set of steep stairs leading up from the street. All
patrons would have the same opportunity to enter by the main entrance, but in fact
well over 10% of Queenslanders would not be able to take advantage of this
opportunity: the steep stairs would be a barrier denying access to the disabled, the
aged, and people with prams and strollers. The Queensland Anti-Discrimination
Tribunal held that the installation of a lift at the front entrance would benefit those
people who:

would feel welcomed into a major public building and would not be excluded
in fact from the principal entrance used by others. It would enhance their
rightful acceptance as members of the community with equal dignity and
worth and thus further the objects of the Act.5

The Federal anti-discrimination acts have similar objects6 -to promote the
exercise and enjoyment of the fundamental human rights of equality and dignity,

Providing the same opportunity to all Australian citizens to have their human
rights monitored by all the Commissioners apparently fulfils the objects of the
legislation. The effect however is the amendments will "treat equally things that are
unequal".? I suggest that the proposed amendment to restructure the Human
Rights and Equal Opportunity Commission will have an adverse effect on

Indigenous Australians.

4 France A Le Lys Rouge Calmann Levy, Paris, 1953 p 78. Present author's translation.
5 Cocks v State of Queensland (1994) EGC 92-612 at 77,284
6 see, for example, s 3 Sex Discrimination Act 1984 (Cth); s 3 Disability Discrimination Act 1992

~Cth).Castlemaine Tooheys Ltd v South Australia (1990) 169 CLR 436 at 478 per Gaudron and

McHugh JJ.
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The Cobo Report, presented to the United Nations in 1986, identified the
following features common to Indigenous peoples:

Indigenous communities, peoples and nations are those which, having a
historical continuity with pre-invasion and pre-colonial societies that
developed on their territories, consider themselves distinct from other
sectors of the societies now prevailing in those territories...They form at
present non-dominant sectors of society and are determined to preserve,
develop and transmit to future generations their ancestral territories, and
their ethnic identity, as the basis of their continued existence as peoples,
in accordance with their own cultural patterns, social institutions and legal

systems.8

The Draft Declaration on the Rights of Indigenous Peoples, 1994 recognises
there are particular human rights to which Indigenous people are entitled over
and above the rights common to all human beings. These include the right to
make choices which enable Indigenous peoples to retain their cultural identity
and to receive respect for their cultural values, languages, traditions and forms of
social organisation. To work towards the recognition and enjoyment of these
human rights it is necessary to adopt culturally sensitive means of
communication, and to observe Indigenous law and protocols. These
approaches differ from those taken when dealing with non-Indigenous issues.

The establishment of the position of the Aboriginal and Torres Strait
Islander Social Justice Commissioner
In 1992 the Federal Parliament recognised that the existing structure of the
Human Rights and Equal Opportunity Commission took no account of the special
circumstances of Australian Indigenous peoples. Alerted by the findings of the
Royal Commission into Aboriginal Deaths in Custody to the fact that Indigenous
Australians suffered disadvantage which was qualitatively and quantitatively
different from that experienced by other Australians, the Federal Government
swiftly moved to create the post of Aboriginal and Torres Strait Islander Social
Justice Commissioner as one of a raft of measures aimed at redressing this

disadvantage.


