Submission to the Senate Legal Inquiry concerning the Disability Discrimination Amendment

Bill 2603 (Commonwealth)

Discrimination against Drug Users ~A Retrograde Step

DDLAS
Brisbane
Larry Laikind BDSe, LLB(Hons) BCL{Oxon)

Solicitor

The Disability Discrimination Legal Advocacy Service (DDLAS) auspiced by the Welfare nght
Cenire (Embane‘n make the following submission reg,qrdmg the. I)mab%!itv ‘Discrimination Amendmené

Bill 2003 Cth).

Briefly, this bill secks 1o remove drug addiction from the protection of the Disability Discrimination
Act (DDA} 1992 (Cth). Drug addiction will only constitute a disability where the addicted person is
currently undergoing treatment for his or her addiction. Key words such as addiction, addicted person,

treatment and service are not defined.

DDLAS (Brisbanc) provides representation advice and referrals in all aspects of disability
discrimination work. Advice and represeniation is on behalf of persons and groups ol persons with
disabilitics. There is also some policy, community cducation and taw reform work underiaken by this

SErVice.

The 1992 Commonwealth Disability Discrimination Act (DDA) has been drafted very broadly in
regards to the definition of disability. Any aitempt to [ragment certain groups or categories of persons
with conditions that may or may not amount o a disability is a weakening of the legislation. Legal
argument is then spem in determmmg whutber ornota person has a- dzsabzhty This is not gemraiiy the
case at present. Time is concentrated iipon determining if there has heen direct of indirect
discrimination because of the disability and whether ot not one of the exemptions (defences) applies to

enable unlawful discrimination to be made lawful.

The DDA is an example of cquality legislation. Tt does not bestow positive benefits upon persons with
disabilitics. Rather, it is aimed al removing barriers o facilitate equal participation (as much as
possible} into the community. It is aimed al removing arbitrary and capricious behaviour, practises and
attitudes as well as physical barries to this participation. It is not an example of positive or affirmative
action legisiation that provides a prelerence to mermbers of a particular class of persons. The DDA
does not for exampie requre that a person with 2 mental iliness be hired ahead of 2 person without a

mental iliness. The DDA is designed to prevent less favourable treatment because of the disability.




For example, an employer is ordinarily prohibited from dismissing an employee because of his

schizophrenia.

Not all examples of illicit drug use of addiction may fall within the category of a disability. Where
there is medical evidence Lo support the person as having a disability then the DDA should apply to

supply core basic human rights avoiding the arbitrary and capricious practises of discrimination.

This is by no means the first exampie of attempls 1o exclude politically unpopular conditions from the
protection of disability discrimination legislation. The 1990 Americans with Disabilities Act (ADA) is
a prime exampie. One of the enumerated exclysions from protection in the ADA is illicit drug use.
‘This will be discussed later in this submission. Such exclusions may be politically popular with
conscrvative voters but miss the point of Anti-Discrimination legistation and further marginalise an

already marginalised group of persons in socicly.
Purposes of the DDA

The stated objects of the DDA are in section 3 of the Act. They are to eliminate as far as possible
discrimination against persons on the grounds of a disability in specific enumerated areas. These arcas
are work, education, access 1o premises, provision of goods and services, accommodation, sports, land

clubs, existing laws and the administration of Commonwealth laws and programs.

The section goes on to provide that an objective is o ensure as far as practicable, that persons with

disabilitics have the same right to equalily before the law as the rest of the community.

Finally, the last objective is to promoic recognition and accepiance within the community of the

principle that persons with disabilitics have the same fundamental rights as the rest of the community.

The right that is protected by the DDA is the right not to be discriminated against because of a person’s
disability. Where a particular disability that has medical evidence for it’s recognition as a disability
such as the diagnostic and statistical manual of mchtal ifliness (DSM4) then the stated objects of the
DDA are not being met by excluding particular disabilities from protection. Are the objective of the A
met if a user of heroin, dexamphetamine ot marijuana could be denied service at a supermarket or bank
or admission 10 a movie theatre due solely 1o the use or addiction of the illicit substance? A 16-uear
old apprentice painter who is a user of cannabis or speed has a far worse opportunity lo participate in
the community if the employer upon tearning of the illicit substance usage immediately ferminates his

apprenticeship. Tt is likely that the lo of a job or training opportunity will further exacerbate the itlicit

drug usc or addiction rather than make the individual seek treatment for his or her condition or

addiction.




Coverage of the DDA

The DDA is designed to prohibit direct o1 indirect discrimination on the basis of a disability within the

specitied areas stated within the objects as previousty mentioned.

Direct discrimination or overl discrimination may occur where a person is treated less favourably than
a person is without the disability is where one of the reasons for the less favourable treatment is the
disability. Not allowing a person with a mental illness o eal at McDonald’s could be such an example

if one of the reasons for the prohibition is the mental Hness.

Indirect discrimination oceurs where an alleged discriminator imposes a term of condition. The petson

cannot cﬁmpiy w1th the term. A hxghnr praportmn of pe,rscms without the disabmiy can comply with

" \hie térm than a pwpie wxihcut the dasabahty F mal}y, 31 is unreaqonab ¢
fo premises complaint is generally one of indirect discrimination. Stairsinto a huilding impose a lerm
that a person who uses a wheelchair will find it difficult to comply with. 1t may or may not be

reasonable to impose such a term based upon the cost of rectification in the form of a lift or ramp.

Once 2 person establishes the initial case of discrimination it is then up 1o the alleged discriminator (0
argue the applicability of one of the defences. The most common defence is that of unjustifiable
hardship. This is a defence of cost/bencfit. All of the circumstances are 10 be looked at when
delermining if this defence is ostablished. Section 11 of the DDA requires on 1o look at: (a) the nature
of the benelit or detriment (o all persons (such as allowing mothers with prams and young children o
use a lift even though they do not have 2 disability) the cost of the services or facilities and the
financial status of the respondent (a lift may be very expensive when one looks at a small business).
The effect of the disability may be 1o totally bar a person from participation. One also looks at an

action plan in the case of 2 service provider,

When dealing with the DDA issues of unjustifiable hardship are one of the key determining factors. It
has not been &he case genemlly that a prei;mmary quesu{)n ame% as 10 exclusion of the wmp}amt by

ehmmatmg wrtam Lategmies of pe,rsnm from cﬂvemge Nai au aruds ei human aneieavauzr :t!‘ﬁ mvnmﬁl o
by the DDA, For example, a complaint involving one neighbour against another may g give rise to a

complaint in private nuisance or negligence but would probably not fall within a specilied arca under
the DDA

Definition of Disability

Disability is defined using the widest possible language in the DDA. It is defined to include any
physical, intellectual, sensory, neurological, mental,and learning disabilities. 1t includes the presence
in the body of organisms that cause disease such as the IV viruse or wherculosis. It includes the loss

of part of the body such as the loss of a digit. It includes a disfigurement such as a burn victim. The

1o mz;}ose thie term Aﬂ acn,usa:."f--'_;_ SRS r




disability may be transient minor or irivial. The condition could be presently existing or existed in the

past such as polio or exist in the fulure such as a heart condition or be imputed to exist.

This very wide definition of disability is far more inclusive than cither the 1960 ADA or the 1995

British Disability Discrimination Act.

Mental illness is not specifically mentioned bul in section 4(g) of the definition of disability it includes,
« 5 disorder, illness or disease that affects a person’s thought processes, perception of reality, emotions

or judgement or resulls in disturbed behaviour.”

Drug addiction has been held in certain circumstances to constitute a mental illness within the

diagnostic and. statistical rhaf_n_ua_l;_ef'méntalj :ik_l-n§§5_ as,well as World Health and United Nations finding.

The wide definition of disability means thai concentration is focused upon whether direct or indirect
discrimination has occurred and whether or not one of the defences is established pursuant to the
enactment. I drug addiction is to be removed from the DDA there will be expansive legal argument as
1o whether the person is not an addict or undergoing treatment in an effort to gain coverage of the
tegistation, This does not appear © be in the spirit of the DDA, which is expansive and inclusive in

naiure.

The Americans with Disabilities Act (ADA) 1990 takes a far more restriclive approach to the definition
of disability. This Act was a piece of comparable Disability Discrimination legislation that was greatly
considered during the drafting of the DDA, (See the article by Roberi L. Burgdorf Jr. on eof the major
authors of the ADA, in 1991 volume 26 Harvard Civil Rights and Civil Libertics Law Review PP 413-
572) Burgdorf discusses the definition of disability under the ADA and the exclusions at pages 4435~
452 of this article.

A disability is defined a physical or mental impairment that substantially Lisnits one or more of the
major life activities or a record of such a physical or mental imipairment or an imputation of such an
Physiological conditions or cosmetic disfigurement are incorportated within the definition of

impairment.

{t is not enough that the impairment simpty exist for an ADA complaint. The impairment must
substantially limit one or more life activity. These activities include such things as walking, breathing,
working, sceing, hearing eating. 1l was designed that protection should not be afforded w a person
with a sore toe or a iransient of trivial impairment. "This does open the door, however, 1o legal debate

as 1o how various impairments substantially limit a major life activity.




The ADA (pages 451-453 of the Burgdor! article as above), was passed through a period of political

compromise in the USA Scnate during a debate that occurred on September 7 1989. Conservative

Senators Jessie Helms, William Armstrong, and Gordon Humphry opposed

without many exclusions from coverage. 1t was proposed by these persons

the passage of the Bill
that pacdophilia,

kieptomania, manic depression, homosexualily, psycho-sexual disorder, AIDS, tranvestitism, illicit

drug use, bi-sexualily, voyeurisni, and compulsive gambling. Senator Kennedy spoke out in support

of HIV not being excluded from the ADA. Senator Domacini supported manic depression (Bi-polar

Affected disorder) and schizophrenia as deserving of protection under the Act. Senator Domacini said

that Winston Churchill and Abraham Lincoln had both had these disabilities.

Al the end of the senate debate, none of the other g,roup had senators to speak in their favour.

Lcmsequmi%y a large aumber of catcgm; by

el dmgﬂ Fofus Xﬂahiy and’ hmexuahw--tranweamm.

voyeurism, gender identity disorder, compulsive gambling, kleptomania, py

sexual disorders.

There appears to be an inconsislency with these specific exclusions and the

cluded §rom this ADA

These are:-users of

romania, and psycho-

inclusive rights based

theory of the ADA. There appears 1o be no justification for the removal or exclusion of many of the

above listed condition that may be a mental disability. The justification is that these conditions are

socially and politically unpopular. The individual is seen as either somehow responsible for his or her

own condition or eise in the case of conditions such as pacdophilia they are

seen as a threat to society.

Perhaps their condition in ‘he minds of the silent majority justifics an ostracism from the community.

1t is submitied that this is an incorrect approach. The denial of equal treatment does not confer a

benefit but rather prevenis disadvantageous treatment because of the disability. Itcan make an already

difficult situation very much worse. The stereotyping of mental illness may be seen as 4 cause or

justification for the removal of certain conditions {rom the ADA, This simply is a mistake or

misguided analysis.
Affirmative Action

The DDA should not be confused with special measure, positive aclionora

ffirmative action. Section

45 of the DDA allows such policies to give 2 preference and not 1o be challenged by using the DDA

against them. They are however, outside the scope of the DDA, This means that if therc is an

affirmative action policy that operates discriminatorily, the DDA cannot be

challenge the policy or program.

used as a weapon 1o

An example of an atfirmative action policy might be that a certain percentage of persons with a

disability must be hired by an employer (1945 Great Britian Disabled Person’s Employment Act).




Another example is that where there is a tic in qualifications then the person with a disability must be

hired in favour of the person without the disability.

The DDA does not confer a preference to an ilticit drug user. It does not say that where there is a tie in
qualifications then the person with the cocaine addiction must be hired in preference 1o the person
without the addiction. The DDA simply prohibits less favourable trcatment upon the basis of a
disability in certain areas. Wha chance would a 14-year-old child have if the school is able 1o say

“you are an illicit drug user of addicted to cannabis so you cannol g0 to school,

Recommendations

The D;sabliziy stcnmmauon Amcncimam Bxli (Cth) 2003 removes drug, dddlLuOﬂ from the covcrage

i QE iha QI}A “This is Gnless’ the addsct ot usér of he 11§1c1t--substanﬁ,a 1s.ur§dergmng {rcatment for the.

addiction. Addiction, addicted person treatment and scrvice are not defined.

1t is recommended that this bill be shelved. The theory those persons should be made responsibie for
their own addiciion may apply in certain cases bui not in others. A person may not be responsible for
his or her addiction. A person may not recognise the need for treatment. Treatment may be
unavailable of too costly. Moe money could be spent in providing treatment facilities rather than

removing access 1o legislation to proisct basic human rights.

DDLAS (Brisbane) fully support the submission of Mr Phillip Lynch from Homeless persons Legal
Clinic and the Public Interest Legal clearinghouse Victoria (PILCH). DDLAS also supports the
submission proffered by DDLC New South Wales. It is for this reason that much or the reasoning

atilised in those submission have not been repeated.






