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TERMS OF REFERENCE

On 29 June 2000 the Senate referred to the Senate Economics Reference Committee
the matter of mass marketed tax effective schemes and investor protection for inquiry
and report with particular attention to:

I. The adequacy of measures to promote investor understanding of the financial and
taxation implications of tax effective schemes;

ii. The conduct of, and the adequacy of measures for controlling, tax effective
scheme designers, promoters and financial advisers; and

iii. The ATO’s approach towards and role in relation to mass marketed tax effective
schemes.
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DEFINITIONS

Amended Assessment

An amended assessment is when the ATO re-assesses a taxpayer's tax liability.
Amended assessments involve a more detailed review than is the case with
assessments which mainly involve the ATO accepting a taxpayer’s return at face
value.

Deductions

Money you spend to enable you to earn income. Allowable deductions include, among
other things, stationery, equipment, rent, electricity, telephone and tools. The value of
the deduction is subtracted from assessable income to calculate your taxable income.

Non- and Limited- Recour se L oans

Inthe ATO’ s view, anon-recourse loan (NRL) is an arrangement where the lender has
no recourse or right to reclaim the loan beyond a specified security of the borrower.
Usually the * specified security’ istied to the scheme’s earnings (eg, the sale of timber
in afforestation schemes). In other words, with an NRL the borrower is not personally
at risk to repay the loan, apart from the specified security.

A limited recourse loan (LRL) exposes the borrower to slightly more risk than an
NRL. Under an LRL the lender may have recourse to other assets of the borrower’s,
beyond the specified security. For instance, the borrower may be required to repay the
investment loan in full, even if the income from the scheme is less than the
outstanding balance on the loan.

Round Robin Financing

A round robin arrangement involves a circular ‘paper flow’ where little real capital is
at stake. It often involves, according to the ATO, the passing of documents such as
cheques, promissory notes and so on among connected parties, usually on the same
day, with no change to the overall level of cash. While it creates the appearance of a
financial transaction, thereislittle or no cash generated that can go into the underlying
business of the investment.

Private Binding Rulings

Private Binding Rulings (PBRs) provide certainty on the tax benefits or consequences
of an investment to individual investors. These rulings only apply to the individual
taxpayer who requested the ruling (compare with Product Rulings below). As with
Product Rulings, PBRs provide no protection in circumstances where the investment
arrangement is not carried out in accordance with the information provided to the
ATO.



Product Rulings

The ATO issues Product Rulings for individual investment schemes. Product Rulings
are intended to provide certainty for potential investors by confirming the tax benefits
of the investment. Unlike Private Binding Rulings which apply only to individuals,
Product Rulings apply to al participants in the investment. Product Rulings relate
only to the tax consequences of the investment. They do not involve any ATO
assurance as to the investment’s commercial viability, that charges are reasonable,
appropriate or represent industry norms, or that projected returns will be achieved or
are reasonably based. A Product Ruling only applies if the arrangement is carried out
In accordance with the information provided to the ATO.

Promoters

‘Promoters’ is a general term which can include investment scheme designers, the
principals behind schemes and their managers, and those involved in the marketing
and promotion of schemes.

Tax Rulings

Tax rulings provide the ATO's view on genera matters of tax law (such as the
deductibility of expenditure in relation to investment schemes, for instance). These
have wider application than Product Rulings which relate to single investments.



PREFACE

On 29 June 2000 the Senate referred to the Committee the matter of mass marketed
tax effective schemes and investor protection for inquiry and report. In September
2000, the inquiry was advertised in the national press and on the internet, and
interested parties were invited to make submissions to the Committee.

The Committee received 899 submissions, as well as several supplementary
submissions, particularly from the Australian Taxation Office. These are listed at
Appendix I.

The Committee held the following public hearings:

Canberra, 11 December 2000, 31 January, 3 April, 26 July, 21 and 23
August 2001,

Melbourne, 9 March 2001;
Kalgoorlie, 19 March 2001,
Perth, 20 March 2001; and
Sydney, 24-25 July 2001.
The Hansard transcripts are published on the Committee’ s webpage.

Thisisthe Committee’ s third and final report on the inquiry. The Committee tabled an
Interim Report on 25 June 2001, and a second report, A Recommended Resolution and
Settlement, was tabled on 26 September 2001.

The Committee wishes to thank everyone who contributed to the inquiry by making
submissions, providing other information or appearing before the Committee at public
hearings.
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LIST OF RECOMMENDATIONS

Recommendation

1.30 The Committee recommends that the Government provide the ATO with the
necessary powers to enable it to apply to the courts for injunctive relief to prevent the
marketing of and investment in tax abusive arrangements contrary to the law.

Recommendation

152 The Committee recommends that, to strengthen lines of communication with
the tax industry and market, the ATO establish formal procedures for indicating its
concerns about emerging compliance risks through peak bodies and other forums such
asthe National Tax Liaison Group.

Recommendation

1.59 The Committee recommends that the ATO include information about tax
effective schemes in the TaxPack to improve general taxpayer awareness of the issues
and potential risks surrounding tax effective schemes. This information should
highlight the ATO’s powers at law to review tax returns after deductions have been
paid.

Recommendation

2.68 The Committee recommends that a review be conducted into the nature and
extent of the public interest responsibility that tax professionals should adopt for the
integrity of the tax system. The review should be conducted by an appropriately
qualified person, who should consult with the Board of Taxation, the ATO, the tax
profession and other relevant business and community bodies. The review should
include consideration of the issues of tax planning and the mass marketed schemes
episode.

Recommendation

3.36 The Committee recommends that the ATO, in consultation with the Taxation
Institute of Australia, the Commonwealth Ombudsman and other relevant bodies,
develop measures to educate taxpayers about their obligations and rights in the self-
assessment environment. Particular attention should be given to ensuring that
taxpayers are made aware of the period over which the ATO may review their returns
and amend their assessments. Further to the recommendation at paragraph 1.59,
information about the ATO’s power to review and amend assessments, and the time
periods that apply, should be clearly stated in the TaxPack and on notices of
assessment sent to taxpayers.

Xiii



Recommendation

3.48 For this reason, the Committee recommends that the test case Litigation Panel
publish the criteria in the light of which it will recommend cases for funding and
publish the reasons for its recommendations in particular cases.

Recommendation

3.51 The Committee recommends that the Government undertake an analysis of the
adequacy of current mechanisms for obtaining judicial resolution of disputed or
contentious tax law interpretation. This analysis should include consideration of
whether and how the ATO might obtain alega judgement without having to be taken
to court by a taxpayer objecting to an ATO determination, and consideration of the
merits of establishing a specialist federal tax court.

Recommendation

4.78 The Committee recommends that the government seek advice from both ASIC
and the ACCC on the question of the adequacy of the current measures for monitoring
the schemes market, with particular reference to agribusiness and franchise schemes.
This advice should address matters such as the role of specific industry associations
and the Australian Managed Investments Association in ensuring that compliance and
disclosure obligations are met, the development and publication of further
benchmarking measures which draw on industry wide standards and expertise, and
any other measures required to ensure the adequate protection of investors in this
sector.
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CHAPTER 1

MANAGING COMPLIANCE RISKS

I ntroduction

1.1 Abusive tax planning arrangements pose a significant compliance risk for the
Australian Taxation Office (ATO). This risk must be managed effectively if both the
tax revenue and the integrity of the tax system are to be protected.

1.2 In its Interim Report of June 2001, the Committee rehearsed in detail the
compliance risks posed by the rise of mass marketed schemes and discussed the
ATO'’s response to them. In this Chapter of its third and final report, the Committee
builds on that discussion in order to identify the ongoing risks posed by these types of
scheme and the administrative arrangements required to manage them effectively.

1.3 The Committee examines the following issuesin turn:

Current levels of deductions and compliance risk;
ATO communication strategies to the market; and
ATO risk management strategy.

Current levels of deductionsand compliance risk

14 In assessing the adequacy of ATO measures for preventing a recurrence of the
mass marketed schemes crisis, the Committee has attempted to analyse developments
in levels of disallowed deductions and compliance risk since the ATO’s crackdown on
schemes in 1998. However, the Committee is aware that it may be too early to
determine accurately the effect of the ATO’s campaign on the schemes market and on
the compliance attitudes of those who invested in schemes.

15 One constraint is the variability of ATO data for recent years on levels of non-
allowable deductions, which is discussed further below. The variable state of this data
makes it difficult, for example, to get a firm grasp on the extent to which deductions
have declined, which in turn poses problems for assessing the current level of
compliance risk presented by mass marketed schemes.

16 The Committee notes that the Australian National Audit Office (ANAO) is
planning to conduct an audit of the ATO’s performance in aggressive tax planning®
and expects the results of the audit to provide useful input to the question of the effect
of ATO initiativesin this area. In the meantime, the Committee’ s conclusions are of a
provisional nature.

! Evidence, p.709.



Page 2 Chapter 1

17 With these qualifications in mind, the Committee notes the results of an ATO
internal evaluation, produced in June 2000, of its actions towards mass marketed
schemes. The evaluation found that:

After the marked increases in disallowable deductions from 1992-93 to
1996-97, deductions had levelled off;

Despite curbing the growth in deductions, the level continued to be
“unacceptably high, at around $1 billion in 1998-99’; and

‘the ATO had been largely successful in putting an end to schemes that use
non-recourse loans, effected by a round-robin flow of funds, to artificialy
inflate deductions relating to tax-shelter investments' .2

1.8 In addressing the level of compliance risk, the evaluation concluded:

The compliance problem has stopped growing and levelled-off. Thereis still
alarge amount of work to be done. The main problem appears to be a small
group of habitua avoiders who continue to promote aggressive tax
planning. The ATO needs to stay active and build on those strategies that
have proven successful in the past.®

19 The evauation estimated that ATO strategies had a maor impact in
containing the growth in deduction levels. ATO modelling based on the rate of growth
of deductions from 1992 to 1997 calculated that non-allowable deductions may have
continued to grow to around $2 billion in 1998-99 and $2.9 hillion in 1999-2000.
With deductions identified at June 2000 to be around $1 billion for 1998-99, it
appeared that growth had been capped.”*

1.10 Inthe ATO’s view, the levelling off of deductions post-1998 suggested that
its actions had brought about a change in taxpayer behaviour — a so-called ‘voluntary
compliance effect’ — with taxpayers exiting the schemes market or switching to
aternative allowable deductions.

111 The ATO's highly publicised campaign to attack the schemes market, and in
particular the decision to target one of the largest schemes, Budplan, appeared to have
also deterred promoters from launching similar large schemes onto the market in

Commissioner of Taxation, Annual Report 1999-2000, October 2000, p.71, reporting the results of the
Small Business Schemes Evaluation Report, June 2000. See also ATO Additional Information 15 June
2001.

3 ATO Additional Information 15 June 2001, Small Business Schemes Evaluation Report, June 2000, p.5.

4 ATO Additional Information 15 June 2001, Small Business Schemes Evaluation Report, June 2000,
pp.18-22.

° ATO Additional Information 15 June 2001, Small Business Schemes Evaluation Report, June 2000, p.5.
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1997-98 and beyond.® The evaluation concluded that ‘ some scheme types have come

and gone, while others have peaked and are now in decline’.’

1.12 However, more recent ATO data supplied in September 2001 reveals that
non-allowable deductions did not level off in 1998-99 but continued to climb to
around $1.5 hillion.? Furthermore, the current figure of $1.5 billion for 1998-99
marked an increase on the ATO estimate in May 2001 which was closer to $1 billion.’

1.13 The Committee questioned the ATO about the reasons for the change in
figures. It also sought current ATO figures for non-allowable deductions in 1999-2000
and 2000-2001, as well as the ATO’'s view on the implications of the level of
deductions over these years.

1.14  With regard to the variability of data on non-allowable deduction levels, the
ATO stated:

The database is constantly being updated to reflect information made
available to the ATO on new schemes we identify and additional
information on schemes we aready knew about as we progress our
investigations.™

1.15 In addition to the complexity involved in detecting potentially tax abusive
arrangements, another factor possibly behind the shifting state of deduction levels is
the delay experienced with some taxpayers lodging late tax returns. The ATO states
that ‘it usually takes between 3 to 6 months to gather sufficient information about a
scheme in order to quantify the number of cases, deductions dollars involved, and
overall nature of the scheme’.™ Late tax returns, which reveal hitherto undetected
schemes from earlier years, enable the ATO to uncover additional non-allowable
deductions but with the result that earlier estimates need revising.

1.16 Intermsof recent years, the ATO reported that it has identified non-allowable
deductions of $527 million in 1999-2000 and $121 million in 2000-2001. Although
the ATO noted that it is likely that these figures will need to be adjusted as more
information comes to hand, it stated that ‘we still expect a significant reduction from

earlier years .

6 ATO Additional Information 15 June 2001, Small Business Schemes Evaluation Report, June 2000, p.18.
! ATO Additional Information 15 June 2001, Small Business Schemes Evaluation Report, June 2000, p.11.
See Attachment A to the Commissioner’s opening statement to the Committee.

9 ATO Additional Information 22 May 2001, see Attachment G.

10 ATO Additional Information 19 September 2001, p.3.

1 ATO Additional Information 15 June 2001, Small Business Schemes Evaluation Report, June 2000, p.24.
12 ATO Additional Information 19 September 2001, p.3.
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1.17 Table 1 presents these latest figures combined with the levels of non-
allowable deductions across the 1990s.*®

TABLE 1. NON-ALLOWABLE DEDUCTIONS 1990-2001

YEAR NON-ALLOWABLE DEDUCTIONS
$Millions
1990-91 2
1991-92 7
1992-93 54
1993-94 54
1994-95 176
1995-96 288
1996-97 666
1997-98 1100
1998-99 1500
1999-2000 527
2000-01 121

1.18 The $527 million for non-allowable deductions in 1999-2000 represents a
two-thirds reduction compared with the previous year of $1.5 billion. In one sense,
this amounts to a dramatic drop in deductions and lends support to the ATO’s theory
that its actions have brought about a ‘voluntary compliance’ effect. That is, it appears
that many taxpayers who invested in mass marketed schemes have opted out of this
market or switched to investing in legitimate arrangements (such as schemes with
Product Rulings, for instance).

1.19 However, when compared against deduction levels for the preceding decade,
the $527 million is significantly more than the level of claimed deductions for the
1990-1995 period, that is, the period before the ‘ outbreak’ in scheme deductions from
1996 to 1999. Even the preliminary figure of $121 million for 2000-2001 represents a
relatively high level of non-allowable deductions compared with the early 1990s.

13 Figures for 1990-91 to 1997-98 are based on ATO Submission No. 845B, Attachment 1. Figures for
1998-99 onwards are based on ATO Additional Information 19 September 2001, p.3.
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However, the large falls in recent years do indicate that the action by the ATO is
having results.

1.20 In interpreting the trends suggested by recent levels of non-alowable
deductions, the ATO stated to the Committee:

We have been seeing a move towards a lesser number of participantsin new
schemes, but a higher level of deductions claimed by each taxpayer.*

1.21  Thisis consistent with the conclusion of the ATO internal evaluation of June
2000 (cited above), that the remaining problem appears to be ‘a small group of
habitual avoiders — both promoters and taxpayers — engaged in aggressive tax
planning and prepared, it would seem to the Committee, to brazen out the ATO’'s
attack on this activity.

1.22  Thetrend towards fewer participants but higher non-allowable deductions per
taxpayer, when taken with the significant fall in overall deduction levels, aso suggests
that the market for ‘mass or large-scale schemes has shrunk significantly while the
more specialised, ‘boutique’ end of the market for ‘habitual avoiders and high-risk
gameplayers remains a problem.

1.23  The Committee considers that the continued significant level of non-allowable
deductions has several important implications for the integrity of the tax system and
the ATO’s management of compliance risks. The Committee explores these, first, in
relation to the promoter industry and targeting habitual avoiders, before examining
ATO approaches to communicating with the market and risk management.

Promoter industry

1.24  The ongoing introduction of new abusive schemes onto the market place, as
reflected in continuing significant levels of non-allowable deductions, tends to support
the ATO view that ‘the growth of a highly competitive entrepreneurial promoter
market ... has been the most significant driver of the growth in aggressive tax
planning’.*®

1.25 Assuming the ATO is correct in saying that schemes with non-recourse
financing and round robin features are declining, then the emergence of new schemes
suggests that promoters are devising new forms of artificia tax planning, or
redesigning old models, to circumvent the ATO. According to the Commissioner:

| would like to be able to say that we have put schemes, and the actions of
promoters, behind us. | cannot. ...

We continue to see the emergence of so-called ‘boutique schemes which
are tailored to the circumstances of larger corporates and high income

14 ATO Additional Information 19 September 2001, p.3.
B Evidence, p.795.
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individuals. But stripped bare of their more sophisticated sounding features
and offsetting transactions, you are left with something very akin to the
mass marketed schemes, inflated deductions claimed where the economic
return is substantially reliant on the claimed tax benefit. Recent film
schemes are examples of this.*®

1.26 In addition to film schemes, the ATO has also detected a rise in deduction
claims for schemes based on retirement villages.'’

1.27  The continued marketing of abusive schemes in the face of ATO counter-
measures highlights the need for adopting and applying sanctions that target
aggressive tax planners and promoters. In particular, the Committee sees the proposal
that the ATO be given powers to apply to the courts for ‘injunctive relief’ to stop
investments in abusive arrangements contrary to the law as an important measure.*®

1.28 The ability to seek a court injunction on the marketing and selling of tax
abusive schemes would equip the ATO with the power and flexibility to respond
quickly to market developments before they gained momentum and got out of hand.
Such powers would help prevent a recurrence of the ‘outbreak’ experienced with mass
marketed schemes in the mid-1990s.

1.29 The ATO's capacity to bring a matter of concern to the courts in this fashion
would aso send a strong and unequivocal message to the market and, in particular, the
adviser industry. As is discussed later in this Chapter, being able to escalate its
concerns to the level of the courts would provide the ATO with an important channel
for signalling to the market that it is serious about its concerns and prepared to stand
by them in court. Such a move would help dispel any notion that the ATO was
avoiding having its position tested at law, as has been one of the views in currency
among adviser-investor circles involved in the mass marketed schemes episode.

Recommendation

1.30 The Committee recommends that the Government provide the ATO with the
necessary powers to enable it to apply to the courts for injunctive relief to prevent the
marketing of and investment in tax abusive arrangements contrary to the law.

Targeting habitual tax avoiders

1.31 The Committee shares the ATO’s concern about (in the ATO's words) the
‘unacceptably high’ level of ongoing non-allowable deductions. While the latest
figures suggest that compliance risk with mass marketed schemes is significantly on
the wane, the presence of a core group of ‘habitual’ avoiders participating in more
sophisticated arrangements is disturbing.

16 Evidence, p.798.
" ATO Additional Information 15 June 2001, Small Business Schemes Evaluation Report, June 2000, p.35.

18 See the Commissioner’ s statement to the Committee, Evidence, p.798.
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1.32 The persistent involvement of this taxpayer segment with aggressive
promoters and schemes presents a particular challenge to the ATO. It appears that the
broad-gauge measures used by the ATO to manage the compliance risk associated
with large-scale mass marketed schemes may be less effective in addressing the tax
planning behaviours of habitual avoiders. A more targeted approach would seem
necessary for tackling these scheme participants.

1.33 The Committee believes that targeted strategies that have proven successful
with comparable taxpayer segments may provide useful models for the schemes arena.
In particular, the compliance strategies used in relation to High Wealth Individuals
(HWIs) could serve as starting point for developing appropriate measures. Some of
the approaches trialed effectively with HWIs have already been adopted for scheme
participants. For example, the ATO is using expanded tax returns (now called current
year data collection)’® for taxpayers and promoters with two or more years
participation in schemes as a means of enhancing its intelligence on market
developments and tax planning techniquesin this area.

1.34 To some degree the ATO is involved in a battle of attrition with habitual
participants in sophisticated aggressive tax arrangements. By definition, this group
appears willing to ‘tough it out’ in gameplaying with the ATO. The co-existence of
this taxpayer segment and an aggressive promoter market points to the need for the
ATO to adopt a mix of strategies that addresses both the supply-side and demand-side
of this compliance problem. To combat the particular compliance risks that these
groups pose will require the ATO to adopt both a long-term approach to seemingly
ingrained non-compliance behaviours and one that can respond flexibly to new tax
planning strategies.

1.35 The Committee discusses some broader perspectives on taxpayer cultures and
compliance strategies in Chapter 2.

ATO communications strategies. warning the market?

1.36 Inthe Interim Report of June 2001 the Committee raised some concerns about
the clarity of ATO statements and signals to the market before it moved to disallow
scheme deductions in late 1997. In this report the Committee is mainly interested in
finding ways of improving the ATO’s communication with the market, particularly
tax practitioners.

1.37 In Chapter 3 the Committee discusses the views of tax professionals towards
the ATO signals on matters of law.

19 See the discussion on information and intelligence collection in the section on risk management later in

the Chapter.
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Effective signalling?

1.38 The ATO has maintained that it signalled its concerns about abusive features
of schemes prior to the dramatic rise in mass marketed schemes in 1996-98. The ATO
has pointed to the combination of public statements and audits on schemes that, it
believed, should have at least put the market on notice that it had reservations about
the legitimacy of these arrangements.”

1.39 Apart from the concerns mentioned in the Interim Report, the Committee
guestions whether the ATO’s auditing of schemes and subsequent disallowance of
deductions during the late 1980s and early 1990s was widely known among the ranks
of the tax profession, let alone the market place. For example, one of the barristers
who provided advice to scheme promoters, Mr Robert O’'Connor QC, told the
Committee that he was not aware that the Commissioner had disallowed deductionsin
the audited schemes.”

140 In the Committee’s view, targeting promoter networks and their trusted
advisers with field audits should have put this group on caution. But it is doubtful that
news of ATO audit activity would have percolated to the middle and small tier
advisory and accounting firms upon whom many of the ‘average’ taxpayers caught up
in schemes relied.

1.41  With the benefit of hindsight, the Committee considers that a stronger signal
would have been sent if the ATO had moved earlier in taking its concerns about
schemes to the courts. Such a dramatic step would have been more difficult for tax
practitioners to ignore, in addition to being a significant warning shot for aggressive
promoters. The publicity surrounding a court action might also have aerted many
investors to the ATO’s concerns. It would have dispelled the notion that the ATO was
attempting to change the law by way of ‘fiat’, or was avoiding having its position
tested in the courts.

142 In terms of communicating its concerns to the taxpayer community, the
Australian National Audit Office suggested that an effective ATO strategy would
involve a mix of audit activity and educational programs. Such an approach might
involve the ATO:

sitting down and saying, ‘It seems like we' ve got a problem in this particul ar
area; we' d better start educating taxpayers and the general community in our
expectations of them.” That could be done by putting out through speeches
or through education campaigns that there is a concern with mass marketed
schemes. It would not just be a case of going in there, doing audits and
applying penalties.?

2 See, for instance, ATO Additional Information 22 May 2001, pp.4-5.
a Evidence, p.735.
z Evidence, pp.707-708.



Chapter 1 Page 9

143 The Committee notes that the approach suggested by the ANAO reflects, to a
large extent, the ATO's response to mass marketed schemes from 1998 onwards.? In
addition to the action taken to disallow deductions, the ATO issued a number of
speeches and media releases that attracted media coverage.®* The ATO's position on
aggressive tax planning in general and mass marketed schemes in particular has been
a recgsrring theme in the Commissioner's and other senior officer speeches since
1998.

144  Most importantly, the ATO introduced the Product Ruling system which
provides for both promoters, advisers and investors alike the ATO’s view on the tax
benefits of investment products. Many witnesses, particularly those from the
professional bodies, support the Product Ruling system for providing certainty on the
tax implications of schemes. The system has aso made it harder for aggressive,
‘rogue’ promoters and advisers to market schemes that do not have a product ruling.
According to the Australian Forest Growers:

The ATO’s product ruling system has proven to be a very constructive
initiative, supported by the managed investment industries, investors,
accountants and advisers. Product rulings have become a standard reference
for inclusion in a prospectus — without a product ruling, it is now much
more difficult to attract investors. Product rulings also provide the ATO
with an efficient mechanism for monitoring ‘tax effective’ schemes.?®

Early warning to the market and taxpayers

145 The Committee has previousy suggested that another way of providing
certainty would be for the ATO to provide early warning to the market and
community of its concerns about the tax effects of certain arrangements, even in
instances where it has yet to reach a concluded view.”” While it recognises the risks of
the ATO acting precipitately and possibly distorting the market, the Committee
nonetheless believes that the benefits of early warning outweigh the costs of either
precipitate or, more importantly, delayed action.

146 It is evident that a number of peak tax bodies, such as the Institute of
Chartered Accountants of Australia (ICAA) and the Taxation Institute of Australia
(TIA), aso see it as preferable that the ATO provide early warning to professional

= The ANAO framed its suggestion by referring to the ATO Compliance Model, which is discussed in
Chapter 3.

s See ATO Submission No. 845, Attachments A and B.

% For example, Michael Carmody, Commissioner of Taxation, ‘ Taxation...Current I ssues and Future

Directions', Speech to the Australian Institute of Company Directors, Perth, 1 May 2001. See also
Michael O’ Neill, Assistant Commissioner of Taxation, ‘ Taxes, Death & Civilisation: A look at year end
“tax effective products’’, 15 May 2001,
http://www.ato.gov.au/content.asp?doc=/content/corporate/sp200103.htm (6 June 2001).

% Submission No. 851, p.16.

2 Senate Economics References Committee, Report on the Inquiry into the Operation of the Australian
Taxation Office, March 2000, pp.36-37.
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bodies of its concerns about particular arrangements, including in cases where the
ATO'sviews are only preliminary.?

1.47  The Committee therefore endorses the Commissioner’s recent statement that
the ATO intends to develop procedures to issue early public advice of its concerns
about the tax issues around financial products and other arrangements. In evidence to
the Committee, the Commissioner outlined the ATO’ s current thinking on this issue:

at what point do we go public in expressing our concerns about particular
arrangements? Going early has the advantage of putting people on notice
that we may disagree as to claimed tax benefits. On the other hand, going
before we have full details and are able to come to a concluded view runs
the risk of commercial damage to what may prove to be a legitimate
product. We have now concluded that the weight of public interest is in
going earlier. For this purpose we will be developing appropriate protocols
in doing that.®

148 Since making that statement the ATO has established an early warning
system. On 20 December 2001 the Commissioner announced that the ATO would be
issuing a Taxpayer Alert bulletin ‘when we have concerns about particular
arrangements but have not come to a concluded view’. The Commissioner also said
that ‘the Taxpayer Alerts will warn taxpayers and tax advisers that the Tax Office may
not agree with the tax benefits being claimed in respect of a particular arrangement’.*

Taxpayer Alerts can be accessed on the ATO’ swebsite. ™

149 The ATO published its first Taxpayer Alert on the same day as the
Commissioner’s announcement. The alert addressed a home loan unit trust
arrangement that the ATO said ‘ appears to be about seeking deductions for essentially

private expenditure’ .*

1.50 The Committee is pleased to note that, while Taxpayer Alerts will not cover
al tax planning issues under ATO scrutiny, the system is intended to give early
warning of ‘significant and new emerging tax planning issues under ATO risk
assessment. The experience with the outbreak of mass marketed schemes in the mid-
1990s highlights the importance of the ATO moving as early as possible to alert the
market about new and emerging arrangements that it considers are tax abusive.

151 The Committee considers that the ATO's communications could be further
enhanced by establishing formal procedures for indicating its view with tax
professionals through peak bodies and other forums. The gaps in communication with

% SeeNationa Tax Liaison Group, Minutes 9 March 2001 meeting, p.14.
#®  Bvidence, p.799.
% ATO, ‘Early Warning — Taxpayer Alerts, Media Release — Nat01/89, 20 December 2001.

s See www.ato.gov.au.

% Taxpayer Alert TA 2001/1,
http://law.ato.gov.au/atolaw/view.htm?docid=TPA/TA20011/NAT/ATO/00001.
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the market during the mass marketed schemes experience point to the need for a
formalised and targeted approach to communicating with tax professionals, rather than
relying on word of mouth. The ATO’s current efforts to develop, through the National
Tax Liaison Group (NTLG),® cooperative arrangements with professional bodies in
relation to aggressive tax planning indicate one avenue by which formal channels of
communication could be established.*

Recommendation

152  The Committee recommends that, to strengthen lines of communication with
the tax industry and market, the ATO establish formal procedures for indicating its
concerns about emerging compliance risks through peak bodies and other forums such
asthe National Tax Liaison Group.

TaxPack warning

153 The Committee also believes that the ATO should include information on tax
effective schemes in the annual TaxPack. As one of the direct channels of
communication between the ATO and most individual taxpayers, the TaxPack should
be used asakey link in ATO strategies to educate taxpayers on tax issues of concern.

154  Although the scale of the compliance risk associated with the schemes market
has declined, the continued marketing of tax abusive schemes means that taxpayers
need to remain on guard. The Committee considers that it is still necessary for the
ATO to remind taxpayers of the need to tread carefully when considering investing in
arrangements which claim to have tax benefits.

155 Communicating directly with taxpayers via the TaxPack would complement
and reinforce the ATO’s overall information and awareness-raising strategies on tax
effective schemes. Those strategies have been effective in attracting media coverage
and reaching target groups such as tax professionals and scheme participants. The
ATO's webpage also contains important information relating to its concerns about
tax-driven schemes, including regular updates on relevant developments.

156  Although these are necessary elementsin the ATO’s campaign on the issue, it
islikely that sections of the community are not aware of thisinformation or are unable
to access it (eg, because they do not have internet access or are hesitant to approach
the ATO). The ATO should therefore use the TaxPack to maximise the coverage and
reach of its awareness campaigns on issues of concern such as those relating to
schemes.

s In addition to the ATO and Treasury, the NTLG comprises representatives from the Taxation I nstitute of

Australia; Certified Practicing Accountants; Institute of Chartered Accountants of Australia; Association
Of Taxation Management Accountants; National Institute of Accountants; National Tax and Accountants
Association; Taxpayers Association; and the Law Council of Australia.

# See National Tax Liaison Group, Minutes 9 March 2001 meeting, pp.12-15.
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157 In particular, the attention of taxpayers should be drawn to the following
matters relating to tax effective schemes:

the ATO’ s general concerns and position on scheme arrangements;
the importance of Product Rulings in providing certainty;

the penalty and interest charges that can result from ATO disallowance of
non-allowable deductions,

the fact that ATO payment of tax refunds does not mean that the ATO has
approved the reason for the refund; and

the ATO's legal power to investigate the validity of tax returns within
varying prescribed time frames, as well as the reasons why these powers
are necessary to protect the integrity of the tax base under a self assessment
System.

1.58 In the Committee's view, it is crucial that the last two points — that a refund
does not amount to ATO approval and the powers of review available to the ATO and
period over which they apply — are highlighted in TaxPack information on schemes.
Much of the violent taxpayer backlash against the ATO’'s disallowance of mass
marketed schemes deductions springs from a pervasive failing by taxpayers to
understand these basic features of the self assessment system. As the Committee and
the Commonwealth Ombudsman have stated previously, the ATO needs to strive to
raise the level of understanding among the community on these fundamentals of the
Australian tax system.

Recommendation

159 The Committee recommends that the ATO include information about tax
effective schemes in the TaxPack to improve general taxpayer awareness of the issues
and potential risks surrounding tax effective schemes. This information should
highlight the ATO’s powers at law to review tax returns after deductions have been
paid.

Risk Management Strategy

1.60 This section examines the ATO’s management of the risk posed by mass
marketed schemes.

161 Itiscrucia for risk identification, pre-emption where possible and action if
necessary that the ATO’s risk management strategy works effectively. A sound risk
management framework involves, among other things, the following key features:

monitoring and reassessment of existing risk aress,
sampling and intelligence gathering to identify emerging risks;

developing strategies to deal with the identified risks (also called risk
treatment); and
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continual monitoring and review of risks.®

1.62 As outlined in its Interim Report, the Committee identified some problems
with the ATO’s management of the risks presented by mass marketed schemes in the
early to mid 1990s. These related primarily to a seeming lack of coordination among
the various arms of the ATO dealing with risk identification, analysis of intelligence
and audit findings, and treatment of the scheme related risks.

1.63 The Committee discussed its concern about these matters with the Australian
National Audit Office. The ANAO has done a number of performance audits of ATO
risk management in specific areas of its operations,® beginning with an audit of the
ATO's overall risk management framework in 1996-97.%" Although the ANAO has
not audited ATO operations in relation to mass marketed schemes, the Committee
considered that its understanding of ATO approaches and practice would provide an
insight into the state of ATO risk management in the early and mid 1990s.

1.64 The ANAO reported that, from 1987 to around 1994-95, the ATO was
gradually developing risk management techniques in response to the introduction of
self assessment. However, at this stage the ATO’s approach was neither a holistic nor
aformal process. In 1994-95, the ATO formalised its processes to attempt to ‘identify
and deal with risks at the highest level’.®

1.65 The ANAO’s 1996-97 audit of ATO risk management concluded that while
the ATO framework was close to ‘cutting edge’ within the public sector, ‘they had a
long way to go in actualy capturing all the risks and putting some priority back into
business operations .* Three key areas were earmarked for attention:

improving the consistency and transparency of the risk management process and
resulting decisions,

conducting a more comprehensive and better documented risk identification and
assessment of risk; and

adoptéil(r)lg a better coordinated and holistic approach to treating high priority
risks.

1.66 The Committee notes, for example, that the lack of effective processes in
these areas would explain, among other things, the ANAO’s 1996-97 audit findings

® These principles were derived from the following ANAO reports: ANAO, Risk Management in ATO

Small Business Income, Audit Report N0.37 1997-98; ANAO, Risk Management of Individual Taxpayers
Refunds, Audit Report No.27 1999-2000 and ANAO, Risk Management in Commercial Compliance:
Australian Customs Service, Audit Report No.6 1997-98.

% Seethe footnote above.

3 ANAO, Risk Management: Australian Taxation Office, Audit Report No.37 1996-97.
i Evidence, p.705.

% Evidence, p.704.

40 Evidence, p.706.
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that there were communication gaps between local offices and the ATO central office
such that ‘not al the information was filtering to the top’ of the ATO.* This is a
problem common to large organisations, especially ones with a network of branch and
local offices. However, it is aso consistent with the Committee's finding from an
earlier inquiry that indicated a tendency of the ATO central office to ignore or
overlook intelligence from local and regional offices on emerging or localised risks.*

1.67  Encouragingly, the ATO’s adoption of aformalised risk management strategy
coincided with and was arguably responsible for a coordinated and proportionate
response to a crucia local level intelligence alert. This was the alert that galvanised
the ATO into escalating its approach to mass marketed schemes.

1.68 In March 1996 the Northbridge office of the ATO’s Strategic and Research
Analysis Unit in WA,* using data from locally processed 221D instalment variations,
reported on the emerging compliance risk with franchise schemes using limited
recoutge financing.* It rated the risk to the revenue as ‘high and potentially very
high'.

1.69  Thisreport set wheelsin motion within the ATO that led to the establishment,
under a senior level officer, of the national project team that coordinated an office-
wide approach to improving the ATO’ s understanding of mass marketed schemes and
responding to them.*

1.70  The Committee notes that since commencing action against mass marketed
schemes the ATO has gone on to establish a management framework designed better
to coordinate related activities dealing with aggressive tax planning in general. ATO
functions dealing with Strategic Intelligence and Analysis and Tax Planners (as well
as the High Wealth Individuals Taskforce) come under the control of a First Assistant
Commissioner. The same First Assistant Commissioner aso co-chairs the ATO
Aggressive Tax Planning Steering Committee.*” The ANAO has approved of this
corporate governance framework.

171 The ATO has also centralised responsibility and coordination for monitoring
new and emerging mass marketed schemes in its Pultney Office in Adelaide. A range
of intelligence and information sources is used to provide coverage of market

4 Bvidence, p.708.

42 See Senate Economics References Committee, Report on the Inquiry into the Operation of the Australian

Taxation Office, March 2000, pp.81-83.
SRA was the forerunner of the Strategic Intelligence and Analysis Unit.

a4 SRA, ‘Limited Recourse Financing: Discussion Paper’, in ATO Additional Information 22 May 2001.
45

43

SRA, ‘Limited Recourse Financing: Discussion Paper’, p.8, italicsin original.

4 It also led to improvements in data capture with 221D forms in order to provide the ATO with ‘early

intelligence on schemes'. See ATO National Office Minute, 21 August 1997, in ATO Additional
Information 22 May 2001.

4 Asreported in ANAO, High Wealth Individuals Taskforce: ATO, Audit Report No. 46, 1999-2000, p.46.
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developments. For example, the ATO detected 98 new schemes for the 1998-99
financial year based on information from, among other things, Current Year Data
Collection,® Strategic Intelligence Analysis, High Risk Refund checking,®
applications for 221D variations and private binding rulings, and the High Wealth
Individuals area.™

1.72 In addition, the ATO is developing a ‘real time intelligence’ capacity to
provide it with early warning of compliance risks. This real time strategy includes
seeking information on current tax planning techniques from accounting and legal
firms, financial institutions and other elements of the tax and finance industry.>*

1.73  This ahbility to capture information on new schemes suggests significant
improvements in the ATO’s ability to monitor market developments and detect
emerging compliance risks. In particular, the use of private binding ruling applications
to detect potentially risky schemes isin marked contrast to the pre-1998 period where
a small number of applications not only failed to trigger alarm bells within the ATO
but even led at times to positive ATO rulings. It also provides some support for ATO
assurances that it has moved more onto the front foot in addressing risks before they
escalate to alarming levels.*

1.74  The enhanced intelligence capability that comes from using a wide range of
information sources also demonstrates the benefits of grouping related activities under
a centra management structure. The Committee believes that this approach is
consistent with sound risk management principles and ANAO recommendations for
the ATO to employ more comprehensive and coordinated measures for risk
identification and assessment.

8 Current Year Data Collection requires taxpayers involved in mass marketed schemes for two or more

years to provide early lodgement of expanded responses to an ATO questionnaire. It captures both
scheme participants and promoters.

4 High Risk Refund checking involves close scrutiny of large refund cases and more detailed investigation

where suspect cases are detected.
% ATO Additional Information 15 June 2001, Small Business Schemes Evaluation Report, June 2000, p.34.
5 Evidence, p.799.

%2 Evidence, p.2 and p.485.






CHAPTER 2

CULTURESAND COMPLIANCE

I ntroduction

2.1 The Committee' s reports thus far have focused on the specific measures taken
by the regulatory authorities in response to mass marketed schemes, and on the extent
to which further action or regulation is required in order to resolve the current
problems and to curb future outbreaks of aggressive tax planning.

2.2 The academic literature on regulation and citizen compliance with taxation
law, however, increasingly recognises that regulatory enforcement is only one, and not
necessarily the most effective way of achieving a desired outcome. Or, putting the
point differently, it recognises that tax planning and paying behaviours arise out of
particular contexts or cultures. Understanding and addressing the political, social and
psychological background of those behaviours may assist agencies to promote
compliance far more effectively, than an approach which relies purely on the threat of
enforcement or punishment.

2.3 In this Chapter, the Committee briefly outlines some of the theoretical
findings on the relationship between cultures and compliance. It then anayses
evidence from those involved in mass marketed schemes with aview to understanding
how cultural factors affected choices to participate and responses to the ATO’ s action.

2.4 Finally, the Committee discusses the Commissioner’s recent statements
concerning the responsibility of the wider community of taxation professionals for the
integrity of the tax system, the response of that community, and the extent to which
appeals of that sort can be relied upon to promote a culture of compliance in relation
to taxation matters.

Modelling compliance

2.5 A key issue for taxation agencies is the efficacy of punishment or deterrence
versus that of persuasion or compliance in ensuring taxpayer conformity to the law.
Research on regulation in a range of fields indicates that, in tax matters as in many
others, a‘mix’ of the two approaches produces the best outcome.*

2.6 One kind of theoretical model for such a mix is known as a ‘regulatory
pyramid’. As a result of the work of the Cash Economy Taskforce in 1997-98, the

Vaerie Braithwaite and John Braithwaite, ‘An Evolving Compliance Model for Tax Enforcement’ in
Crimes of Privilege: Readings in White-Collar Crime, eds. Neal Shover and John Paul Wright (New
Y ork: Oxford University Press, 2001), p.406.
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ATO has adopted such a regulatory pyramid as its Compliance Model for all ATO
operations.’

2.7 The premise of the pyramid is that regulatory action relies upon a broad base
of voluntary taxpayer compliance and self-regulation, with the role of the ATO being
to promote taxpayer understanding and acceptance of obligations. As the pyramid
climbs and narrows towards the apex, taxpayer ‘postures or attitudes harden from
acceptance to capture, to resistance and finally disengagement. The role of the ATO in
managing those postures alters correspondingly, escalating through a range of
sanctions to the final option of prosecution at the top. Academics from the Centre of
Tax System Integrity, a joint research project involving the Australian National
University and the ATO, have argued:

Regulatory pyramids provide tax officers a set of tools that can be
applied without regard to reasons for noncompliance. One starts with
the expectation of cooperation, and escalation on the pyramid occurs
only when one or the other becomes noncooperative or defaults.®

2.8 An important feature of the ATO's Compliance Modd is its capacity to
explain the dynamic nature of the relationship between taxpayer motivations and
attitudes, and regulatory sanctions.

2.9 As noted earlier, the model posits four ‘motivational postures that may be
adopted by taxpayers.

2.10 There are two ‘compliant’ postures, namely the postures of accommodation
and capture. ‘Accommodation’ involves a deliberate and conscious commitment to
fulfilling one’s obligations under the taxation law, while ‘capture’ involves accepting
one's taxation obligations, without necessarily embracing them or having a particular
view about their value.

211 Thesetwo compliant postures are mirrored by the two non-compliant postures
of ‘resistance’ and ‘disengagement’. ‘ Resistance’ is a confrontational approach to tax
officers and the tax system, which sees the tax system as burdensome, oppressive and,
perhaps, unfair. ‘Disengagement’ is like resistance, but incorporates a ‘spirit of
hopelessness' in addition. ‘The state of disengagement is accompanied by non-

Valerie Braithwaite and John Braithwaite, ‘An Evolving Compliance Model for Tax Enforcement’ in
Crimes of Privilege: Readings in White-Collar Crime, eds. Neal Shover and John Paul Wright (New
York: Oxford University Press, 2001), p.406. See also, Senate Economics References Committee,
Inquiry into the Operation of the Australian Taxation Office, March 2000, p.11 and Appendix 3.

3 Vaerie Braithwaite and John Braithwaite, ‘An Evolving Compliance Model for Tax Enforcement’ in
Crimes of Privilege: Readings in White-Collar Crime, eds. Neal Shover and John Paul Wright (New
Y ork: Oxford University Press, 2001), p.410.
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responsiveness ... Cynicism about the tax system is likely to be matched by cynicism
about the power of government’.*

2.12  The research suggests that individuals whose attitudes are characterised by
accommodation and capture feel part of the regulatory community. Those who resist
feel apart from the community but still want to feel respected by it, whereas those who
are disengaged experience a ‘psychological separation’ from the community without
feelings of loss.

2.13  According to this model, a serious difficulty for the regulator is that its own
attempts to ensure compliance may result in taxpayer attitudes hardening through this
scale and thus in taxpayers being less inclined to see themselves as part of and
respected by the regulatory community. Thus:

As regulators expose behaviour that is non-compliant, those being
regulated protect themselves from disapproval by placing more social
distance between themselves and their accusers. Through construing
the situation in terms of ‘us’ and ‘them’, the non-compliers are able to
hide in the safety of an identity that is at odds with the ‘demonic’
other. To sustain this protective mechanism, the social rift must be
allowed to continue and grow. When non-compliers pursue this path,
cooperative resolution of the problem is difficult. The challenge for
the regulator then becomes one of changing the motivational posture.”

2.14  Importantly in the context of thisinquiry, the research further indicates that:

To the extent that socia rift is manufactured through feelings of
shame, offering cooperation displays the elements of socia
reintegration that are a necessary part of eliciting compliance in the
future. Offering cooperation to resistant and disengaged non-
compliers, however, may not aways be the response that regulators
feel like making. If regulators respond to resistance and
disengagement in a like manner, they may exacerbate the socia rift
already in existence.®

215 The explanatory power of this model seems confirmed in many respects by
the evidence to this inquiry. In the following section, the Committee employs the

Valerie Braithwaite and John Braithwaite, ‘An Evolving Compliance Model for Tax Enforcement’ in
Crimes of Privilege: Readings in White-Collar Crime, eds. Neal Shover and John Paul Wright (New
York: Oxford University Press, 2001), pp.410-411.

Valerie Braithwaite and John Braithwaite, ‘An Evolving Compliance Model for Tax Enforcement’ in
Crimes of Privilege: Readings in White-Collar Crime, eds. Neal Shover and John Paul Wright (New
Y ork: Oxford University Press, 2001), p.411.

Vaerie Braithwaite and John Braithwaite, ‘An Evolving Compliance Model for Tax Enforcement’ in
Crimes of Privilege: Readings in White-Collar Crime, eds. Neal Shover and John Paul Wright (New
Y ork: Oxford University Press, 2001), p.412.



Page 20 Chapter 2

ATO’'s Compliance Model in attempting to analyse more fully aspects of the climate
in which tax effective schemes were mass marketed and to characterise the climate
which has developed since the ATO’ s crackdown.

Culture of scheme participants

2.16  Overwhelmingly, participants whose deductions have been disallowed by the
ATO told the Committee that they had always been, and had prided themselves on
being, ‘good’ taxpayers. They said that their motives for participating in schemes
could be entirely explained in terms of their desire for a long-term investment income,
their desire to provide for their own retirements and to invest in Australian industries,
particularly rural industries.

2.17  For example, Mr Peter and Mrs Linda Southern wrote that:

...[we] have been enthusiastic supporters on ‘buy Australian’ schemes
... We have aways paid our taxes on time and are happy to do so,
realising that this money is used to keep this country great in
providing infrastructure etc.’

2.18 MrsGeradine and Mr Roger Farr submitted:

As ‘babyboomers we have been constantly urged by politicians,
academics and the media to attempt to provide for our own retirements
... Like so many other families who invested in Budplan, we invested
in googl faith expecting an opportunity to grow our nest egg for the
future.

2.19  Mr Michagl McGinty explained:

As a law abiding tax paying Australian citizen | saw Budplan as an
opportunity to become involved in a project which could not only
provide a good investment return but also create wedth and
intellectual property for this country.®

2.20 These quotations represent a tiny sample, selected almost at random, from the
close to 900 submissions received by the Committee. The sentiments expressed in
them could be multiplied more or less indefinitely.

221 In terms of the ATO's Compliance Model, these participants represent
themselves as having had ‘compliant’ attitudes towards their taxation obligations.
That is, their attitudes or ‘motivational postures’ were, at worst, postures of ‘capture’,

! Mr Peter and Mrs Linda Southern, Submission No. 415, p.1.
8 Mrs Geraldine and Mr Roger Farr, Submission No. 405, p.1.
9 Mr Michael McGinty, Submission No. 401, p.1.
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and, at best, postures of ‘accommodation’. On these accounts, the ‘tax effectiveness
of the schemes was not a significant factor in participants decisions to invest.

2.22  One witness, however, questioned whether participants characterisation of
their pre-scheme attitudes to taxpaying were entirely accurate. Mr Rick Shenton, who
sold schemes extensively in Western Australia, told the Committee:

When people give information to this Committee sometimes the truth
and they themselves do not sit in the same seat and their recollections
are convenient recollections because they feel sorry for themselves,
they need to tell lies or they have to blame somebody else.™

2.23  Speaking of his experience in selling scheme participations at mine sites in
Western Australia, Mr Shenton claimed that the prospect of a substantial tax refund
‘had these clients crawling’. He said:

| was going to mines at 8 o’'clock at night and was still working at 6
o'clock the next night — honest to God! One lady in a mine ... was
actualy bringing people to me on the half hour. They were queuing
up. There was almost a fight at one stage because one man was in a
gueue half an hour after he thought he should have been seen. Y ou can
imagine that a $10,000 refund is a lot of money, because you have got
to realise that most of these people, even against the evidence that they
have given you, might earn $80,000 a year and pay $30,000 tax, but
they usually spend $55,000 a year. They have usualy got credit cards
and a four-wheel drive or whatever, and they are usually up to their
ears in debt. Desperation breeds lack of judgement.™

2.24  Onthisaccount, it seems unlikely that all individuals who chose to participate
in this sort of scheme could be described as having motivational postures of
‘“accommodation’ towards their taxation obligations. At best, they seem to have been
‘captured’ and prepared to accept an offer of ‘freedom’ if assured of the legality of the
aternative. There may even have been an overlaying element of ‘resistance’ to the
loss of ‘hard earned income' to taxation and a preparedness to avoid such loss if
possible.

2.25 The Committee notes that generalisations about the ‘motivational postures
held by individuals are difficult to make and may be misleading. In particular,
different kinds of scheme may have appealed to very different underlying values or
sets of motivation, and the Committee does not assume that Mr Shenton’s account of
the attitude of some participants can be extrapolated to all.

10 In-camera evidence, p.15.

1 In-camera evidence, p.14. That many scheme participations were sold in terms of their tax benefitsis also
confirmed by the sales pitch to be used for selling at least one of the mass marketed schemes. See
Evidence, pp.794-797.
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2.26  The evidence to the inquiry indicates that, by and large, participants want to
see themselves as law-abiding citizens and as part of the regulatory community. This
Is true whether or not, as Mr Shenton suggests, some individuals are retrospectively
‘dressing up’ or excusing what they did, and indeed would explain why such ‘dressing
up’ isrequired.

2.27 That desire then seems to go a large way to explaining the acute sense of
outrage and shock experienced by participants at being labelled ‘tax cheats or
‘avoiders’ because of the ATO'’s crackdown on schemes. Such labelling, according to
the testimony of many witnesses, has dislocated their sense of their own identity and
their sense of connection with the broader taxpaying community.

2.28 From the point of view of future compliance, the danger posed by this
dislocation is that participants move out of the motivational posture of ‘compliance’
into postures of resistance and disengagement. In the words of John and Valerie
Braithwaite, quoted earlier:

As regulators expose behaviour that is non-compliant, those being
regulated protect themselves from disapproval by placing more social
distance between themselves and their accusers. Through construing
the situation in terms of ‘us and ‘them’, the non-compliers are able to
hide in the safety of an identity that is at odds with the ‘demonic’
other.

229 Many participants express just such feelings of ‘socia distance’ between
themselves and the regulator, as well as a sense of loss of trust in the institutions of
government. For example, Mr Michael McGinty began his submission in the
following way:

The Australian Tax Office, the Commissioner of Taxation and the
Deputy Commissioner of Taxation, Mr Steve Chapman, have
classified me as atax cheat.

| AM NOT A TAX CHEAT!

| am writing this letter in the hope that my situation, as small and
insignificant as it may be, may be heard without prejudice, disinterest
or ulterior motive.*?

2.30  Other participants wrote to the Committee of their ‘extreme distress and
bewilderment regarding the treatment afforded us by the Australian Taxation Office’.
The Farr family wrote that:

... we find we are labelled tax cheats by the ATO as it relentlessly
pursues us, aong with all other hapless Budplan investors ... It is

12 Mr Michael McGinty, Submission No. 401, p.1.
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difficult to fully convey the pain and embarrassment the actions of the
ATO have caused us. | beseech you to consider the disastrous impact
of this whole attack upon our personal integrity and financial position
on our family and thousands of other well meaning Australians.*®

231  Mrlan Parkinson said ‘| am very disillusioned, concerned and disappointed in
our Australian Bureaucracy [for] leaving the ATO to weave its path of destruction’*,
while Mr Peter and Mrs Linda Southern wrote ‘to express our disdain for the ATO in

its labelling of investorsin so-called “tax effective investments” astax cheats .

232 In tems of the ATO's Compliance Mode these expressions of
disillusionment, disdain, disappointment and unfairness indicate postures of resistance
tending towards disengagement on the part of these taxpayers. This supports the
theory that:

When sanctioning strategies communicate increasing disapprova to
the taxpayer, the social rift between non-compliers and the regulatory
culture likely increases, and the entrenchment of non-compliant
regulatory postures is more likely to follow.*

2.33 The challenge for the ATO, then, is to try to re-establish a dialogue with
scheme participants, such that interaction between the two parties can be resumed as
soon as possible at the bottom of the pyramid.

2.34  The Committee notes that a complication for the ATO in this regard may be
that aspects of the organisation’s own culture tend towards the escalation of strong
enforcement behaviour rather than towards cooperation with perceived non-compliers.

2.35 The Committee received only very limited and anecdotal evidence about the
ATO's internal culture. However, that evidence did suggest the possibility that there
may be tensions within the organisation between an older regulatory culture of
enforcement and deterrence, and a newer culture of cooperation and dialogue in the
ATO. For example, in reporting on the work of the Cash Economy Task Force, from
which the ATO’s Compliance Model emerged, researchers observed:

Setting out styles of regulatory interaction was important for ATO
staff. Different groups dealt with problems at different levels, and

3 MrsGeraldine and Mr Roger Farr, Submission No. 405, p.1.

4 Mr lan Parkinson, Submission No. 412, p.1.

B Mr Peter and Mrs Linda Southern, Submission No. 415, p.1.

16 Vaerie Braithwaite and John Braithwaite, ‘An Evolving Compliance Model for Tax Enforcement’ in

Crimes of Privilege: Readings in White-Collar Crime, eds. Neal Shover and John Paul Wright (New
Y ork: Oxford University Press, 2001), pp.413-414.
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each group had its own culture and set of beliefs as to the ‘correct’
regulatory style.’

2.36 The Committee notes that through its collaboration in the Centre for Tax
System Integrity, the ATO is actively researching ways of working with taxpayers to
achieve compliance through cooperation rather than punishment. In particular, the
Committee notes the significance of current research into the reintegration into the
regulatory community of taxpayers bruised by their experience of the ATO in its
crackdown on mass marketed tax effective schemes.

2.37  The Committee commends the ATO for the initiative and creativity of its
approach to compliance issues and to trying to improve its relationships with the
taxpaying community.

Culture of taxation professionals

238 The ATO’'s Compliance Model focuses on the motivational postures of the
general taxpaying community. Recently, the ATO has also turned its attention to the
attitudes of the community of tax professionals. To borrow again from the
Compliance Model, the ATO has seemingly been attempting to promote a culture of
‘“accommodation’ amongst that group.

2.39  In gpeeches to the community of taxation professionals, Mr Carmody and
other ATO officers have asked that community to consider its role in maintaining the
integrity of the tax system and have asked for its help in monitoring and controlling
the activities of aggressive tax planners. *®

240 For example, in a speech to the Taxation Institute of Australia, Assistant
Commissioner Michael O’ Neill concluded with the following exhortation:

If taxation is the price we pay for civilisation, we tax advisers, lawyers
and accountants, each have a key role in advancing our community.
Your advice will assist clients when considering the legal and
financial benefits of investing in year end schemes.™

241  Mr Carmody told the Committee that:

v Vaerie Braithwaite and John Braithwaite, ‘An Evolving Compliance Model for Tax Enforcement’ in

Crimes of Privilege: Readings in White-Collar Crime, eds. Neal Shover and John Paul Wright (New
York: Oxford University Press, 2001), pp.412-413.

See the Commissioner’s speech, ‘A New Tax System — Changing Cultures’, 19 November 1998, Sydney,
http://www.ato.gov.au/printcontent.asp?doc=/content/Corporate/sp9807.htm (25 June 2001); and,
Assistant Commissioner Michael O’ Neill’s speech, ‘ Taxes, Death & Civilisation: alook at year end “tax
effective products’’, 15 May 2001, Brisbane,
http://www.ato.gov.au/content.asp?doc=/content/corporate/sp200103.htm (6 June 2001).

19 Michael O’'Neill, ‘Taxes, Death & Civilisation: a look at year end “tax effective products’’, 15 May
2001, Brishane, http://www.ato.gov.au/content.asp?doc=/content/corporate/sp200103.htm (6 June 2001),
p.10.
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In my view, the community’s tax system would be best protected by
others supporting the tax office in meeting this objective. In particular,
the tax profession, which is at the coal face on a day-to-day basis,
could provide a valuable role in bringing developments to our
attention. There are mixed views on this in the profession, some
preferring the view that their only responsibility is to their client and
that this would be compromised by taking a community responsibility.
This view raises for me a number of responsibility issues that are
worthy of considering. In saying that, isit saying that tax professionals
know or knew the schemes were ineffective but, because the tax office
had yet to act, they would recommend or support claims made for
them? Otherwise, why not make them available to us? If so, is there
no responsibility to the community for the integrity of the tax system,
even when they know or expect the arrangements will not pass muster
under the law?®

242 Clearly, the ATO would like to encourage a sense of responsibility among tax
professionals for the promotion of taxpayer compliance, not only with the letter of the
law, but also with its spirit and policy intent. As Mr Carmody told the Institute of
Chartered Accountants:

It is one thing to approach an interpretation of the law from the
perspective of advising a client, particularly where the whole objective
IS to minimise tax payable. It is another thing to approach the law
from the perspective of a responsibility to the community for the
integrity of the law.?!

243 Interms of the Compliance Model outlined earlier, this strategy is part of the
broader focus on fostering a community consensus on the importance of ‘doing the
right thing’ in tax matters.

Professional response

244  Asthe Commissioner conceded in the evidence quoted above, the response of
the taxation profession to this strategy has been ‘mixed’. The reasons for that
ambivalence are complex, and cannot necessarily be dismissed simply by assuming a
lack of ethics or community spirit in the profession.

245 The ATO asked professional bodies at a meeting of the National Tax Liaison
Group (NTLG) on 9 March 2001 whether they accepted that ‘when they did come
across an issue that impacted on the integrity of the tax system it would be in the

2 Evidence, pp.798-799.

a ‘A New Tax System — Changing Cultures’, 19 November 1998, Sydney,
http://www.ato.gov.au/printcontent.asp?doc=/content/Corporate/sp9807.htm (25 June 2001), p.5.
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interests of the professional bodies and of their members to have matters drawn

specifically to the ATO' s attention’ .

246  Representatives of the Certified Practising Accountants of Australia (CPAA)
agreed with that proposition, although they remarked that if aggressive schemes were
aready entrenched by the time professional bodies became aware of them, then the
bodies were in adifficult position. That is:

By the time the bodies were in a position to inform the ATO, this
could result in grief for a large number of members, who in turn
complain about the behaviour of their representatives.”®

247 The National Tax and Accountants Association (NTAA) expressed its
willingness to work with the ATO to identify schemes, so that the ATO could develop
an early view of the arrangements. Likewise the Institute of Chartered Accountants of
Australia (ICAA) and the Taxation Institute of Australia (TIA) said the provision of
early warnings by the ATO of concerns about particular arrangements would allow
them to work with members to identify the type of arrangements in question.?*

248 However, the TIA also expressed the view that:

... private practitioners were not interested in owning the tax system
other than incidentally. They are in business to sell advice and make
money. To overlay a community responsibility of not promoting
aggressive tax planning on tax practitioners or their representative
bodies was not realistic according to the TIA. %

249 The TIA said that sometimes problems with aggressive schemes start when
someone is given an incorrect private ruling from the ATO which is then exploited in
the development of dubious arrangements. The TIA warned:

... tax agents or representative bodies helping the ATO or telling the
ATO about the error in an isolated private ruling was frankly
‘Fairyland’. Moreover, in the TIA's view, to expect a professional
body to reveal the existence of resultant mass marketed schemes
amounted to a conflict of interest.?

z National Tax Liaison Group, Minutes 9 March 2001 meeting, p.13, ATO Additional Information, 27 July
2001.

= National Tax Liaison Group, Minutes 9 March 2001 meeting, p.14, ATO Additional Information, 27 July
2001.

2 National Tax Liaison Group, Minutes 9 March 2001 meeting, pp.14-15, ATO Additional Information, 27
July 2001.

% National Tax Liaison Group, Minutes 9 March 2001 meeting, p.14, ATO Additional Information, 27
July 2001.

% National Tax Liaison Group, Minutes 9 March 2001 meeting, p.13, ATO Additional Information, 27
July 2001.



Chapter 2 Page 27

250 In asimilar vein, the Law Council of Australia (LCA) advised that, in its
view:

... the primary role of an adviser is to give proper advice, even where
that went against the ATO view. Proper advice nevertheless included
advising clients when the ATO took or was likely to take an
alternative view.?’

251 The Committee asked a number of witnesses to respond to the argument that
tax professionals have a responsibility for the integrity of the tax system, such that
they should be prepared to assist the ATO in identifying and deterring aggressive tax
planning arrangements. Again, the response was mixed.

2.52  Mr Robert O’ Connor QC, who advised the promoters of a number of schemes
in Western Australia, gave a response to this issue which the Committee considers is
worth quoting at length. He wrote:

In my opinion, the culture of the tax advising community is not one of
tax minimisation. The duty of atax adviser is to advise what, in his or
her opinion, is the correct interpretation of the law, based on Court
decisions aready given and opinion as to what views a Court would
hold if the matter comes before a Court in the future ... In interpreting
the meaning of a law, morality is not a relevant consideration. An
Opinion is being sought on what the law is. That is the adviser's
speciaisation. If an Opinion on morals or ethicsis required, the person
requiring an Opinion should go to amoralist or an ethicist. If morality
had to be taken into account in interpreting the meaning of a law,
whose morals should be applied? The answer as to what the law is
would vary and depend on the morals of the particular person giving
the Opinion. The appropriate course is that the adviser states what in
his or her opinion is the law, and then it is up to the taxpayer to apply
his or her own morals as to whether to adopt the advice given as to
what the law is.®

253 Mr Richard Gelski of Blake Dawson Waldron took this point a step further,
telling the Committee that:

... hot only isit our obligation to advise on the law asit is—we can be
sued if we do anything else — but if we fail to advise a client that a
transaction can be carried out in a more tax effective manner we can
be sued for negligence by that client.

2 National Tax Liaison Group, Minutes 9 March 2001 meeting, p.13, ATO Additional Information, 27
July 2001.

= Mr Robert O’ Connor QC, Submission No. 891, pp.8-9.
2 Evidence, p.524.
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254  Somewhat by way of contrast, Deloitte Touche Tohmatsu submitted that the
professional somehow has to balance the private interests of the clients against the
public interest of the community. In this sense, there are competing ethical demands at
stake. Mr Michael de Palo, National Managing Partner — Tax, wrote that the Institute
of Chartered Accountants Code of Professional Conduct prescribes that:

‘Members must at al times safeguard the interests of their clients
provided that they do not conflict with the duties and loyalties owed to
the community and its laws'. In this context, a tax expert, at the same
time as providing client advice, is obliged to ‘help to establish
confidence and efficiency in, and the fair application of, the tax

system’.*°

255 Mr dePao continued:

The balance between these two ethical requirements often cannot be
reached without difficulty. The professional advisor must make this
judgement call often at the advisor’s peril. Further, there are decided
cases that say an advisor has a duty to advise his client as to how to
lawfully minimise tax.*!

256  The Committee notes that the complexity of this issue arises in part from the
fact that the line between legal tax minimisation and avoidance which is punishable by
the application of Part IVA may sometimes be difficult to find.

257 The Commissioner’s call for an ethos of broad community responsibility or
civic mindedness within the tax profession seems to be a call for an approach which is
more generous in its interpretation of the overall spirit of the law. As quoted earlier,
the Commissioner has said:

It is one thing to approach an interpretation of the law from the
perspective of advising a client, particularly where the whole objective
IS to minimise tax payable. It is another thing to approach the law
from the perspective of a responsibility to the community for the
integrity of the law.*

258 Asisevident from the response of the profession, however, that call may be
seen to conflict with other professional duties, such as duties to act in the best interests
of one’' s client.

2.59  Further, tax professionals may well argue that precisely what they are doing is
taking responsibility for the ‘integrity of the law’. If certain actions are allowable

%0 Deloitte Touche Tohmatsu, Submission No. 894, p.3.
3 Deloitte Touche Tohmatsu, Submission No. 894, p.3.

3 ‘A New Tax System — Changing Cultures’, 19 November 1998, Sydney,
http://www.ato.gov.au/printcontent.asp?doc=/content/Corporate/sp9807.htm (25 June 2001), p.5.
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under the law, then performing those actions even with the objective of minimising
tax payable, does not undermine the law’s integrity. There is, arguably, no penumbra
or spirit which causes legal minimisation strategies to lack integrity ssmply because
they do not fully conform to a broader ethic of civic-mindedness.

2.60 The Committee acknowledges that the appropriate balance between the legal
rights of individuals to minimise their tax and the community’s interest in the
generous observance of the intent as well as the letter of taxation law may sometimes
be difficult to find. However, the Committee strongly endorses the view that tax
professionals do have obligations to the broader community as well as to individual
clients.

261 The Code of Professional Conduct published by the Institute of Chartered
Accountants states that:

A distinguishing mark of a profession is its acceptance of its
responsibility to the public. The accountancy profession’s public
consists of clients, credit grantors, governments, employers,
employees, investors, the business and financial community and
others who rely on the objectivity and integrity of members to
maintain the ordinary functioning of commerce. This reliance imposes
a public interest responsibility on members. The public interest is
defined as the collective well-being of the community of people and
institutions that the members serve.*

2.62 The Code goes on to say that the ‘member’ s responsibility is not exclusively
to satisfy the needs of an individual client or employer’.* In the Committee's view,
these principles of professional conduct serve as an admirable benchmark for all those
involved in advising on taxation matters.

2.63 The Committee is thus not convinced by those who suggest that their only
responsibility is to their clients and that the law will look after itself. Clearly tax
paying and planning behaviours are observed and modified, not only through the
enforcement or amendment of black letter law, but also by the community’ s consensus
about the values and expectations that surround that law and its interpretation.

2.64  The Committee considers that members of the taxation profession and their
representative bodies should take responsibility for their role in shaping that
CONSensus.

2.65 To this end, the Committee considers that a review of the sort of public
interest role that the tax profession should adopt would be timely and valuable. Such a
review would provide the tax profession with an opportunity to reach consensus on its

3 ‘Code of Professional Conduct’, Section B.1 in Deloitte Touche Tohmatsu, Submission No. 894, p.8.
# ‘Code of Professional Conduct’, Section B.1 in Deloitte Touche Tohmatsu, Submission No. 894, p.8.
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responsibilities to the broader community, as well as the long-term interests of its
clients. Without such consensus, further regulation of the profession may be required.

266 The Committee recommends that the Government appoint an appropriately
gualified person to conduct the review. As part of the review, the appointed person
should consult with the Board of Taxation, the ATO, the tax profession and other
relevant business and community bodies.

2.67 The Committee also considers that, as part of the review, the role of tax
professionals in the mass marketed schemes episode deserves closer anaysis. This
episode highlights many of the dilemmas that tax lawyers, accountants and other
financial advisers face in tendering advice on grey or contested areas of the law,
particularly in relation to tax minimisation (see Chapter 3). It also raises questions as
to whether tax professionals, especially lawyers, should be obliged to provide advice
that extends beyond the particular issues at law raised by clients to wider matters that
could affect the client’s interests (such as Part IVA anti-avoidance issues). All these
guestions relate to the broader concerns about the need for tax professionals and their
representative bodies to meet responsibilities to both clients and the community.

Recommendation

2.68 The Committee recommends that a review be conducted into the nature and
extent of the public interest responsibility that tax professionals should adopt for the
integrity of the tax system. The review should be conducted by an appropriately
gualified person, who should consult with the Board of Taxation, the ATO, the tax
profession and other relevant business and community bodies. The review should
include consideration of the issues of tax planning and the mass marketed schemes
episode.



CHAPTER 3

SELF-ASSESSMENT, CERTAINTY AND REASONABLY
ARGUABLE POSITIONS

Self-assessment and expert advice

31 It is by now well-established that many of those who invested in tax effective
schemes did so relying on ‘expert’ opinions which assured them of the legality of the
arrangements. The following testimony, taken in Kalgoorlie from Mr Michaegl Burns,
IS representative of much of the evidence before the Committee. Mr Burns said:

| tried to seek the best advice available to me at the time. | did not go to any
Kalgoorlie people. | went to a Perth financial adviser in order to get separate
advice on this. Many of my friends and work colleagues are in the same
boat as me. They all say that the financial advisers, accountants and lawyers
that they talked to all said the same thing: these schemes seemed above
board and quite safe and sound. They could not find anything wrong with
them. | thought | would do something a little bit different and go and see a
financia adviser in Perth, and he said exactly the same thing. He said the
schemes were quite good; there was nothing wrong with it that he could see,
and he said he was actualy in it himself.

With respect to the scheme, | got a prospectus. In that prospectus were two
signed documents from two separate QCs saying that they were above board
and they could not see anything wrong with them whatsoever, including
from the tax department’ s point of view, so everything should be spot on.*

3.2 Faced with testimony of this sort, the Committee was at first inclined to think
that investors such as Mr Burns had been the victims of adeliberately misleading sales
pitch, if not of professionally negligent advice on the part of the relevant accountants
and lawyers. Those who promoted and advised on these schemes, however, dispute
this conclusion.

3.3 For example, one of the salesmen who marketed the schemes aggressively in
Kalgoorlie and elsewhere in Western Australia told the Committee that he himself had
been convinced of the legality of the schemes. Mr Rick Shenton said:

| am a professional salesman. | used to be a state manager of a branch of
AMP and | have some background legal qualifications. | felt, and still do
feel, that these schemes were legal and | promoted them as such. | believed
they were legal because | had, when | was selling, a Queen’s Counsel
opinion, a solicitor’s opinion, an accountant’s opinion and usually Coopers
and Lybrand — or one of the top three accountants in the world — giving

! Evidence, p.225.
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opinions to say that these things were lega ... As | understood it, the
taxation department had clearly known of these schemes and had not done
anything about them.?

34 The Committee also received evidence from lawyers and accountants who
provided favourable opinions in relation to schemes whose deductions have been
disallowed by the ATO, and who stand by their original opinions.

35 For example, the Committee received a submission from the law firm, Blake
Dawson Waldron, which is acting for Cabonne Management Ltd on behalf of
participants in the Centra Highlands Wine Grape Projects (CHWGP) 1-4. While
Blake Dawson Waldron did not themselves provide the taxation opinion in the Central
Highlands prospectuses, the firm argued that the favourable opinions that were
provided were soundly based on existing case law. The submission stated:

Prospectuses in relation to projects of this nature are required to contain a
taxation opinion. In relation to Central Highlands Wine Grape Project No. 1
(‘Project 1'), a taxation opinion was obtained from Court & Co, Chartered
Accountants. In relation to Project 2, Project 3 and Project 4 a taxation
opinion was obtained from Lear & Co. ... We note that projects of this
nature typically contain taxation opinions from ‘Big 5 accounting firms.
These firms have typically given a similar taxation opinion to the opinions
contained in the prospectuses for CHWGP 1, 2, 3 and 4 and rely on the
same income tax principles as were relied upon in the opinions for
CHWGP.?

3.6 Both in their submission and in subsequent oral evidence to the Committee,
Blake Dawson Waldron emphasised that the relevant taxation opinions relied on case
law that was relevant at the time, and that ‘the ATO had no published position that
was contrary to these decided cases' .*

3.7 Mr Colin Thomas of the accounting firm, Hudson Croft Thomas, commenting
on the position ‘as| recall it’ in 1998, told the Committee:

In my view, no tax professional with specialist knowledge in this area
believed that part VA would apply to genuine business transactions where
limited recourse or indemnified loans were used to finance these
transactions ... The existing rulings and tax cases gave a clear indication. It
therefore follows that in some schemes participants had no reason to believe
that they were entering into a scheme that did not comply with the law.”

In-camera evidence, 21 August 2001, p.2.

3 Blake Dawson Waldron, Submission No. 852, p.3.

4 Blake Dawson Waldron, Submission No. 852, p.3; Evidence, pp.515-518.
° Evidence, p.536.
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3.8 When asked by the Committee whether ‘with the benefit of hindsight’ he
would not have given positive opinions on schemes which have since been disallowed
by the ATO, Mr Thomas said:

With the benefit of hindsight, knowing now what | know, | still believe the
tax office is wrong, and consequently | would have been advising people to
go into these types of investments because, at the time, and believing the
directors had done their due diligence in preparing the prospectuses, and that
they believed the investments would work, consequently that they were
sound investments.®

39 Fletcher Securities expressed the view that the ATO’'s position is not
“supported by case law or tested in the courts'.” For that reason:

It isfar too premature for the ATO and even the Committee' s final report to
consider and/or discuss the use of penalties for promoters and designers of
prospectus-based schemes as the ATO’s view on limited recourse funding
arrangements that underpinned them is yet to be tested before the courts ...
Schemes that were based on real business activities ... contained
independent taxation opinions often provided by the same large accounting
firms that the government had paid tens of millions of dollars each year for
taxation advice that it relied upon. Securities advisers had a reasonable basis
... for relying upon these taxation opinions in satisfying themselves and
their clients that the taxation deductions outlined could be claimed to help
fund their investments.?

3.10 One of the large accounting firms that provided taxation opinions for some
mass marketed schemes was Deloitte Touche Tohmatsu. In its submission to the
Committee, Deloitte Touche Tohmatsu commented that it isrelatively easy to identify
the extreme ends of the schemes market, but ‘much more difficult to comment on the
whole spectrum. This is so given the variety of arrangements, the complexity of our
taxation laws and the uncertainty of their administration from time to time' .°

3.11 Deloitte Touche Tohmatsu informed the Committee that, while the firm never
promoted schemes, it provided taxation opinions for inclusion in a number of
prospectuses including Connect the World, Budplan A Series 1, Personal Budplan 4,
Tracknet, and Tentas.™

3.12 The Committee emphasises that the point of this discussion is not to
determine the merits, at law, of the ATO’s decision to disallow deductions and to
apply Part IVA to many of the so-called mass marketed schemes. The point, rather, is

6 Evidence, p.548.

! Fletcher Securities, Submission No. 652A, p.5.

8 Fletcher Securities, Submission No. 652A, p.8.

9 Deloitte Touche Tohmatsu, Submission No. 894, p.2.
10 Deloitte Touche Tohmatsu, Submission No. 894, p.7.
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to show that some taxation advisers who provided advice in relation to mass marketed
schemes continue to maintain that their advice was correct, notwithstanding the views
of the ATO.

3.13 By way of contrast to this approach, Mr Mark Leibler, of Arnold Bloch
Leibler — Lawyers and Advisers, noted that it would have been prudent for advisers to
inform potential investors of the risk of the ATO taking a different view even if they
considered the scheme arrangements acceptable. In other words, he advocated that
advisers should take a pragmatic rather than an ‘academic’ approach to the question of
the possible application of Part IVA, saying:

How would you feel if | gave you advice that on balance it ought to be okay
under the anti-avoidance provisions and you ended up getting an assessment
from the commissioner with very heavy penalties and then, seven years
later, you won your case in the High Court? | do not think you would
consider that avery productive course of action.**

3.14 A solicitor from McKenzie Lalor in Kalgoorlie, Miss Lisa McLean, told the
Committee that when potential investors were advised of these risks, they usually
chose not to invest. She said:

We actually do see people on occasion who have been given the opportunity
to get legal advice ... When they do, we give them the full picture, the
possibilities of what could happen and we have not had anybody that has
left our office and has actually signed up to a scheme if they have been
given that opportunity.*

3.15 The Committee is concerned that many advisers do not seem to have taken
responsibility for advising their clients of the full extent of the risks involved in
investing in schemes, particularly the risk of the ATO taking a different view of the
arrangements.

3.16  The difficulty for individual taxpayers is that the ATO can levy penalties
against them for acting on that sometimes incomplete advice and investing in schemes
whose deductions the ATO deems to be not allowable. In other words, it is the
individual taxpayer rather than the adviser who ultimately bears any risk associated
with the ATO taking a different view of the tax effectiveness of particular schemes.

3.17 This matter may be of less importance following the introduction of the
product ruling system, which gives the investor comfort that the deduction will be
available, providing the schemes is implemented in accordance with the information
provided to the ATO. Theissue of ATO rulingsis discussed in the next section.

1 Evidence, p.145.
12 Evidence, p.264.
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ATO rulings
Sl f-assessment

3.18 The Committee notes that there is mechanism which is expressly designed to
mitigate the risk borne by the individual under the self assessment system. This
mechanism isthe ATO’ sruling system.

3.19  Prior to 1 July 1986, tax returns were individually examined by the ATO, the
tax calculated and an assessment issued. After that date, a minimalist self-assessment
system was introduced, which meant that taxpayers were required to calculate their
own tax liability. The ATO accepted that calculation at face value, but retained under
law the right to audit returns for up to four yearsin ordinary circumstances and for up
to six yearsif it determined that Part IVA applies.’®

3.20 The Taxation Institute of Australia (TIA) noted that the decision to move to a
self-assessment system ‘reflected the reality that in many ATO branches assessors
were being asked to process 1,000 individua returns in a standard day. Excessive
manpower requirements and quality assurance were both issues under the old
system’.™ The Austraian National Audit Office explained the background to the
introduction of the self-assessment system in the following terms:

Before the 1986-87 financia year, the ATO had the role of assessing every
tax return submitted by every tax payer ... However, in redity the
assessment process was little more than tick and flick. With approximately
10 million income tax returns to assess annually and with quotas applying to
assessors, it had been calculated that, on average, an individual taxpayer’s
return would have received less than 2.5 minutes of scrutiny by the ATO.*®

321 Asthe TIA explained, however, with the introduction of a self-assessment
system, there were concerns about whether taxpayers could be certain they had
assessed themsel ves correctly, and about their exposure to penalty and interest charges
in the event of mistakes which were subsequently identified by the ATO. In response
to this concern, modifications to the self-assessment system were introduced in 1992.
Among other things, these provided for the introduction of a rulings system through
which the Commissioner could communicate how, on his view, the law would apply
to particular arrangements.

3.22  Further, in response to the problems of taxpayers achieving certainty in
relation to mass marketed tax effective scheme arrangements, the ATO introduced a
new class of rulings in 1998. These ‘product rulings aim to give certainty about the

13 See also Mr lan Phillips's witty summary of this change in his Submission No. 890, p.2.

14 Taxation Institute of Australia, Submission No. 898, p.2.

B Australian National Audit Office, Risk Management: Australian Taxation Office, Audit Report No. 37
1996-97, p.9.
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tax effectiveness of a scheme, not just to an individual applicant but to any
participating investor.

3.23 As mentioned in Chapter 1, the product ruling system has helped reduce the
risk of investing in arrangements with tax benefits. However, product rulings do not
provide complete protection for taxpayers. There are still some circumstances which
could leave taxpayers, who have invested in a scheme with a product ruling, exposed
to tax penalties. Of concern is the question of investor control over the implementation
of schemes in conformity with ATO product rulings.

Conformity with a ruling and the application of Part IVA

3.24  Inaspeech on 15 May 2001 to the Taxation Institute of Australia, Brisbane,
Mr Michael O’Neill, Assistant Commissioner of Taxation, discussed the use of the
ATO's rulings in terms of investor certainty. He warned, however, of two respects in
which the existence of rulings would not necessarily guarantee an investor’s immunity
from ATO action. First, he said:

Where the facts presented to the ATO are not implemented on the ground
then no comfort can be drawn. (This issue is particularly important for
product rulings where prudent investors may seek written undertakings from
the promoter that the arrangement is fully implemented).*®

3.25 Second, Mr O’ Neill observed:

While the ATO can rule on the application of Part IVA, silence on this issue
cannot be taken as consent. On complex schemes yet to be implemented it
may be impossible to rule on Part IVA because some of the eight requisite
factors are yet to happen.®’

3.26  The Committee notes that, from the ATO’s point of view, both these hedges
seem necessary. A ruling given for one set of arrangements should not be able to be
used to protect a materially different set of arrangements for which, perhaps, no ruling
would have been given. Further, a ruling given in advance should not be able to
prevent the ATO from determining that the anti-avoidance provisions apply to
unlawful subsequent action on the part of the promoter or operator.

3.27 However, from the point of view of the individual taxpayer, these caveats
make the certainty attainable through the ruling system seem highly provisional. It is
guestionable whether an individual investor in, say, an agribusiness scheme would
have any knowledge of, let alone influence over, actions by the scheme promoter or
operator which might fall foul of the scheme's product ruling or of the Part IVA

16 Michael O’'Neill, ‘Taxes, Death & Civilisation: A look at year end “tax effective products’, 15 May
2001, http://www.ato.gov.au/content.asp?doc=/content/corporate/sp200103.htm (6 June 2001), p.5.

v Michael O’'Neill, ‘Taxes, Death & Civilisation: A look at year end “tax effective products’, 15 May
2001, http://www.ato.gov.au/content.asp?doc=/content/corporate/sp200103.htm (6 June 2001), p.5.
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provisions. Yet, if these provisions are contravened, then it is still the individual
investor who is exposed to ATO recovery action.

3.28 The ATO has acknowledged the vulnerability of investors in cases where
promoters ‘recklessly or knowingly’ fail to implement the scheme in accordance with
the terms of the product ruling. It has advised that, ‘in these cases, it might be

appropriate for areduced tax shortfall penalty to fall on the unwitting investors' .*8

M attersfor consider ation

3.29 Based on the points raised so far in this Chapter, the Committee wishes to flag
a number of suggestions or recommendations for consideration by the Government
and the ATO. The Committee will discuss these suggestions under the following
headings:

. increasing taxpayer understanding of self-assessment; and
. judicial resolution of differing interpretations of law.

Increasing taxpayer understanding of self-assessment

3.30 That the majority of taxpayers do not understand the implications of the self-
assessment system became clearly apparent during the inquiry. Many witnesses
accused the ATO of acting retrospectively by issuing amended assessments for
previous tax years, despite the fact, as stated earlier, that the law explicitly allows for
the ATO to amend assessments for up to four years in ordinary circumstances and for
up to six yearsif it determines that Part IVA applies.™

3.31 The Committee thus considers that there is an urgent need for taxpayers to be
made aware of the implications of the self-assessment system and, in particular, that
‘just because they have treated an item in a particular way last year and the year
before without demur by the ATO, that practice is not to be assumed to be correct or
tolerated or irreversible’.?’ Indeed, as Mr lan Phillips, a taxation consultant and former
representative on the Commissioner’s Self Assessment Task Force, warned:

If the matter is at all contentious, no surety is gained for along time and no
precedents are set unless, exceptionally, the ATO is specifically bound by a
ruling or other determination.*

3.32  Both Mr Phillips and the Taxation Institute of Australia made a number of
suggestions aimed at making the self-assessment system more transparent to

8 ATO Additional Information, 31 October 2001, p.5.

19 This was true not only of individuas, but of organisations with professional involvement in the financia

area. See, for example, Van Eyk Capital, Submission No. 691, Appendix A, p.10; and, Financial
Planning Association, Submission No. 705, p.3.

2 Mr lan Phillips, Submission No. 890, p.3.
z Mr lan Phillips, Submission No. 890, p.3.
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taxpayers. The Committee believes that these suggestions warrant careful
consideration by the ATO.

3.33  First, Mr Phillips and the TIA expressed the view that the use of the word
‘assessment’ may itself be misleading. In Australian taxation law, ‘assessment’ is
defined as the ‘ascertainment’ of the amount of taxable income and the tax payable.”
But, asthe TIA, observed:

If the taxpayer’s word is accepted without review it is difficult to see in the
self-assessment environment [that] the Commissioner has ‘ascertained’
anything in issuing a ‘Notice of Assessment’. At best a ‘Notice of
Assessment’ is no more than a notification of liability in a self-assessment
environment.?®

3.34 The TIA suggested that the word ‘assessment’ be reserved for occasions
where the Commissioner actually has determined a taxpayer’s fina liability. For
example, an ‘assessment’ could be issued following an audit. Otherwise, the existing
document named ‘Notice of Assessment’ should be renamed to make it clear to the
taxpayer that the notice ‘is merely a confirmation of the information supplied by the
taxpayer’.®* The TIA suggested the adoption of names such as ‘Interim tax
calculation’ or ‘Tax calculation sheet’ while, in a similar vein, Mr Phillips suggested
the use of phrases such as ‘payment requirement based on your return’ or ‘interim

payment obligation’.*

3.35 Similarly, the TIA was of the view that all ATO correspondence processing
taxpayer instalment variations and amendment requests should ‘make it plain that no
actual review of the taxpayer’s facts and circumstances has taken place’.®° A positive
response does not mean that the ATO agrees with the taxpayer’s claim: it simply
means that the taxpayer’s claim has been taken at face value. Since the response may
be reversed in later years, the TIA suggested that the correspondence carry a
prominent ‘ health warning’ to that effect.?’

Recommendation

3.36 The Committee recommends that the ATO, in consultation with the Taxation
Institute of Australia, the Commonwealth Ombudsman and other relevant bodies,
develop measures to educate taxpayers about their obligations and rights in the self-
assessment environment. Particular attention should be given to ensuring that
taxpayers are made aware of the period over which the ATO may review their returns

2  Taxation Institute of Australia, Submission No. 898, p.4.

#  Taxation Institute of Australia, Submission No. 898, p.5.

2 Taxation Institute of Australia, Submission No. 898, p.5.

% Mr lan Phillips, Submission No. 890, p.3.

% Taxation Institute of Australia, Submission No. 898, p.5.

# Taxation Institute of Australia, Submission No. 898, pp.5, 8.
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and amend their assessments. Further to the recommendation at paragraph 1.59,
information about the ATO’s power to review and amend assessments, and the time
periods that apply, should be clearly stated in the TaxPack and on notices of
assessment sent to taxpayers.

Judicial resolution of differing interpretations of law

3.37 The Committee notes that increasing taxpayers understanding of the self-
assessment system does not do anything to provide them with greater certainty that
taxation advice upon which they act will be acceptable to the Commissioner. All it
does, isto make them more fully aware of the risk to which they are exposed.

3.38 The Committee received very little evidence which addressed the question of
how judicial resolution of differences of interpretation of taxation law might be more
comprehensively and swiftly obtained. Such resolution, however, was seen as
desirable by witnesses, particularly in relation to the scope of the Part VA provisions.

339 An important means of achieving judicia resolution on disputed
interpretations of taxation law is via the ATO'’s test case program. This program
provides funds to individuals or organisations to test a point of tax law in court, where
a case raises issues that will affect a significant section of the tax-paying public.”® A
number of witnesses, however, were critical of the ATO’s selection of cases for test
case funding.

340 For example, the Taxation Institute of Australia was critical of the ATO’s
‘long-standing ban on the funding of Part IVA cases, and its reluctance to issue Part
IVA assessments [in] the first place’.?® The result of that reluctance, claimed the TIA,
has been that the power of Part IVA has not been fully exposed to the community. In
the TIA’s view, however, ‘Part IVA is a part of the tax law like any other, and
artificial contracts [on] its use and testing are detrimental’.® Notwithstanding that
criticism, the TIA noted that the ATO has won most Part VA casesit has contested in
recent times. These decisions have confirmed that the provision ‘does work’, and have
provided some guidance to its meaning.*

341 Deloitte Touche Tohmatsu also commented upon the ATO’'sS seeming
reluctance to clarify the scope of the Part IVA provisions. Mr Michael de Palo,
National Managing Partner — Tax, wrote:

... it has been a generally held view in the tax profession that from the time
when Part IVA was first introduced in 1981, and until recently the ATO has

% ‘ATO Test Case Program’,
http://www.ato.gov.au/printcontent.asp?doc=/content/Professional s/test_case program...
(10 October 2001), p.1.

% Taxation Institute of Australia, Submission No. 898, p.9.
% Taxation Institute of Australia, Submission No. 898, p.9.
3 Taxation Institute of Australia, Submission No. 898, p.8.
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evinced a clear reluctance to have the scope of the provision clarified, either
by public or private rulings or decided cases. Rather, the ATO strategy
seemed to have been to keep the provision hanging over taxpayers and
advisers.*

342  Similar criticisms were expressed about the selection of test cases in the mass
marketed schemes arena. For example, Mr Robert O’ Connor QC told the Committee
that test case funding for the Budplan litigation was initially refused by the ATO
‘presumably because the case involved Part IVA’. The ATO finally agreed to fund the
case in April 2001 but, according to Mr O’ Connor, ‘that decision should have been
made three years ago’ .

3.43  On the other hand, Mr Richard Gelski, Blake Dawson Waldron, took issue
with the ATO’s decision to fund test cases for Budplan rather than for the Central
Highlands Wine Grape Project. He said:

... they have chosen to fund Budplan, which is a case that | would
respectfully submit does not have the merits that Central Highlands does.
That is not to say that Budplan should not obtain test case financing; it is to
say that Central Highlands and Frankland Valley should.

Here are cases which, we would submit, are completely deserving of
obtaining finance, and the only reason that the Commissioner might choose
to rgect, as he has done at this stage — or at least not to accede to the request
at this stage — in our view can only be that he is concerned that he might
actually lose.®

344  The Committee notes that although the ATO’s Deputy Chief Tax Counsel
makes the final decision on whether to fund the case, the decision is made after
consultation with a ‘Litigation Panel’ comprised of taxation experts from within and
outside the ATO. Currently, the ATO’s Litigation Panel consists of six members, four
of whom come from the wider taxation profession. The ATO has said that the panel
was established ‘to ensure that the Tax Office has community input into the Test Case

Program’.*

345 The Committee further notes that criticisms of the ATO's selection of test
cases for funding should be seen in the context of the large number of schemes for
which claimed deductions have been disallowed. Participants in more than 200
schemes have been subject to ATO recovery action. It is not necessary, for the
purpose of establishing general principles concerning the application of the law to

% Deloitte Touche Tohmatsu, Submission No. 894, p.4.
¥ Mr Robert O’ Connor QC, Submission No. 891, p.7.
# Evidence, p.517.

% ‘*ATO Test Case Progran’,
http://www.ato.gov.au/printcontent.asp?doc=/content/Professional s/'test_case program... (10 October
2001), p.1.
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broadly similar arrangements, to fund test cases in relation to each scheme. Moreover,
the broader tax paying community would be disadvantaged by a decision to fund any
more cases than are required to establish the relevant legal precedents.

346 There may, of course, be disagreement over whether the appropriate cases
really have been selected for funding. The Committee considers that the Litigation
Panel should help to ensure that cases selected are representative, not only from the
point of view of the ATO but aso of the broader taxation profession.

347 Asan additional measure, the Committee considers that it may assist the tax
profession and the wider community if the reasoning behind the selection of cases for
test case funding were published. This would make transparent the reasons for the
choice of some cases for funding and the regjection of others.

Recommendation

3.48  For this reason, the Committee recommends that the test case Litigation Panel
publish the criteria in the light of which it will recommend cases for funding and
publish the reasons for its recommendations in particular cases.

349 A second issue to be addressed in relation to the litigation of test cases is the
often extensive delay in the court process, while a third concerns the expertise of
different courts in taxation matters and the need for consistent interpretation of
taxation law. The Committee notes that a measure relevant to both these issues was
raised in evidence by Mrs Jennifer Batrouney SC. She commented that:

From time to time, the spectre of a federal tax court has been raised. | am
very much in favour of the idea of a federal tax court.®

3.50 On the other hand, the Committee notes that the whole test case model relies
on the preparedness of a taxpayer to chalenge the ATO through a full litigation
process. This entails, among other things, that the ATO will never be able to drive this
process quickly nor in such a way as to provide it with judicial certainty before it
issues a determination in relation to a particular matter.

Recommendation

3.51 The Committee recommends that the Government undertake an anaysis of
the adequacy of current mechanisms for obtaining judicial resolution of disputed or
contentious tax law interpretation. This analysis should include consideration of
whether and how the ATO might obtain alega judgement without having to be taken
to court by a taxpayer objecting to an ATO determination, and consideration of the
merits of establishing a specialist federal tax court.

% Evidence, p.679.






CHAPTER 4

INVESTOR PROTECTION AND TAX EFFECTIVE SCHEMES

I ntroduction

4.1 In this Chapter, the Committee considers the adequacy of measures for
protecting investors in the mass marketed schemes market. Since the majority of those
who invested in mass marketed schemes and who gave evidence to this inquiry
participated in agribusiness and franchise schemes, this Chapter focuses on the
measures that regulate the establishment, operation and promotion of those types of
scheme. It a'so examines the measures for controlling the quality of advice provided
to investors.

A preéliminary note —distinguishing financial from taxation protection

4.2 The ATO’s role is to determine the taxation implications of participating in a
particular scheme. That is, itsrole is to determine whether or not an investor is entitled
to claim atax deduction in relation to his or her investment in a business or project.

4.3 It is the role primarily of Australian Securities and Investment Commission
(ASIC) and the Australian Competition and Consumer Commission (ACCC) to ensure
that managed investment or franchise schemes are designed and operated in
accordance, respectively, with the requirements of the Corporations Law and the
Trade Practices Act. These regquirements cover, among other things, matters such as
the registration and constitution of schemes, compliance arrangements and structures,
and disclosure documentation. They are designed to ensure that a participant’s
decision to invest in a particular business or scheme is made on the basis of adequate
information, and that the business arrangements themselves are proper.

4.4 It is important to note that a scheme may be designed and operated in
accordance with the requirements of Corporations or Trade Practices law, and yet an
investor not be entitled to claim atax deduction for their investment in it. Conversely,
just because a scheme has an ATO product ruling does not mean that it is a good
financial investment.

4.5 Clearly, however, considerations that count for a scheme being given a
product ruling also count for it fulfilling the requirements of the Corporations Law.
For example, one of the conditions for the tax deductibility of an investment is that it
be investment in a genuine business, and the regulations for compliance, registration
and so on are designed to monitor that a scheme is operating as such a business.

4.6 Comprehensive investor protection requires both that the investor can attain
certainty about the ATO’s view of the deductibility of expenses, and that the investor
has access to information about the commercial viability of a business and is entitled
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to redress if that information turns out to be inadequate, misleading, or based on false
assumptions.

4.7 As discussed earlier and in the Committee's Second Report, investor
protection in taxation terms is addressed by measures such as the ATO’s product
ruling system and proposed promoter penalties.' In this Chapter, the Committee
concentrates on the measures in place to protect investors' financial interests.

Regulations gover ning schemes and conduct

4.8 There are three levels at which questions might be asked concerning the
adequacy of controls on tax effective schemes, promoters and advisers. These levels
are:

. the establishment and operation of the scheme itself;
. the disclosure to investors of relevant information; and
. the adequacy of advice provided to investors.
49 In what follows, the Committee outlines the measures currently in place to

control the operation and sale of tax effective schemes at al three levels.

Scheme establishment and operation

410 Tax effective agribusiness schemes are a subset of managed investment
schemes. Since 1 July 1998, managed investments have been governed by provisions
of the Corporations Law introduced by the Managed | nvestments Act 1998.2

4.11  Prior to the adoption of that Act, the Corporations Law provided for atwo tier
regulatory framework for managed investment schemes. The funds or assets of a
scheme were vested in a trustee and the scheme was managed on a day-to-day basis
by a management company. Reports of both the Australian Law Reform Commission
and the Companies and Securities Advisory Committee, and the Financial System
Inquiry found that this two tier structure led to a confusion between the
responsibilities of the trustee and the management company, with the risk of failures
in information sharing and reduced investor protection. Both reports accordingly
recommended that there be a single operator in relation to each scheme, to be known
as a single responsible entity.® This recommendation was implemented through the
Managed I nvestments Act 1998.

The ATO has advised the Committee that it is currently consulting with community, industry and
professional bodies on its proposed promoter penalties. ATO Additional Information, 31 October 2001,
p.2.

2 ASIC, Submission No. 853, p.3. The Managed Investments Act is inserted as Chapter 5C of the
Corporations Law.

3 The Hon. Peter Costello MP, ‘Managed Investments Bill 1997: Explanatory Memorandum’, pp.4-5.
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412  Schemes that were already operating at 1 July 1998 were given two years to
meet the compliance requirements of this more stringent regulatory framework,
although ASIC had discretion to extend that transitional period. In particular, ASIC
advised that it ‘has been prepared to grant relief to well-established schemes that are
not open to new investment on the basis that those schemes have been complying with
the Law as it stood and it would be an unreasonable cost imposed on the scheme and
its investors to require them to transition’.* ASIC further advised that at least one
scheme established prior to July 1998 has been unable to make the transition
successfully because it failed to meet the requirements for obtaining the new
responsible entity licence.”

4.13 Under the Managed Investments Act, a responsible entity proposing to
establish and operate a scheme must obtain a security deaers licence from ASIC.
ASIC advised the Committee that it has published a number of criteria against which
it determines whether an applicant has the capacity and expertise to carry out the
duties of the responsible entity efficiently, honestly and fairly and hence whether an
applicant should be licensed. The criteriainclude:

capacity to carry on a business,
education and experience;

good fame and character;

engagement of agents,

compliance;

accountability; and

meeting minimal capital requirements.®

4.14  Once a responsible entity has been granted a licence, it must then apply to
register a managed investment scheme under Chapter 5C of the Corporations Law. A
scheme can only be registered if it has a constitution and compliance plan that satisfy
the Law. Further, registration of a scheme under Chapter 5C has the following
statutory consequences:

a requirement that the responsible entity must establish a compliance
committee if less than half of the directors of the responsible entity are
external;

an obligation to audit the compliance plan annually;

broadranging statutory duties on the responsible entity and its officers;

4 ASIC, Submission No. 853, p.9.
° Evidence, pp.755-756.
6 ASIC, Submission No. 853, p.3.
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the ability of ASIC to conduct surveillance checks;
the ability of members to remove the responsible entity;

the ability of ASIC or a member to apply to a court to appoint a temporary
responsible entity to substitute for the original responsible entity; and

limitations on the ability of members to withdraw from schemes which are
not liquid.”

4.15 ASIC dso noted that three aspects of the licensing process provide additional
safeguards, particularly in relation to primary production schemes. First, since about
July 1999, dedlers licences for primary production schemes have been subject to a
specia condition designed to protect the rights of investors in relation to the land on
which the scheme is operated. Second, most primary production operators have been
licensed only for named schemes, rather than for kinds of schemes. ASIC can thus
assess the licensee’s capacity to operate each new scheme proposed by that operator.
Third, many of these licences have a‘key person’ clause, which means that the licence
holder must inform ASIC if the relevant named person leaves the employment of the
scheme operator.®

4.16  Franchises are excluded from the definition of ‘ managed investment schemes
in the Corporations Law, and are accordingly not regulated under that Law. ASIC
advised that the reason for the exclusion of franchises is that historically a distinction
was drawn between passive investments, and arrangements in which the prospects of a
business succeeding were largely dependent upon the activities of investors.” In
ASIC s words, the *history reflects a view that typical franchisees do not require the

extent of protection appropriate for passive investors’.™

4.17 Despite this view, a mandatory industry code for franchising was introduced
on 1 July 1998 ‘in recognition of the strong growth of the franchising form of business
and the power imbalance between franchisors and franchisees . This Franchising
Code of Conduct is enforceable under the Trade Practices Act 1974 and is
administered by the ACCC.

4.18 The Code is binding on all parties to franchise agreements and sets minimum
standards of disclosure by franchisors. It requires al franchise agreements to provide
for acomplaints handling system.*

! ASIC, Submission No. 853, p.4.

8 ASIC, Submission No. 853, p.4.

9 ASIC, Additional Information, 14 September 2001, p.2.

10 ASIC, Additional Information, 14 September 2001, pp.2-3.
1 ASIC, Additional Information, 14 September 2001, p.3.

12 ASIC, Additional Information, 14 September 2001, p.3.
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4.19  Aspects of the Code apply to franchises that existed prior to 1 July 1998, and
the full3 Code applies to both existing and new franchise arrangements from 1 October
1998.

Disclosure requirements

420 Chapter 6D of the Corporations Law regulates the disclosure of offers of
interests in registered managed investment schemes. Where investments in such
schemes are offered for sale, a disclosure document such as a prospectus is required.
Exceptions to this requirement are listed under s708, and include small scale offerings,
and offerings to sophisticated and professional investors.™*

421  Section 710 of the Corporations Law requires that prospectuses contain al the
information that investors and their professional advisers would reasonably need to
make a judgement about the rights and liabilities attaching to the securities offered,
the assets and liabilities, financial position and performance, profits and losses of the
managed investment scheme, and its commercial prospects.™

422 Mr Andrew Shearwood, Partner, Freehills, submitted that section 710 ‘ cannot
be any stronger’. He wrote:

Disclosure requires a prospectus issuer to undertake a due diligence exercise
to discover and disclose to potential investors all materia information
known to the issuer or that the issuer ought reasonably to have obtained and
disclosed, by making inquiries.*®

4.23  Section 728(3) further makes it an offence for a prospectus either to contain a
misleading or deceptive statement or to omit information which has ‘a materialy
adverse effect on an investor. Mr Shearwood noted that there are ‘significant
penalties and the prospect of civil liability’ if a prospectus issuer breaches the
prospectus provisions of the Corporations Law."’

4.24  Under the current law, there is no obligation for prospectuses to include
financial forecasts or projections although it is common practice to include them. Mr
Shearwood informed the Committee that there is an important distinction to be drawn
between projections and forecasts. Forecasts represent what the directors consider will
come true, and there is a statutory liability if they are wrong. Projections are a
mathematical calculation of an outcome based on certain assumptions. The

B Trade Practices (Industry Codes — Franchising) Regulations 1998, Section 5.
14 ASIC, Submission No. 853, p.5.

B Freehills, Submission No. 669, pp.1-2.

16 Freehills, Submission No. 669, p.2.

v Freehills, Submission No. 669, p.2.
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assumptions may either be ‘best estimate’ or ‘hypothetical’, and the accuracy of the
projection depends upon the validity of the assumptions.*®

4.25 Under the Financial Services Reform Act, some changes to the disclosure
regime have been made. First, the concept of a prospectus or disclosure document is
replaced with that of a ‘product disclosure statement’. Second, the Act prescribes the
content of certain standard information in the product disclosure statement, and
additional information may be prescribed by the regulations. Mr Shearwood
commented that under this regime the information required to be provided to investors
could be made narrower than under section 710 of the Corporations Law, but there is
also scope for the law to require the provision of industry specific information which
would alow easier comparison between schemes in the same industry.

426 Inasmilar vein, ASIC noted the merits of requiring a ‘key data summary’ to
be put in prospectuses so that investors have easy access to the promoter’s contact
details, and can compare fees, commissions, forecasts and so on between offerings.™

4.27 Inrecent years, the legislation concerning the monitoring of compliance with
these requirements has gone through a number of changes. Historically, prospectuses
were registered by the Corporate Affairs Commissions in each Australian state or
territory and the registration process involved a comprehensive review of each
prospectus against a checklist of content requirements. This process could take a
significant amount of time, and when the Australian Securities Commission was
established on 1 January 1991, the law concerning the registration of prospectuses was
altered.

4.28  While prospectuses were still registered with ASC and, later, ASIC the onus
of responsibility shifted. Rather than the regulator registering a prospectus only when
it was satisfied that it met a detailed list of requirements, ASIC was required to
register a prospectus within 14 days after lodgement. It could refuse to register a
prospectus only if it was satisfied that the prospectus did not comply with the law. In
place of a prescriptive checklist to be monitored by the regulator, investors were to be
protected by the introduction of civil liabilities for the issuers of prospectuses which
contained misstatements or serious omissions.

4.29 From 13 March 2000, the Corporate Law Economic Reform Program Act
1999 (CLERP) introduced further amendments to the disclosure regime. Under
CLERRP, the issuer of a prospectus need only lodge (not register) the prospectus with
ASIC. Thereisa7 to 14 day period after lodgement during which both ASIC and the
market are given time to review the document and during which ‘an offeror must not

accept applications for non-quoted securities ... under the disclosure document’ . %

18 Freehills, Submission No. 669, p.2.
19 Evidence, p.765.
2 ASIC, Submission No. 853, p.6.
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430 AsASIC explained to the Committee:

The history of law reform in this respect suggests a parliamentary intention
to reduce the involvement of the regulator in reviewing disclosure
documents, but correspondingly an increase in the responsibility for
promoters.”

431 Quoting from Ford's Principles of Corporations Law, ASIC noted that the
philosophy behind the new disclosure requirements is that investors should be
provided with the information they require if they are to make ‘an intelligent decision
without the government having to adopt a paternalistic stance of judging the merits of

the particular security’. %

4.32  Further amendments to Corporations Law in the Financial Services Reform
Act continue this policy trend, with the removal of the requirement even to lodge
prospectuses for unlisted managed investments®® Mr lan Johnston, Executive
Director, Financial Services Regulation, ASIC, told the Committee that under the FSR
Act, ‘We would be notified that a product disclosure statement had been issued, but it
would not be lodged with us’.%*

4.33 Questioned about the wisdom of that amendment, Mr Johnston commented
that:

. we have gone to great lengths to explain that we do not approve
prospectuses, that we do not register prospectuses. There is an argument that
says that the lodging of a prospectus with the regulator seems to create the
impression in the minds of some investors that the regulator has had a role
to play in somehow giving it a tick or otherwise ... The disclaimer that is
put in the prospectus, which a the moment says ‘ASIC takes no
responsibility for the contents of this prospectus’, might in fact in some
perverse way create the impression: ‘ That means they must have looked at
it, if they are excluding their liability’ ... But the whole path down which
thelaw isgoingisthat it is a disclosure based regime and that the investor is
supposed to make their own due inquiries, et cetera. It is not a regime that
we designed, of course, but it is something that we would implement.?

4.34  Notwithstanding this policy trend, ASIC does review some ‘high-risk’
prospectuses in detail. It informed the Committee that in the period between 13 March
2000 to 17 November 2000 (since the introduction of CLERP) 61 primary production
scheme prospectuses were lodged with ASIC and that, of these, 35% were identified

2 ASIC, Submission No. 853, p.7.
2 ASIC, Submission No. 853, p.5.
= Evidence, p.745.
2 Evidence, p.746.
% Evidence, p.761.
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as falling within the high risk category.” The issue of the compliance problems
associated with primary production prospectuses and possible remedies will be
addressed in detail later in this Chapter.

4.35 The Franchising Code of Conduct sets minimum standards of disclosure with
the aim of achieving transparency in dealings between franchisors and franchisees.
The disclosure document takes the form of an ‘information memorandum’, not a
prospectus.

Quality of advice and sale of financial products

4.36  Thefinal set of measures for controlling the operation and sale of tax effective
schemes are the provisions regulating the conduct of those who advise on and deal in
financial products.

4.37 In the main, investors in tax effective schemes took advice and purchased
their investments through scheme promoters, or licensed financial advisers or their
representatives.

4.38 Under the Managed Investments Act, scheme promoters must hold a licence
to operate the scheme and must obtain a separate authorisation in order to give advice
relating to a scheme.?” Under the Corporations Law, financial advisers must be
licensed by ASIC to provide advice to retail customers. ASIC may grant a licence
only where it is satisfied that the relevant individual has appropriate educational
qualifications and experience.?®

4.39 Licensed financial advisers must disclose to their clients al commissions
attached to the sale of particular financial products and hence any possible conflicts of
interests. Further, under Section 851 of the Corporations Law, the so-called ‘know
your client’ provisions require advisers to recommend products in the light of their
knowledge of clients’ individual needs and circumstances.?

440 Thelaw alows alicensed dealer or adviser to issue a ‘proper authority’ to a
representative, who is thereby authorised to act on behaf of the licensee.
Responsibility for ensuring that such representatives comply with the law and possess
appropriate educational qualifications and experience lies with the licensed dealer.*

4.41  Further, under the FSR regime, the licence holder must notify ASIC of any
proper authorities that they issue and be responsible for ensuring that such

% ASIC, Submission No. 853, p.7.

z There was a transition period between July 1998 and July 2000 designed to give scheme operators time

to meet the competency requirements for obtaining an adviser’s licence. During that time, operators were
able to give advice without such alicence, but only in relation to their own schemes. Evidence, p.758.

= Freehills, Submission No. 669, p.8.
2 Financial Planning Association of Australia Ltd (FPA), Submission No. 705A, p.8.
%0 Evidence, p.758.
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representatives meet ongoing training requirements. ASIC will maintain a register of
al proper authority holders.® It advised that, at 10 September 2001, the number of
proper authority holders registered with ASIC is 38 894.% No proper authority is
required by those selling franchise arrangements.

442  There are a number of channels through which investors may seek redress if
they believe they have been given inappropriate or negligent financial advice. These
include internal dispute resolution schemes, external dispute resolution schemes (such
as the Financia Industry Complaints Service), professional bodies (such as the
Financial Planning Association) and ASIC.*

4.43 Inrelation to lack of compliance with the regulatory framework by financial
advisers and their representatives, ASIC told the Committee that ‘in the year before
last’ it had banned 50 investment advisers for ‘arange of misconduct or misbehaviour,
some of which would fall outside the ambit of this inquiry’. Mr Sean Hughes,
Director, Financial Services Regulation (Regulatory Operations), ASIC, said:

... we also took action in the civil courts, restraining some of those advisers
from continuing to give advice to their clients, and in one case that springs
to mind we had the person prosecuted and that person received a
conviction.®

444  The Financial Planning Association (FPA) advised that its own disciplinary
committee, which is chaired by an independent legal practitioner, also has the power
to investigate investors complaints and to impose sanctions ranging from censure, to
fines, suspension or termination of FPA membership, and other educational or
professional development training. The manager of FPA’s Investigations Professional
Standards section, Mr Michael Butler, stated that:

Allegations to date in regard to these tax-effective investments represent
only a very small portion of the complaints received. They are investigated
in the same manner as any other complaint. The most recent finalised case
resulted in the disciplinary committee suspending the membership of the
member for a period of two years when charges relating to a failure to
obtain sufficient client information to enable a suitable recommendation to
be made and the failure to disclose risks in a manner the client could
understand were upheld by the committee.*

3 Bvidence, p.760.
¥ ASIC, Additional Information, 14 September 2001, p.6.
3 Evidence, p.637.
# Evidence, p.746.
% Evidence, p.638.
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Compliance and tax effective schemes

4.45 In this section, the Committee outlines some of the concerns raised about the
compliance of some tax effective schemes with the relevant regulatory requirements
and the remedial or disciplinary action that has been taken against them.

4.46 In evidence to the Committee, ASIC expressed its concern primarily about
agribusiness tax effective schemes, saying that ‘certain agricultural investment
schemes often marketed as tax driven schemes leave much to be desired in terms of
their marketing, promotion and operation’.*® ASIC told the Committee that, as a
percentage of the managed investments industry as a whole, the compliance problems
in the agribusiness schemes area were high. In fact, according to ASIC:

... we expend a disproportionate amount of our resources on these schemes:
some 30 per cent of our managed investment surveillance capacity for what
is perhaps only five or six per cent of the managed investments market.*’

4.47  The problems occur at the licensing, disclosure and operational stages, and
relate to both past and present experience. For example, ASIC’'s submission related
the following figures:

10% (19 of 187) primary production licence applications refused between
1 July 1998 and 30 November 2000 due to serious deficiencies;

21 out of 57 primary production prospectuses received over the 1999-2000
financial year required remedial action;

since December 1998, ASIC has finalised 40 surveillances of primary
production responsible entities. Of these, 18 entities were required to
improve operational procedures and the compliance plan, 4 had additional
licence conditions placed on them, and 6 had their licences revoked.®

448 More recently, since January 2001, ASIC took action over the following
problemsin this area:

of six primary production licence applications received, one was refused,
two were withdrawn, one was approved and two are still under assessment;

of eight surveillances of primary production responsible entities, three
required remedial action in the form of a licence returned, a condition
placed on alicence and a change to operations and procedures;

in relation to prospectuses, there were 11 interim stop orders (mainly issued
because entities had no reasonable basis for projections made in their

% Evidence, p.39.

3 Evidence, p.744.
¥ ASIC, Submission No. 853, pp.4-9.
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prospectuses), one final stop order and supplementary disclosure
documents required from 44 entities.*

4.49 In addition to structural or organisational arrangements, two major areas of
concern in agribusiness schemes which emerged from the evidence were:

high up-front management fees and commissions; and

overly optimistic projections and forecasts.

Fees and commissions

450 Inrelation to the question of high fees and commissions, there are two reasons
for concern. One relates primarily to investor protection, and the other relates to the
protection of the taxation revenue.

451 Van Eyk Capital, an independent agribusiness research house, has suggested
that a ‘fundamental problem’ in the agribusiness sector is ‘the unacceptable and
unsustainable levels of remuneration earned by the promoters, and by the people who
actually sell the product contained within the offering document (ie. the financia
advisers)’.®

452  According to van Eyk, despite the existing disclosure requirements in the
Corporations Law, the real levels of fees and commission can still be hidden by a
variety of means. The result is ‘a significant imbalance between the returns offered to
investors, and the often exorbitant returns accruing to both the promoters and their
salesforce’ ' Van Eyk submitted:

It isinconceivable to us how any project, or any business for that matter, can
expect to be successful when between 70% and 80% of the funds invested
are immediately diverted into what is basically non-productive expenditure
... [W]e find it difficult to understand how both the ATO and ASIC
rationalise such schemes to be ‘commercial ventures on a pre-tax basis
when such a high proportion of the funds are not in fact utilised in actually
growing or producing the crop.*

453 In short, van Eyk argued that the maority of agribusiness schemes are likely
to fail commercially because not enough of the funds raised are ‘going into the
ground’. Investors will thus gain no return on the investment and a potentialy viable
industry sector will be brought into disrepute.

454 In addition to these alleged risks to the long-term viability of many
agribusinesses and, hence, to investor returns, inflated up-front fees may also pose a

% Evidence, p.744.

“ Van Eyk Capital, Submission No. 691, p.5.
“ Van Eyk Capital, Submission No. 691, p.5.
“2 Van Eyk Capital, Submission No. 691, p.8.



Page 54 Chapter 4

risk to the taxation revenue. That is, the higher the establishment and initial
management fees, the greater the tax deduction able to be claimed by the investor. The
ATO has submitted that in some cases these costs may be artificialy geared so that,
no matter what happens to the business itself, investors are guaranteed at least a ‘tax
profit’ from their investment. That is one of the factors that is relevant to a
determination that the investor’s ‘dominant purpose’ in making the investment was to
obtain atax benefit, and hence to a determination that Part IVA applies.®

455  Witnesses from a range of agribusinesses disputed van Eyk’s assessment of
this matter. In particular, they disputed the claim that the agribusiness sector as a
whole systematically overcharges for management fees and commissions. For
example, representatives from The Barkworth Group, a mass marketed scheme
growing and producing olive products, argued that van Eyk’s reports did not address
the reasons for some high up-front fees. Mr Mark Troy, Managing Director,
acknowledged that the Barkworth prospectuses ‘are notorious for having the highest
charges. He went on to say, however, that its charges were justified because
Barkworth had committed itself not only to producing olives, but to establishing a
brand in the marketplace. He claimed:

We had to have a lot of investment in preparation for the magor groves
coming on stream. This required that we establish two or three years early
the processing and marketing operations, and the prospectus provides that
investors expect from us to buy in fruit from existing groves and process
that produce into branded products and then market those products.*

456 Inasmilar vein, Great Southern Plantations Ltd also suggested that van Eyk
did not sufficiently consider the whole life cycle of the businesses it criticised. Mr
John Y oung, Chairman and Managing Director, said:

They look at certain issues such as stumpage, which they have mentioned,
and up-front establishment costs. What they do not look at is the long-term
viability of the businesses, the cash flows and liquidity, the borrowing
levels, the balance sheet, the whole box and dice. So we feel that their
research is flawed in that regard ... *

457 A difficulty in addressing this ‘problem’, to the extent that it exists, is that in
general terms the level of fees and commissions is a matter for the market and what
the market will bear. From ASIC’'s point of view, investor protection requires only
that investors be fully informed of what those fees and commissions are. Even if, as
van Eyk maintains, the profits made by some scheme promoters far outweigh the

“  ATO, Submission No. 845, Attachment C, p.5.
“ Evidence, p.551.
45 Evidence, p.594.
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returns on investment, there is in Mr Johnston’s words ‘no prohibition against
y 46

charging high commissions'.
458 ASIC conceded, however, that ‘these schemes are generally sold on their tax
benefits' and that ‘on occasion, they are missold on those benefits .*” For that reason,
ASIC has recently initiated action on two fronts to increase investor protection in this
area. First, it has embarked upon a process of issuing ‘safety checklists for people
considering investing in agribusinesses. For example, ASIC recently released such a
checklist for the olive ail industry. The list contains, among other things, benchmarks
for operating and establishment costs.

459 Second, ASIC is developing a campaign to target financia advisers who
habitually ‘recommend high risk or high commission paying products to determine
whether they have met their obligations under the law to give advice which is

appropriate to the need of their clients, with full and proper disclosure’ .

4.60 Inother words, although there is no prohibition against schemes charging high
establishment and management fees, there may be a prohibition against advisers
recommending such products to clients if they do so solely for the sake of the
commission they would receive. It is at that point in the market that ASIC may be able
to exert some regulatory control.

461 From the ATO'’s point of view, the issue of allegedly excessive fees is also
complex. Aswith ASIC, the ATO has ‘no authority to limit the amount of profit that

forms part of a particular fee’.*

4.62  According to the ATO, numerous Australian court judgements have ‘made it
plain that the role of the Tax Office is not to tell a person how to run their business, or
how much they should pay’. The ATO continued:

It is well established law that even business decisions the Tax Office may
not agree with can still properly achieve a tax deduction. See for example
the Cecil Bros. Case (1964) 111 CLR 430 — in this matter it was common
ground that the taxpayer had quite deliberately made particular
arrangements to purchase goods, from a non-arm’s length company, a a
price above that otherwise available in the market. However, the Full High
Court allowed the claimed deductions to stand.™

4.63 For this reason, in determining whether a fee structure is such that a
taxpayer’s ‘dominant purpose’ for investing was to obtain atax benefit, the ATO must

% Bvidence, p.748.
4 Evidence, p.745.
8 Evidence, p.745.
4 ATO, Submission No. 845A, Attachment 1, p.1.
% ATO, Submission No. 845A, Attachment 1, p.1.
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consider the fees to be ‘grossly excessive'. ‘ Grossly excessive’ indicates, according to
the ATO’ s submission, ‘a level above — indeed perhaps several levels above fees that
are merely excessive' .>! Further,

the Full Federal Court did not say that ‘grossly excessive' fees are not
deductible, only that they may be indicative of some other purpose, which
may not support deductibility.>

Projections and forecasts

4.64 Inreation to the question of projections and forecasts, van Eyk Capital again
expressed concern that many agribusinesses make excessively optimistic, if not
misleading, projections of future product yields and marketability in their
prospectuses.”

4.65 As with the question of high up-front establishment costs, the accuracy of
agribusiness projections and forecasts poses issues for both ASIC and the ATO. ASIC
has arole in protecting investors against being misled about likely future returns, and
the ATO must assess the validity of claims about the long-term profitability of a
venture in order to satisfy itself that deductions are granted for expenses in a business
with overall profit making intent.

4.66 The Committee took some evidence which supported van Eyk’s assessment of
problems in this area. For example, the Australian Managed Investments A ssociation
(AMIA), while advocating self-regulation by the agribusiness managed investments
industry, conceded that:

... thisis anecdotal — during that period of genuine projects on the market,
to sometimes compete with the more flamboyant projects on the market
some sometimes had to not cook the books but certainly take a very rosy
view of the likelihood of profits in the business and therefore may have put
in not inflated figures but certainly more favourable figures than they would
have done had the regul ators been doing their jobs.>*

4.67 The Committee also heard, however, that the mere failure of a project to meet
Its prospectus projections does not by itself demonstrate that those projections were
irresponsibly inflated. For example, Mr Douglas Pollard, Managing Director, The
Barkworth Group told the Committee:

When we entered the industry in 1997, the supermarket audit of extra-virgin
olive oils across the board revealed that the price was $14 per litre. That is
the retail price of the packaged product ... The dollar at that stage was about

. ATO, Submission No. 845A, Attachment 1, pp.1-2.
2 ATO, Submission No. 845A, Attachment 1, p.2.

% Van Eyk Capital, Submission No. 691, pp.4-5.

> Evidence, p.728.
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US72c. The dollar, as we al know, is about US51c at the moment. One
would reasonably have expected the price of olive oil to be a lot dearer in
Australian terms. In fact, across the board a supermarket audit reveals that it
is now about $10 per litre. Taking into account the difference in the value of
the currency, the price of olive ail has halved, so there has been dumping,
which has madeit harder for usto sell it ...>

4.68 ASIC's guide for investors in olive schemes states that over the ten-year
period (1990-2000) the price for olive oil on the Milan Bourse, the mgor trading
centrefor olive oil, fell 100 per cent in real terms, from AUD$8 to AUD$4.%®

4.69 ASIC reported to the Committee that it has recently tightened its monitoring
of prospectus forecasts and projections. Mr Johnston said:

Since we last appeared before the committee, ASIC has issued a new
interim policy statement on the use of forecasts and projections in disclosure
documents. ASIC requires that any forward looking statements must be
made on areasonable basis. We have indicated that, where the forecast goes
beyond two years, either a report by an expert or the existence of forward
contracts supporting a stated price would satisfy the requirement. Somewhat
ironically, many in the industry have criticised ASIC’s policy as being too
tough to meet.>’

4.70  In addition to this requirement, both ASIC and some industry associations are
developing benchmarks and codes against which particular scheme projections can be
assessed.

471  For example, Mr Robert Rawson, General Manager, Forest Industries Group,
Department of Agriculture, Fisheries and Forestry — Australia (AFFA), told the
Committee that the plantation forestry industry is developing a code of practice for
afforestation managed investment schemes. The code, he said, ‘ams to have all the
relevant information for a forestry project outlined in a manner that would alow
investors to make a meaningful comparison between schemes. Particular emphasis is
to be placed on the independent expert reports to back the predictions of future wood
growth and timber royalties.® Australian Forest Growers, the national association
representing and promoting private forestry in Australia, emphasised its commitment
to implementing the Code of Practice for Afforestation Managed Investment Schemes

and its ‘willingness to adopt a transparent and effective system of self-regulation’.>

*  Bvidence, p.550.

% ASIC, MediaRelease, 21 August 2001.

S Evidence, p.744.

%8 Evidence, p.690.

¥ Australian Forest Growers, Additional Information, 22 August 2001.
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472  The Committee notes that ASIC’s compliance focus is on trying to ensure that
investors are not misled at the outset, and that non-compliant schemes are unable to
get established.

473  ASIC told the Committee that if ‘tax driven promoters breach the law we can
take enforcement action (civil, administrative and criminal) but this can only take
place after athorough investigation, if we suspect an offence has been committed’ . It
appears to the Committee that ASIC may lack the resources to pursue such
Investigations.

4.74  As outlined earlier in this Chapter, ASIC has undertaken quite extensive
surveillance of agribusiness schemes since 1998, but the Committee is unaware that
ASIC has prosecuted any promoters of mass marketed schemes whose investors have
had their deductions disallowed by the ATO.

475 In expressing frustration at the high proportion of remedial action and
surveillance activity expended on the agribusiness managed investments sector, ASIC
noted that ‘the question could be asked whether these schemes should be regulated in
some other way’. Mr lan Johnston said:

We note that, in some jurisdictions, public offering of these types of
investments is not permitted. While not at this stage advocating such a
position in Australia, we do note that as a regulator we conduct a policy,
disclosure and conduct regime which achieves particular results in the case
of much of the regulated managed investments population but which does
not achieve those results with this sector.®*

476  The Committee endorses the development of industry benchmarks by both
ASIC and industry associations, as well as ASIC’'s recent initiatives in relation to
forecasting and the regulation of experts' reports. The Committee considers that these
measures, combined with the ATO’s product ruling system and the development of
promoter penalties, should greatly improve the levels of investor protection in the
mass marketed schemes market.

477 However, the Committee is concerned a ASIC's reports of the
disproportionately high level of problems that continue to be associated with primary
production schemes and at the apparent lack of resources for investigations and
prosecutions where necessary. The Committee is also concerned that the current
regulatory regime may be inadequate to control the promotion of franchise schemes.

Recommendation

4.78 The Committee recommends that the government seek advice from both
ASIC and the ACCC on the question of the adequacy of the current measures for

@ ASIC, Additional Information, 14 September 2001, p.4.
oL Evidence, p.745.
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monitoring the schemes market, with particular reference to agribusiness and
franchise schemes. This advice should address matters such as the role of specific
industry associations and the Australian Managed I nvestments Association in ensuring
that compliance and disclosure obligations are met, the development and publication
of further benchmarking measures which draw on industry wide standards and
expertise, and any other measures required to ensure the adequate protection of
investorsin this sector.

Senator the Hon Brian Gibson
Acting Chairman






MINORITY REPORT

Preface

1.1 The Committee has already issued two reports on the Mass Marketed Tax
Effective Schemes fiasco.

12 The first — the Interim Report (June 2001) — was highly critical of the ATO’s
management of and approach to the mass marketed schemes affair.

1.3 The second report (September 2001) proposed an alternative resolution and
settlement option with a view to allowing taxpayers and the ATO to resolve their
differences without proceeding to court.

14 The recommended resolution and settlement was proposed following
consultations with taxpayers and the ATO.

15 Despite giving a commitment to respond to the second report promptly, the
ATO are yet to advise the Committee of their views on the recommendations.

1.6 Many of the issues canvassed in the Interim Report have become clearer and
only add to the concerns initially raised by the Committee.

1.7 The ATO is the manager of Australian Taxation Law and as such is required
to interpret and apply those laws —fairly and equitably.

1.8 Under the self-assessment tax system, taxpayers are required to abide by the
law and the ATO view of the law, although they do have aright to challenge the ATO
view in the Courts.

19 This type of system places great onus on the ATO to ensure clarity in both the
law and their view of the law.

1.10 The ATO’stask can be made more difficult by government policy objectives,
which may impact on the application of the law.

1.11  The mass marketed schemes debacle is a good example of how things can go
horribly wrong where alack of clarity and action exists.

1.12 There is no question that ATO administrative practices have been found
wanting on these matters for some time.

Background

1.13 Evidence to the Committee clearly shows that the ATO was aware of
problems associated with claimed deductions in mass marketed schemes as early as
1982.
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1.14  Indeed the ATO audited some twenty-eight schemes between 1987 and 1997.
Fourteen of those audits were completed by 1994 with nine schemes having
deductions disallowed primarily on the basis of round robin non-recourse financing.

1.15 As can be seen from the table below, scheme deductions grew at an
exponential rate from 1993 to 1998, but it is worth noting significant increasesin 1987
and 1988.

Table 1: Increasing Scheme Deductions 1987-1998

YEAR SCHEME DEDUCTIONS $M

1987 13
1988 113
1989 73
1990 2
1991 7
1992 54
1993 54
1994 176
1995 288
1996 666
1997 1095
1998 960

Source: ATO Supplementary Submission No. 845B, Attachment 1*

1.16  Furthermore, historical evidence shows that both Governments and the ATO
had concerns over claimed deductions associ ated with mass marketed schemes.

1.17 A press release from the Federal Treasurer as far back as the 30" December
1982 shows that the very problem used by the ATO in 1997-1998 to support
retrospective action was a concern then. The press release says.

“On 30 December 1982 | announced that the Commissioner of Taxation,
who has independent statutory responsibility for administration of the
income tax law, had decided to take assessing action under the general anti-
avoidance provisions of Part IVA of the Income Tax Assessment Act to
disdlow claims arising from participation in certain film production
arrangements wher e deductions ar e substantially leveraged by associated
loan arrangements’ (emphasis added).

1.18 Moreover, during the 1980s the media regularly featured articles on tax
effective investments. These articles, as shown below, clearly demonstrate that
knowledge and concern about such activities did exist.

! It should be noted that the annual scheme deductionsin Table 1 do not include deductions for EBAS.
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1.19 TheAustralian, March 1981

“Several schemesinvolve costsrelated to special loans to investors which
are structured so as to induce them into projects at no real financial
cost to themselves’ (emphasis added).

1.20 TheFinancial Review, December 1984:

“Even the Federal Government implicitly recognises the extent of the
investment distortion caused by high marginal tax rates by two blatant
examples of tax shelters for high margina tax payers — the film tax
deductibility rort and the licensed management investment companies
(MICs)...In recognition of these factors the previous Government
introduced what may have been seen by some as extremely generous tax
concessions so that the industry could be funded through the tax system and
by direct government handouts.”

1.21  Furthermore, in relation to the history of agribusiness investments in
particular, the same article went on to say:

“The combination of tax shelter and capital gain has produced widespread
interest in a variety of primary industry pursuits. The conventional route is
to buy a rundown farm, build it up with tax deductibility investments over
some years, sell it for a capital gain during a good season. There has been
investment in angora goats, avocadoes, guava fruit, mangoes, macadamia
nuts, afforestation, jojoba nuts, the babaco fruit from Ecuador, lychee fruit,
blueberries or the pepino.”

1.22  The National Times, 7" of June 1985 said:
“PAY TAX OR GROW A FOREST? — very attractive taxation benefits.”

1.23  Added to that was the 1991 statement by then ATO Commissioner Boucher,
which said in part,

“1 would strongly recommend that in order to be assured of their tax
position, investors obtain detailed and comprehensive advice on the full tax
implications from promoters or their own advisers prior to committing
funds.”?

1.24  In many cases the financing structures designed for schemes during the 1980s
were exactly the same, and had the same objectives, as those now subject to
retrospective action. That is, they aimed to limit the investor’'s risk, leverage a tax
deduction, and by doing so make the overall investment much more attractive.

2 ATO Media Release, ‘Tax Shelters — Why Some Umbrellas Sometimes Have Holes', 91/26, 2 June
1991.
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1.25 Given the concerns raised by the Federal Treasurer in 1982, ATO statements
and numerous newspaper articles, it is difficult to accept the ATO argument that it
lacked information on or knowledge of Mass Marketed Schemes and their alleged
abusive features when they emerged during the 1990s.

Effective Signalling

126 The ATO maintains that its concerns about abusive features in schemes were
obvious to the market place well prior to the prolific growth in claimed deductions in
the years 1993-1998.

1.27 However, evidence would suggest differently with the ATO’s position being
ambiguous at best. This is highlighted by the ATO approving thousands of 221D
applications, and issuing a number of Private Binding Rulings which approved the
deductions sought in schemes now subject to the application of Part IVA. Moreover, a
pre ruling consultative document (PCD9) issued by the ATO in December 1995 and
claimed by them to represent a signal also fails the test of providing clarity and
certainty to taxpayers.

1.28 Thisfailing was pointed out in a 1996 internal ATO report which focused on
the very issue of limited recourse financing. The report stated:

“The PCD does not significantly address the limited recourse financing
issue other than with respect to early termination of the loan and the
application of section 82KL.”

129 As stated earlier, the ATO did conduct some audit activity in the late 1980s-
early 1990s. The following list outlines some of the schemes audited by the ATO and
the reasons their deductions were disallowed.

Scheme 24 — Viticulture / Horticulture Scheme
1987
- Part IVA Application
- Investors were not carrying on a business
- Expenditure by investors was of a capital nature
- Arrangement was a sham
- Non-Recour se Financing
- Round-Robin Transactions

Scheme 25 — Viticulture / Horticulture Scheme
1988

- Part IVA Application

- Round-Robin Transactions

- Non-Recour se Financing

Scheme 21 — Viticulture / Horticulture Scheme
1989
- Part IVA Application
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- Taxpayers were not carrying on a business
- Taxpayers were passive investors
- Borrowersborrowed 100% of the fundsfrom an in-house financier

Scheme 28 — Crayfish Breeding
1989
- ATO disallowed deductions claimed
- Financing arrangements wer e consider ed artificial flowingin a
round-robin between the in-house finance company, the borrower and
the manager.

Scheme 26 — Afforestation Scheme

1992-93
- Scheme had a mixture of full and non-recour se loan arrangements
- Non-Recour se loan element was not allowed

Scheme 22 — Viticulture / Horticulture Scheme
1993-94
- Part IVA Application
- Significant artificial management fee
- Incomeasaresult of round-robin and non-recour se financing
- Whole scheme based on round-robin and non-recour se financing

1.30 Again the question arises that following the disallowance of deductions in
nine out of fourteen schemes on the basis of non-recourse finance and large upfront
fees, why didn’t the ATO issue a tax ruling? Why did the ATO alow schemes with
exactly the same non-recourse financing and fee elements to continue throughout the
1990s to the extent that so called non allowable deductions rose to $1.5 billion in
1998/1999? Finally, why did it take until 1998 before any decisive action was taken?

1.31  Across the board evidence presented to the Committee suggests that, at best,
confusion reigned supreme and, at worst, the management and application of the tax
laws of this country was downright incompetent.

1.32 What isalso clear now is there has been no consistent application of Part IVA,
and the obligation on the ATO to provide certainty and security for taxpayers has not
been met in many areas. A demonstration of such inconsistency arises in the
Infrastructure Bonds and Unit Trusts areas.

I nfrastructure Bonds

1.33 During the early 1990s the Federal Government adopted a number of
legislative and policy initiatives through the establishment of Infrastructure Bonds.
Combined with generous legislative based tax concessions the objective was to
facilitate and promote greater investment in large infrastructure developments. While
essentially based on good policy and sound initiatives, infrastructure investments were
viewed as a favourable way to invest, as the adoption of certain financing
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arrangements or structures allowed not only for a leveraged tax deduction but also a
limited level of risk to the investor.

1.34 The structure and financing arrangements of infrastructure bonds were
provided to the Committee by the ATO and illustrated by Figure 1.3

Proj ect
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"
Indirect infrastructure Individuals

Borrowing $M X

1.35 AsFigure 1 shows the financing structures developed to market infrastructure
bonds to retail investors are not dis-similar to those employed within the mass
marketed area. In essence the retail investor took out a non-recourse loan, which
achieved two objectives. Firstly, the investor could not only limit their overall risk but
claim an immediate tax deduction. Secondly, the loan in many instances would have
been paid out through proceeds often derived after the completion of the project; for
instance, from tollgate revenue on a freeway project.

1.36 Many large organisations were involved in Infrastructure Bonds including, for
example:

The Commonwealth Bank

1.37 The Commonwealth Bank’s *Infrastructure Investment Package for Develop
Australia Bonds' is one such example worthy of investigation. In their Offering
Memorandum dated the 23" of April 1996 the Commonwealth Bank stated:

“The loan provided by CBA (Commonwealth Bank of Australia) is non-
recourse to the investor”.

3 Economics References Committee Inquiry into Mass Marketed Tax Effective Schemes and Investor
Protection, Written Reply by Mr Fitzpatrick to the Committee dated 15 June 2001.
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1.38 Theinvestment was constructed in such away asto provide an investor with:

“an entitlement to a tax deduction for management fees incurred on the

investment and interest on the loan”.*

1.39  Furthermore, the Offering Memorandum went on to say:

“For a cash outlay of $70,048 by 14 June 1996, an investor should be able to
obtain atax refund of $80,048".

140 The last point is a clear issue of leveraging which should surely bring into
guestion the ‘dominant purpose’ of any investor. However, as far as | am aware not
one investor in these investments was ever issued with an amended assessment —
similar to the current ATO action — on the grounds that their dominant purpose was to
obtain a tax deduction or that the loan arrangements were designed to limited the
investor’s overall risk.

Legal and General

141  Another relevant example is an offering from Legal and General Financial
Services, in relation to the following products:

‘Legal and General Infrastructure Fund 1996-2';
‘Legal and General Infrastructure Fund 1996-3';
‘Infrastructure Investment Offer’; and

‘Taxation Advice — Individual Investors

1.42  Advice on these products from Price Waterhouse, dated 27 May 1996, stated:

“The financing facility will be repaid from the redemption proceeds of the
units in the Infrastructure Funds and the expected non-assessable
distribution of $25,000 per unit made to the unit holders. The financing
facility will be non-recourse to the investors.”>

143 As mentioned previously, the ATO has consistently argued that in many
instances the nature of the financing arrangements in the current mass marketed area
resulted in little if any risk to the investor and hence warranted the application of Part
IVA. However, both the Commonwealth Bank and Legal and Genera Infrastructure
investments sought exactly that — to limit the investors exposure to risk through the
use of non-recourse financing. It could also be argued that, in both these cases, high
fees were set in order to leverage a substantial tax benefit for the investor.

144 There adso appear to be inconsistencies in the ATO's treatment of
infrastructure  bonds relative to mass marketed schemes on the issue of their

Commonwealth Bank, ‘Infrastructure Investment Package for Develop Australia Bonds', Offering
Memorandum 1996:2. (See also page 5 where they say the Loan is non-recourse to the borrower).

° Advice from Price Waterhouse to Legal and General Financia Services Limited on 27 May 1996, p5.
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underlying commerciality. First Assistant Commissioner Kevin Fitzpatrick, in
response to questions put to him by the Committee in regard to Infrastructure
Borrowings, said:

“Infrastructure borrowings are distinguishable from mass marketed tax
schemes. In the latter, round robin, non-recourse financing arrangements
have the effect that little of the funds find their way into any productive
activity.”®

145 If, as Mr Fitzpatrick alludes, the main reason for the ATO applying Part IVA
to mass marketed schemes is the fact that money does not go into ‘productive
activity’, why then have commercially successful schemes which export their products
world wide and which pay large amounts of company tax to the Commonwealth, had
al of their investors claimed deductions disallowed under Part IVA?

146 It isfarcica for Mr Fitzpatrick to promote such an argument. If it were the
case that the ATO assessed the application of Part IVA on the grounds of
commerciality or that funds actually find their way into productive activity, then
surely it would have been better for the ATO to have *sifted the wheat from the chaff’
in regard the mass marketed schemes sector. Instead, the ATO has issued amended
assessments to any investor or scheme based not on commerciality but on the
financing and fee structures.

Macquarie Bank — Geared Equity Investment Portfolio

1.47  Further inconsistencies in ATO action are evidenced by a number of
Macquarie Bank Investment portfolios. Macquarie's ‘Geared Equity Investment’ is
one such example. In the first instance, the promotional materia for the investment
clearly shows investors that the investment portfolio is ‘APPROVED’ by the ATO
with a Product Ruling (PR 2000/70).” More importantly though, the promotional
material says:

“A Geared Equities Investment from Macquarie is an ideal way to build
wealth over the long term through the share market. Macquarie will lend
your clients 100% of the value of their selected portfolio...Best of al, your
clients don’t need to take any capita risks...Macquarie offers your clients
100% protection against the risk of losing their loan capital, giving them
maximum peace of mind.” 8

Economics References Committee Inquiry into Mass Marketed Tax Effective Schemes and Investor
Protection, Reply by Mr Fitzpatrick to the Committee dated 15 June 2001.

Macquarie Geared Equities Investment - Macquarie Bank Ltd. Sourced:
http:///www.macquarie.com.au/adviser/geared_equities investment.htm, p1.

8 Ibid, 1.
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Macquarie Bank — Apollo Trust

148 Macquarie Bank has another investment highlighting similar anomalies and
complexities in the ATO’s administration of the tax law. The Apollo Trust is an
investment which allows investors to access returns subject to the performance of
hedge funds. With the Apollo Trust, Macquarie offers investors two loan facilities, of
which one, a‘ Capital Protected Loan’:

“fully protects themselves (the investor) against any fall in the value of their
investment capital (provided their units are not redeemed before maturity).’

1.49  Furthermore, in relation to risk specifically, Macquarie Bank’s promotional
material goes on to say:

“The structure of the investment aims to offer you an opportunity to increase
the returns from your investment portfolio, while reducing your overall
portfoliorisk”.

Concluding remarks

150 In assessing these issues it is understandable why investors caught up in the
mass marketed agribusiness investment fiasco feel the ‘big end of town’ has gained
preferential treatment from the ATO. This point has further credence when the ATO
themselves point out that 97 per cent of al investors now issued with amended
assessments in relation to the Mass Marketed schemes area — with associated penalties
and interest — sought the advice of a tax agent in making their claims.™* Questions
relating to what actually constitutes due diligence by the ATO need to be seriously
addressed, particularly given the onus placed on individual tax payers by a self
assessment tax system. With this to one side, the point still remains that the financing
structures used by many of the current scheme designers have been utilised for over
20 years with only spasmodic and inconsistent application of Part IVA.

151 Thereasons for the ATO applying Part IVA are complex but are summarised
in a speech by Second Commissioner Mr Michael D’ Ascenzo to the Taxation Institute
of Australiaon 22-24 March 2001. He argued that there are a number of aspects which
trigger the application of Part IVA namely:

I Grossly excessive/inflated fees;

ii. The mechanisms employed to discharge investor liabilities;

lii.  Financing arrangements;

Iv. Investor business risk;

V. Source and amount of cash funds applied to the underlying activity;

Macquarie Bank ‘Apollo Trust’ Prospectus— Investment Highlights, 8
10 Ibid, 9.

1 Second Commissioner Mr D'Ascenzo, Senate Economics References Committee Hearings, Hansard 23-

08-01, p.826.



Page 70 Minority Report

Vi. Commerciality of the project; and
vii.  Thefinancia position of the promoter and promoter related entities.

152 Similarly, Mr D'Ascenzo made the following comment before the Senate
Committee hearings on 23 August 2001:

“Again, the existence of non-recourse finance is a factor that we take into
account. We make it very clear that, when we see non-recourse financing,
the level of risk associated with the activity starts to give rise to whether or
not what you are really after isatax deduction.”

153 Itisundoubtedly the case that a number of schemes and investors now having
Part IVA applied, entered into non-recourse financing arrangements. This
subsequently leveraged a tax deduction to the investor and limited their overall
financial risk. However, so did a number of schemes marketed in the mid to early
1980s.

Infrastructure Borrowingsand Part IVA

154  On the 14™ of February 1997 the Federal Treasurer Peter Costello issued a
statement, which said in part:

“ a number of measures [are being introduced] to prevent abuse of the
infrastructure borrowings (IB) taxation concession instituted by the Labor
Government, which if left unchecked would pose a major threat to the
revenue.”

155 At the time IBs approved by the Development Allowance Authority (DAA)
had an estimated value in excess of $4 billion dollars. According to the Treasurer, the
DAA had been monitoring applications and found that:

I schemes being proposed are exploiting the concession for tax minimisation
schemes; and

ii. these additional taxation benefits are principally being accessed by financial
packagers and high marginal tax rate investors.

156 Essentialy, a legitimate process designed to encourage infrastructure
development was being leveraged and aggressively marketed to such an extent that the
Treasurer felt legislation had to be implemented to curb the abuse. The Treasurer
alluded to this abuse in the same Press Rel ease saying that:

“As a result of this transaction (i.e the re-engineering of the accepted
model), for an investment of $36,000, they (the investor) get $85,000 worth
of tax deductions.”

12 Ibid, p.820.
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157 Thefact that Part IVA was never applied to infrastructure investments, despite
such evidence of aggressive leveraging, must seem remarkably unjust to those
investors in mass marketed schemes who have had deductions disallowed and Part
IVA penalties applied. Thisis particularly so, given that many invested in projects that
are still operating and in many instances making good profits.

158 From alegal perspective the abusive developments of IBs and the associated
concerns raised by the Treasurer bring into question the ‘dominant purpose’ of
investors. Did they invest to see infrastructure projects developed or to gain a tax
deduction? This question is answered by the Development Allowance Authority’s
findings that IB schemes were being exploited for tax minimisation purposes and
taken up by high marginal tax rate investors.

159 Lastly, it could be argued that the abusive concerns in regard to I1Bs raised by
the Treasurer himself in 1997, trigger all 7 points which facilitate the application of
Part IVA, as identified by Second Commissioner Mr Michael D’Ascenzo in his
speech to the Taxation Institute in 2001. Why then were the Government and the ATO
content — in the case of 1Bs — only to implement legislation to curb tax abuse but not
address whether Part IVA applied as it does in the case of mass marketed schemes?

1.60 Infact, First Assistant Commissioner Kevin Fitzpatrick, in written evidence to
the committee on June 15 2001, said that in one particular IB scheme, Part IVA did
apply. He said:

“l am advised that we obtained advice from Senior Counsel in respect of
one [IB] project in which counsel concluded on the facts of that case that
there were reasonabl e prospects for the operation of Part IVA to some of the
retail investors.”*

1.61 To my knowledge, however, the ATO did not apply Part IVA penalties to any
of the retail investors alluded to by Senior ATO counsel. Furthermore it must be noted
that given the sheer size of many infrastructure projects, one IB scheme aone could
involve hundreds of millions of dollars worth of investment capital. Again why was
Part IVA not applied either to scheme designers or retail investors in this instance?
This argument gains momentum when one considers the fact that investorsinvolved in
IBs could in most instances be considered ‘ sophisticated investors', unlike the great
bulk of investors in the mass marketed schemes.

1.62 In many respects the inconsistencies in treatment between IBs and mass
marketed schemes goes to the heart of the self assessment tax system and what the
ATO constitutes as due diligence.

13 Senate Economics References Committee into Mass Marketed Tax Effective Schemes and Investor
Protection. Written evidence from First Assistant Commissioner Kevin Fitzpatrick in response to
Committee questions, 15™ June 2001, p.3.



Page 72 Minority Report

MMSand Part IVA

1.63 The inconsistencies in applying Part IVA have engendered a serious public
image problem for the ATO, as well as confusion in the market. For instance, Colin
Thomas from Hudson Croft and Thomas Accounting firm in Sydney argued in
evidence to the Committee:

“In my view no tax professional with specialist knowledge in this area
believed that Part VA would apply to genuine business transactions where
limited recourse or indemnified loans were used to finance the transactions.
This is on the basis that the loans were properly documented and the funds
flowed to evidence the transactions. The existing rulings and tax cases gave
aclear indication.”**

1.64  In support of thisview Robert K. O’ Connor QC argued in evidence provided
to the Committee that:

“In my opinion, the ATO failed to ensure that new laws were introduced to
amend the Tax Act to overcome tax schemes. At law, the Courts had held
that round-robin transactions are valid. Similarly, non-recourse funding was
accepted in Lau’s case (1984) 84 ATC 4929.” %>

1.65 Other aspects that need to be raised in regard to the inconsistencies and
vagueness of the ATO’ s action are the following.

1.66 In October 2001, the Committee asked Assistant Commissioner Peter 