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Introduction

In March 1997 the Government commenced the Corporate Law Economic Reform Program as a
comprehensive initiative to improve Australia’s corporate law as part of the Government’s drive to
promote business and economic deveiopment The Program also included a commitment to
ensuring that the Corporations Law is user friendly. The Company Law Review Act 1998 began that
work.

The Company Law Review Act 1998 has also improved the efficiency of corporate regulation, and
reduced the regulatory burdens on business and other users of the Corporations Law. The
Government considers that the Act has brought substantial benefits for both small and large
business. This has been confirmed by the strong support from the business community for the Act.

The Act rewrote and improved the core company law rules regarding registering companies,
meetings, share capital, financial reporting, annual returns, deregistration of defunct companies and
company names, with a view to facilitating business and investment.

The proposed reforms in the Company Law Review Bill 1997 were exposed for public comment in
1995. In June 1996 the Government referred the draft Bill to the Parliamentary Joint Statutory
Committee on Corporations and Securities (PJSC). This provided an additional opportunity for
input by users of the Corporations Law. The PJSC’s Report was tabled in the Senate on

18 November 1996. The PJSC expressed its approval for the general content of the Bill, and made
1 specific recommendations that the Government addressed separately.

As a result of public consideration, a number of significant changes were made to the Bill by the
Government following its consideration by the PJSC in 1996. However, a number of amendments
to the Corporations Law were moved by the Senate during the passage of the Bill, without the
benefit of public consultation and analysis by stakeholders. The Government wished to ensure that
amendments passed in this fashion were subjected to public scrutiny and therefore referred the
amendments to the PISC.

Accordingly, the reference for the PJSC to examine certain matters arising from the passage of the
Company Law Review Act 1998 was given by the Treasurer, the Hon Peter Costello MP, in
July 1998. The matters referred were as follows:

(a)  The Government opposes the following amendments:
. The directors of a listed company should be elected by a proportional voting system;

. Companies should be required by the Corporations Law to report on compliance with
environmental regulation (section 299(1)(f) of the Corporations Law);

. Listed companies should disclose information which is disclosed to, or required by, fore1gn
exchanges (section 323DA of the Corporations Law).

(b)  The following matters have been the subject of complaint and/or concern expressed to the
Government by the business community:

° Companies should be obliged to report any proceedings instituted against the company for
any material breach by the company of the Corporations Law, or trade practices law, and, if

so, a summary of the alleged breach and the company’s positions in relation to it;

. An application to register a proprietary company should include a copy of its constitution:



(c)
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Listed companies must give at least 28 days notice of a general meeting (section 249HA of
the Corporations Law);

Listed companies should be required to disclose more information relating to proxy votes
(section 251AA of the Corporations Law).

The Government requests that the Committee generally examine the following matters:
Listed companies should be required by law to establish a corporate governance board;
Listed companies should be required by law to establish an audit committee;

Whether the directors and executive officers of a company should be obliged to report to the
auditor any suspicion they might have about any fraud or improper conduct involving the

company;

Whether a director of a listed company should have the power to call a meeting of members
(section 249CA of the Corporations Law);

Whether listed companies must specify a place, fax number and electronic address for the
purpose of receiving proxy appointments (section 250BA of the Corporations Law);

Whether listed companies’ annual reports should include:

(a) discussion of broad policy for determining the nature and amount of emoluments of
board members and senior executives of the company;

(b) discussion of the relationship between such policy and the company’s performance; and
(c) details of the nature and amount of each element of the emolument of each director and

each of the five named officers of the company receiving the highest emolument
(section 300A of the Corporations Law).

The PISC also considered new section 117(2)(ka) of the Corporations Law: “Applying for
registration” -

(ka) for a company limited by shares or an unlimited company, a statement that the written

agreement referred 1o in sub-paragraph (k)(i);

(i} includes a summary of the rights and conditions attaching to the shares agreed to be
taken up;

(i)  sets out the total number of persons who have consented to be members and the
information referred to in sub-paragraph (k)(i) and (k)(ii);

(iii) contains a statement that, if a constitution has not been adopted, the Replaceable Rules
will apply and that they create a contract between the members the terms of which may
alter if the Replaceable Rules change after the company is registered.”

Following the Federal election in 1998, the PJSC recommenced its inquiry. On 2 August 1999, the
Minister for Financial Services and Regulation, the Hon Joe Hockey MP, requested the PISC to
also examine the operation of sections 249D and 249Q of the Corporations Law and the then
proposed regulation-making power in Schedule 6 of the Corporate Law Economic Reform Program
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Biil 1998. The PJSC resolved to consider these matters in the context of its inquiry into matters
arising from the Company Law Review Act.

The PJSC reported in October 1999,

Some of the issues considered by the PISC have also been considered by the Companies and
Securities Advisory Committee (CASAC) in the context of its Report entitled Shareholder
participation in the modern listed public company, released in June 2000.

The Government thanks the members of the PISC for their comprehensive consideration of the
relevant 1ssues.

Together with the PISC, the Government acknowledges the valuable contribution made by those
persons who appeared before the PISC, and who provided written submissions to the inquiry.



Summary of recommendations

PJSC recommendations supported by Government

that the Corporations Law makes no provision mandating the adoption of any form of
proportional voting for directors or requiring a company to put any such proposal to its
members.

that 5.299(1)(f) of the Corporations Law be deleted.
that 5.323DA of the Corporations Law be deleted.

that the Corporations Law should not require companies to report any proceedings instituted
against the company for any material breach of the Corporations Law or the trade practices
law.

that the 28 day period of notice for meetings of listed companies should be reduced to 21
days.

that the Corporations Law should not provide that listed companies establish a corporate
governance board.

that the Corporations Law should not require listed companies to establish an audit
commnuittee.

that the Corporations Law should not expressly require the reporting of suspicions of fraud
and improper conduct involving the company to the auditor.

that section 249CA of the Corporations Law be repealed.
that the Corporations Law [in Chapter 13 of the PJSC’s Report]:

(ii1) should include in section 249X(1) provision for a body corporate as well as a natural
person to be appointed as a proxy.

PJSC recommendations supported by Government in part

]

that the Corporations Law should be amended as follows [in Chapter 8 of the PISC’s Report]:

(i1} section 250J(1 A) should be repealed and replaced with a provision that requires the
minuting of proxy votes “For” and “Against” the resolution when a resolution has been
decided on a show of hands;

that the Corporations Law:

(i)  should retain section 250BA subject to the amendments described above [in Chapter 13
of the PISC’s Report] to authenticate proxy appointments.

that sections 300 and 300A of the Corporations Law should be amended.
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PJSC recommendations not supported by Government

*

that the ASX and ASIC broadly review company voting procedures with a view to
encouraging best practice in relation to voting design and process. This review could take the
form of advising on a number of options for voting procedures, with indications of the
advantages and disadvantages of each.

that the Corporations Law should provide for:

i. a proprietary company to lodge a copy of its constitution on registration with the ASIC;
and

il.  proposed amendment of section 117(2)(ka), apart from item (iii).

that the Corporations Law should be amended as follows [in Chapter 8 of the PJISC’s Report]:
(1)  section 251 AA(1)(a) should be repealed;

(iv) section 250A(7) should be amended fo correct what appears to be a drafting oversight;

(v) the AWB Ltd should be granted exemption from the provisions of the Law relating to
proxy appointments.

that the Corporations Law [in Chapter 13 of the PISC’s Report]:

(i1) should include a new definition of “sign” in Section 9 - Dictionary, to define sign for
electronic purposes to be the input of a “PIN™.

that the Corporations L.aw be amended to provide that the sole test to requisition a special
meeting of a company is 5% of the issued share capital to be met collectively by the
requisitioning members.



Proportional voting for directors

During the committee stage of debate on the Company Law Review Bill 1997, Senator Murray of
the Australian Democrats moved that a provision be added to the Corporations Law that would
mandate a form of proportional voting for directors of listed companies and require other companies
to put a proportional voting proposal to their members for resolution. The proposed amendment
was unsuccessful, and the Government indicated its opposition to the proposal when referring the
matter to the PISC.

The Corporations Law does not currently mandate any particular form of voting for the election of
directors. That is, companies are generally free to choose voting methods they consider
appropriate, with the constitution making provision for the appointment of directors. Constitutions
often provide for the power to appoint directors to be exercised by the general meeting, and boards
may be able to make appointments to fill casual vacancies or to bring the numbers of the board up
to the maximum allowed by the constitution. Some companies may rely on the replaceable rules in
the Corporations Law, which allow a company to appoint a person as a director by resolution
passed in general meeting (replaceable rule, section 201G) unless the company’s constitution
provides otherwise. In addition, directors may appoint other directors, subject to confirmation by
resolution (replaceable rule, section 201H).

There are other provisions in the Corporations Law and the Australian Stock Exchange (ASX)
Listing Rules that affect the election of directors, but generally companies are free to choose the
method of voting that suits them.

A common system adopted by companies in Australia allows each member to cast one vote per
share for a candidate for each vacancy to be filled, so that a bare majority of shares is able to elect
the board. In contrast, the system of proportional voting suggested by the Australian Democrats
would allow the number of shares held by a member to be multiplied by the number of vacancies
(sometimes known as cumulative voting). The members may then cast their votes among the
candidates for directorships as they think fit. It i1s one method that could be used to ensure minority
representation on the board.

The Government notes that should a listed company wish to adopt a system of proportional (or
cumulative) voting, a waiver of the ASX Listing Rule of one vote per share would be required
{ASX Listing Rule 6.9).

In its Report, the PISC has indicated that:

. The current state of the Law is preferable, where companties themselves decide on the form of
the election. The members of a company may decide if they wish to adopt any form of
proportional representation, including cumulative voting, but there should be no compulsion
in the Corporations Law for members to vote on a particular system;

o Proportional representation has the potential to affect the essential unity and cohesion of a
board, with the possibility of factions and dissidents. Elections for directors are not
comparable to those for Parliamentarians;

. Proportional voting may be impractical and counter productive. It strikes at the principle that
directors should be generally representative of those with the greatest financial interest in the

company, a position usually achieved by electing directors by an absolute majority of
members voting;
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. Proportional representation may affect consumer confidence and have adverse economic
effects;

e Although proportional representation would increase minority representation on boards, its
mandatory or irrevocable introduction would have disadvantages easily outweighing any
benefits;

¢ Where there is a perception of unfairness when members vote one by one for directors in
cases where there are more candidates than vacancies, the problem could be addressed by any
suitable voting system, not necessarily proportional or cumulative;

o There is considerable merit in the ASX and the Australian and Securities and Investments
Commission (ASIC) encouraging education and publicity campaigns with the object of
making companies aware of the different voting procedures that are available and may be
suitable for the individual circumstances of the company. This could be a matter for
consideration when companies are revising their constitutions. Companies should be
encouraged to adopt best practice in relation to the voting design and process in relation to
their existing constitutions.

PISC recommendations

The PISC recommends that the Corporations Law make no provision mandating the adoption of
any form of proportional voting for directors or requiring a company to put any such proposal to its
members,

The PJSC recommends that the ASX and ASIC broadly review company voting procedures with a
view to encouraging best practice in relation to voting design and process. This review could take
the form of advising on a number of options for voting procedures, with indications of the
advantages and disadvantages of each.

CASAC s views

CASAC has considered whether cumulative voting should be mandatory for elections of directors
in Australian listed companies in its Final Report, Shareholder participation in the modern listed
public company (paragraphs 4.197 to 4.207).

In its Report, CASAC indicates that the rationale for cumulative voting is to assist minority
shareholders to secure some representation on the board of directors. The greater the number of
vacancies, the higher the possibility of minority shareholders securing some representation by
focusing their multiple votes on the same one or few candidates. By contrast, under non-cumulative
voting, a majority shareholder, or a majority group of shareholders who vote, could determine all
positions of the board. CASAC recommends that there should be no legislative provision for
cumulative voting (Recommendation 30, page 95 of CASAC’s Final Report).

Government response

The Government supports the recommendations of the PJSC and CASAC. Shareholders may
choose any form of proportional voting, including cumulative voting (a waiver of the ASX Listing

Rule may be required for listed companies) that meets their specific corporate governance
requirements.




9

The Government does not consider it necessary for the ASX and ASIC to undertake the suggested
reviews, as CASAC has already considered the issue of voting procedures.

Environmental reporting

During the passage of the Company Law Review Act 1998, paragraph 299(1)(f) was inserted into the
Corporations Law following a motion by the Australian Democrats. Paragraph 299(1 )(f) requires
that the directors’ report for a financial year must inchude disclosure of:

“(f) if the entity’s operations are subject to any particular and significant environmental
regulation under a law of the Commonwealth or of a State or Territory — details of the entity’s
performance in relation to envirommental regulation.”

The Government indicated that it opposed the provision during debate in the Senate and indicated
its continued opposition when referring the matter to the PISC for inquiry.

The PJSC has advised that:

. It is inappropriate for the Corporations Law to require inclusion in the annual directors’ report
of details of performance in relation to environmental regulation, noting the almost total
unanimity on this point in submissions from the Australian financial and legal communities;

- Environmental reporting is not a matter that relates to the Corporations Law — the
proper place for such reporting is the environment law itself;

- Why should environmental performance be singled out to the exclusion of other
worthwhile performance indicators (for example, taxation regulation or occupational
health and safety);

- Mandatory reporting may lead to a standardised form of general words as the lowest
common denominator — a voluntary system would better encourage companies to
achieve best practice, while the market will deal adversely with those companies that
lag;

- The provision is vague and uncertain, and cannot be solved by asking ASIC to refine its
Practice Note;

- The provision lacks any of the usual safeguards, even those for other requirements
imposed by section 299 — there is no protection for self-incrimination or in relation to
civil proceedings or other liability claims;

- There is an existing obligation on listed companies to disclose immediately all events
that would have a material effect on the price or value of its securities. Any additional
material required by paragraph 299(1)(f) would be non-matertal and up to a year out of
date, limiting the practical effect of the provision;

- There are significant legal or economic structures to which paragraph 299(1)(f) does not
apply — for example to the overseas operations of entities formed under the
Corporations Law. Also the provision requires entity rather than project reporting for
mining and exploration joint ventures;

- Companies are required to duplicate existing Commonwealth and State environmental
reporting requirements, with resulting additional costs;
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. The submissions from the environmental groups were not as persuasive as those from
the business community.

PJSC recommendation

The Committee recommends that s.299(1)(f) of the Corporations Law be deleted |

Government response
The Government supports the PISC’s recommendation in principle.

However, the Government does see value in greater public environmental reporting as it can
address environmental accountability and community right-to-know concerns, as well as generate
significant benefits to the reporting organisation.

In this regard, the Government is actively encouraging greater public environmental reporting
through a range of voluntary, as opposed to mandatory, measures. These include:

. the release by the Government of a guidance document on how to prepare public
environmental reports, A Framework for Public Environmental Reporting — An Australian
Approach, March 2000, and

. partnering with the Business Council of Australia, the Australian Chamber of Commerce and
Industry and the Australian Industry Group, to employ Public Environmental Reporting -
Extension Officers to assist members of these industry associations in preparing reports.

The Government encourages public corporations to adopt appropriate governance structures and
processes (for exampie environmental disclosure), on an on-going basis and in a non-prescriptive
manner. It is considered preferable for Australian corporate governance practices to develop in
response to competitive economic, commercial and intermational pressures, rather than in response
to prescriptive rules mandated by Government. The Government will therefore not seek to impose
additional mandatory legislative requirements unless there s a clear failure of these mechanisms to
produce appropriate corporate governance practices.

In the context of environmental issues, the benefits of mandatory reporting may need to be further
reviewed and acted upon, depending upon the voluntary uptake and quality of public environmental
reporting in Australia over the next few years.

Disclosure of information filed overseas

During the passage of the Company Law Review Act 1998, section 323DA was inserted into the
Corporations Law following a motion by the Opposition, requiring Australian listed companies that
disclose information to, or as required by:

{a) the Securities and Exchange Commission of the United States of America; or
(b) the New York Stock Exchange; or
(c) aprescribed securities exchange in a foreign country,

to disclose that information to the Australian Stock Exchange.
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The Government indicated that it opposed the provision during debate in the Senate and indicated
its continued opposition when referring the matter to the PJISC for inquiry.

The PJSC has concluded that:
* The provision is superfluous and includes a number of potentially undesirable consequences:

- The ASX Listing Rules already require the disclosure of any information that would
have a material effect on the price or value of a company’s securities. Any additional
information disclosed to foreign exchanges would not be price sensitive and would not
be material to the Australian market;

- Tt is conceptually preferable for the ASX Listing Rules to provide for disclosure
requirements of listed companies, with the Corporations Law providing for enforcement
of these. It is not appropriate for the Corporations Law to provide this kind of detailed
prescription for listed companies;

- There are possible difficulties with the release of confidential information and the large
amount of non-material information disclosed to, for instance, United States exchanges,
which would need to be reconciled with Australian accounting principles to be
meaningful, at some cost to the individual company;

- The PISC accepts that the strongest argument in favour of retaining the provision is that
it would encourage globalisation and harmonisation of disclosure standards. Although
the PJSC strongly supports these objectives, it considers that the best way to advance
these desirable features is not through the Corporations Law, but rather the ASX and the
various accountancy bodies should move to adopt world best practice for disclosure
standards;

- Shareholders will not be disadvantaged by removal of the provision, because the only
additional information that the provision requires to be disclosed is non-material.

PISC recommendation

The PJSC recommends that 5.323DA of the Corporations Law be deleted |

Government response
The Government supports the PISC’s recommendation.
Reporting of proceedings

During the debate on the Company Law Review Bill 1997, a provision was unsuccessfully sought
to be inserted by the Australian Democrats that companies should be obliged to report any
proceedings instituted against the company for any material breach by the company of the
Corporations Law, or trade practices law, and, if so, a summary of the alleged breach and of the
company’s position in relation to it.

The Government referred the issue to the PJSC as a matter that has been the subject of complaint
and/or concern expressed to the Government by the business community.
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The PISC has advised that:
* The evidence before the PISC was not supportive of the proposal,

° In the continuous disclosure regime, it is difficult to assess the benefits arising from the
recommended disclosures, particularly if the company’s defence is a denial of the statement
of claims or that the alleged breach has not been proven;

° The institution of proceedings is not by itself proof that a breach has occurred or that an
offence has been committed. If the proceedings have only been initiated, then it is premature
for a company to declare its position in relation to the alleged breaches;

- The nature of proceedings under the Trade Practices Act is such that the reporting of
allegations or claims of breaches under section 52 can be misleading;

. Legal proceedings should not be the subject of company reporting beyond the usual
continuous disclosure requirements for reporting entities;

- When proceedings have commenced, any written statements or admissions could be
used against the company in litigation to the detriment of the company and its
shareholders;

There is difficulty in determining whether qualified privilege should attach to the
company’s summary of the statement of claim, especially where these contain
defamatory imputations;

. The high cost of compliance is a concern, estimated at over $750,000 annually for a large
listed company;

. Although the requirement is misplaced and should not be legislated, companies should, as a
matter of corporate governance, disclose the instituting of proceedings or make a fuller report
when these have been concluded.

PJSC recommendation

The PJSC recommends that the Corporations Law should not require companies to report any
proceedings instituted against the company for any material breach of the Corporations Law or the
trade practices law.

Government response

The Government supports the PJSC’s recommendation and notes the important role of the
continuous disclosure provisions of the Corporations Law. The Government also notes that
companies are currently required to disclose information about legal proceedings in the notes to
their accounts where the proceedings constitute a material contingent liability.

Proprietary company registration

Following the Company Law Review Act 1998, public companies are required (as previously) to
lodge a copy of their constitution on registration and any modifications of their constitution with

ASIC. The Act removed that requirement for proprietary companies, although the Corporations
Law grants: : ‘
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o the power to ASIC to direct a company to lodge a consolidated copy of its constitution
(section 138 of the Corporations Law); and

o a member the right to request the company to send them a copy of the company’s constitution
(section 139 of the Corporations Law).

The Government referred the issue of the lodgment of company constitutions by proprietary
companies to the PJSC as a matter that has been the subject of complaint and/or concern expressed
to the Government.

The PJISC concluded that:

. Information about a company as fundamental as its internal rules, powers and shareholding
should be available to parties dealing with the company in the commercial environment —
uncertainty about documents executed by a company can affect the efficient conduct of its
business;

o Although the Company Law Review Act 1998 simplified company registration and conduct of
affairs, the statistic that 50% of all new companies have purportedly issued shares of a
particular class or classes without having adopted a constitution, is an unsatisfactory risk for
the company and its members;

» A proprietary company should file a copy of its constitution on registration with ASIC;

- A proprietary company on filing its constitution may elect to adopt the replaceable rules
in place of a constitution;

- Any subsequent modifications to a constitution should also be filed with ASIC;

- Proprietary companies should re-lodge their constitutions and ASIC should maintain a
database for this purpose;

- ASIC should also retain its emergency power under section 138 to direct a company to
lodge a consolidated copy of its constitution with ASIC.

PJSC recommendation

The PJSC recommends that the Corporations Law should provide for:

i a proprietary company to lodge a copy of its constitution on registration with the ASIC.

Government response

The Government notes that an early draft of the Company Law Review Bill would have required
proprietary companies to lodge their constitution with ASIC. The draft provision was withdrawn
following consultations with small business interests, which expressed concern at the unnecessary
nature and extent of the compliance costs for lodging constitutions,

A Corporations Law company has the legal capacity and power of an individual. The exercise of a
power by a company is therefore not invalid merely because it is contrary to an express restriction
or prohibition in a company’s constitution, or because it is contrary to, or beyond, any objects in the
company’s constitution.
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The Government supports the point put to the PJSC that the public has full protection under sections
128-130 of the Corporations Law and therefore does not need to know the contents of a constitution
to secure their interests when transacting with a company (paragraph 6.14 of the PJSC’s Report). A
person may assume that a company’s constitution (if any), and any provisions of the Corporations
Law that apply as replaceable rules, have been complied with. A person is not taken to have
information about a company merely because the information is available to the public from ASIC.
A third party’s dealings with a company will generally only be affected by a restriction in the
company’s constitution if the third party knew of, or suspected, a limitation.

The rights and liabilities of persons doing business with companies are generally not affected by the
company’s constitution, and those whose rights may be affected (mainly a company’s members) are
able to obtain the constitution at short notice.

In light of the above, and the concerns expressed by small business, the Government does not
support the PISC’s recommendation.

Proposal to require additional information in applications for company registration

During the debate on the Company Law Review Bill 1997, a provision was unsuccessfully sought
to be inserted by the Australian Democrats to amend section 117 of the Corporations Law to require
further information to be stated in an application for registration as a company.

The contents of an application to register as a company must currently include the following
information:

. The number and class of shares each member agrees in writing to take up (Corporations Law
paragraph 117(2)(k)(1));

. The amount (if any) each member agrees in writing to pay for each share {(Corporations Law
paragraph 117(2)(k)(ii)); and

o If that amount is not o be paid in full on registration — the amount (if any) each member
agrees in writing to be unpaid on each share (Corporations Law paragraph 117(2)(k)(iii)).

The proposed amendment (paragraph 117(2)(ka)) would have required additional information to be
stated in the application to register a company in relation to such shares:

o A summary of the rights and conditions attaching to the shares agreed to be taken up;

0 The total number of persons who have consented to be members and the information referred
to in subparagraphs 117(2)(k)(1) and (k)(ii);

. A statement that, if a constitution has not been adopted, the replaceable rules will apply and
that they create a contract between the company and the members the terms of which may
alter if the replaceable rules change after the company is registered.

PJSC recommendation

The PJSC recommends that the Corporations Law should require the following additional
information be provided in an application to register as a company:

| o A summary of the rights and conditions attaching to the shares agreed to be taken up, and












































































