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About Redfern Legal Centre

Redfern Legal Centre (RLC) is an independent non-profit community-based
organization with a prominent profile in the Redfern area of over 25 years’
standing. We provide free, confidential legal advice and assistance, a
Women’'s Domestic Violence Court Assistance Scheme, a credit and debt
service, a service for students at Sydney University and a tenants’ advice
service. We host the local Aboriginal Community Justice Group. We
represent individuals and community groups in civil liberties and
discrimination matters. Redfern Legal Centre also provides community
legal education programmes and advocacy in law and policy reform.

This submission is based on our experiences of people in the employment
market who are trying to seek remedies when failures occur.

We are not working from theoretic models but from lived experience. We
have not had a chance to do a proper legal analysis of the Bill itself due to
the extremely short period allowed for consultation.

Summary of submission

This submission addresses the adverse effects this legislation may have on
the most disadvantaged members of our community, many of whom are or
will become RLC’s clients. It also refers to the submission of the National
Welfare Rights Network concerning the impact of this legislation on the
transition from welfare to work. Finally, it discusses the practical impact of
the implementaiton of the legislation on Redfern Legal Centre staff and
resources.
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Our greatest concern is how to meet the additional demand for our
services from disadvantaged workers.




1. Effects on disadvantaged people
1.1 Unfair dismissal

The legislation abolishes ‘unfair dismissal’ rules for two-thirds of the work
force, those being for people working in firms with less than 100 employees.
This will allow employers to coerce workers into accepting sub-standard
wages and conditions for fear of instant dismissal.

While unlawful terminations will still be protected under the law, unfair
dismissals will no longer be applicable to small businesses. Abolishing
unfair dismissal laws will impact on 3.7 million Australians working in
businesses with less than 100 employees (ABS May 2004). Without unfair
dismissal laws, workers in small businesses can be retrenched without
recourse to legal redress through the IARC.

In a recent case, a 19 year old male employee was dismissed for losing a key
and when discussion arose he was physically assaulted. He worked for a
small business (less than 100 employees). He went to the NSW IRC for
unfair dismissal and was granted 6 weeks” wages. The new unfair
dismissal laws will give him no effective avenue for redress.

A female employee in her late thirties worked for a security firm (small
business), as a permanent part-time employee. She worked 10-hour shifts
with no time for breaks. She experienced gastric and stomach upsets which
required her to go to the bathroom. As a result, she missed an alarm for the
first time in her employment history. No one was harmed. She was fired
the next day without consideration to the circumstances or previous work
history. Under the changes, this employee will have no recourse to unfair
dismissal laws.

In another case, a 38 year old female employee was terminated on the date
that she was due to go on maternity leave. She had negotiated 12 months
leave without pay. She was on a continuing contract but her employer tried
to claim that she had a fixed term employment and that it had expired. The




unfair dismissal case settled after the employee made an application to the
NSW IRC, and before it had gone to conciliation.

Under the new laws, the unfair dismissal aspect would have to be dealt
with as a breach of contract through a court, a complex, alienating and
costs-based jurisdiction. Legal Aid would not be available for such cases.

Workers struggling to meet mortgage or rental payments, without an
income and while trying to find alternative employment, would have to
find the time and resources to obtain legal assistance and to commence
court proceedings, while faced with the threat of an adverse costs order. It
is not realistic to expect that this avenue of redress would be accessible to
low income workers.

1.2 Inequality of bargaining power

Employees and employers have unequal bargaining power, particularly
unskilled/casual employees, where the majority are women, young people
from non-English speaking backgrounds and people with disabilities.

To date most Australians have enjoyed the protection of a strong award
system. Approximately 1.6 million Australian working people rely on
awards to protect their pay and conditions. Many others whose
employment is based on agreements have relied on awards as the basis for
collective negotiation to ensure their basic rights and conditions.

In the new legislation, workplace agreements will no longer be based on
awards, but will merely have to satisfy five minimum conditions, which are
relevant to all industries. The new minimum standards are: a minimum
hourly rate of pay (currently $12.75); 10 days sick leave per year; 4 weeks
annual leave; unpaid parental leave; and a maximum number of weekly
working hours.

Basic rights such as paid overtime, standard hours of work, allowances,
weekend and shift work rates pay. annual leave loading and redundancy
will no longer be guaranteed. The Government has also cut a number of
important conditions from awards. These include conditions such as skill-
based pay structures, and bonuses. In the absence of award standards,
many working people will be forced to negotiate with their employer for
even the most basic rights and conditions.




More than 60% of award-only workers are women and thus, women will be
more adversely affected by these changes. People who are not fluent
speakers of English, have low levels of literacy or formal education, and
those with disabilities that impact on their communication and cognitive
skills will be particularly disadvantaged.

Employers will be able to negotiate from a position of superior access to
information about the financial position of the business, anticipated income
and sustainability, and the relevant laws and policies applicable to
employment and their industry.

Information imbalance is a recognised failure point in markets, leading to
inefficient outcomes.

Workers or jobseekers with little or no formal qualification or experience
who attempt to use their right to ‘negotiate’ for higher pay or better
conditions than those offered by the employer, can readily be declined
employment in favour of a candidate who will accept the lowest terms.
While in the economy as a whole unemployment rates are not overly high,
it is in this part of the jobs market that the most disadvantaged workers
have much higher levels of unemployment, and will be forced to compete
most fiercely for lower pay and conditions in order to secure employment.

1.3 Reduced wages

The new workplace laws also aim to freeze and potentially to reduce the
minimum wage. The legislation removes the powers vested in the
Industrial Relations Commission. In the future, minimum wages will be set
by a ‘panel of experts’ and the priority will be to ensure that wages stay
low.

In addition, the legislation removes the “no disadvantage” test for AWAs,
leaving only four minimum conditions that employers cannot force workers
to give up. These changes make it very difficult for workers to undertake
collective negotiation with employers and thus force people to accept lower
wages and conditions in order to secure a job.

An increase in AWA individual contracts will result in less family-friendly
working hours and, in turn, lower standards of living.







