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By facsimile: 6277 5706

Dear Secretary,

Re: Inquiry into the Workplace Relations Amendment (WorkChoices) Bill 2005

Please find enclosed the submission of the Construction Forestry Mining and Energy Union (New
South Wales Branch) Construction and General Division.

Yours faithfully,

Andrew Ferguson
State Secretary

Secretary Andrew Ferguson + President Peter McClelland
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INTRODUCTION

The Construction Forestry Mining and Energy Union (New South Wales Branch)
Construction and General Division (“CFMEU”) in its submission attempts to canvas
some of the issues that it has been able to identify in the short time that has been allowed
by the Howard Government to consider the impact of The Workplace Relations
Amendment (Work Choices Bill) 2005 on workers and their representatives. This
submission is by no means exhaustive of the issues of concern for working people and the
CFMEU remains opposed to the Bill in its entirety. The Bill represents a fundamental
attack on the rights of workers to organise, take collective action and to be represented by
effective unions. These are human rights enshrined in international law. The Howard
Government sees fit to crush such rights in favour of employers in this country.

It is appalling, and hardly democratic, that the Howard Government seeks to introduce
the most sweeping changes to Industrial Relations laws in Australia in more than 100
years but only gives interested stakeholders one week to put together their response to
more than 1250 pages of explanatory material and proposed legislation. The approach
clearly shows the complete disdain that the Howard Government has for the democratic
processes in this country and the contempt it has for Australian workers. If the Howard
Government’s package was genuinely good for workers, the Government would allow us
a proper opportunity to test its claims about the benefits of its packages. Instead the
legislation is being pushed through without proper and informed debate, which can only
raise in the minds of workers and Unions great suspicion. The package is not good for
Australian workers.

The Workplace Relations Amendment (Work Choices Bill) 2005 represents a
comprehensive attack on the right of workers to effectively bargain collectively, through
their union, with their employer for better wages and conditions. The proposed legislation
places in the hands of employers a powerful tool by which employers can, subject to
limited prescribed minima, determine unilaterally the terms and conditions of
employment for its employees. Given the short period of time that the Howard
Government has given to interested parties to comment on this important legislation it is
not possible to canvas absolutely every injustice.



In workplace agreement making, there is a complete abolition of any scrutiny by an
independent third party, such as the Australian Industrial Relations Commission, to
ensure that in making agreements the law is complied with. Agreements can be made and
lodged by employers that will continue to have effect, despite failures by an employer to
follow the provisions of the Act. Recourse to a Court to address any deficiencies in
agreement making for breaches that attract a civil penalty is in reality illusory relief.

The curtailment of the role of the AIRC and the pushing of parties to litigate in the
ordinary courts places employers, who are far better resourced, in an advantageous
position over their employees.

Further the introduction of the Australian Fair Pay and Conditions Standard will
undermine the award system, particularly in the building and construction industry where
the relevant awards have provided superior conditions in combination with enterprise
bargaining agreements. Ultimately this will operate to disadvantage vulnerable Australian
workers.

WORKPLACE AGREEMENTS- THE FLEXIBILITY IS ALL ONE WAY!
Sections 95 to 105K deal with the making of workplace agreements and their operation.
There will be six types of workplace agreements that can be made:

Australian Workplace Agreements;
Employees Collective Agreements;
Union Collective Agreements;

Union Greenfield Agreements;
Employer Greenfield Agreements; and
Multiple Business agreements.

Australian Workplace Agreements (AWAs) and Non-Union Collective Agreements
The Process

The Government places great importance on and is unashamedly encouraging the use of
Australian Workplace Agreements. These are agreements struck between an employer
and an individual employee. They can be made before the commencement of
employment, so the right to participate in and obtain a collective agreement can be denied
new employees from the start of their employment (s96A).

Moreover, such agreements can be made even where a collective agreement or award is
in place and in operation. AWAs will override a collective agreement (s100A(2)) and an
award s100B.




This means that despite a collective agreement being reached an employer can undermine
such agreements by requiring an AWA. This is not the case under the Workplace
Relations Act 1996 currently. Section 104(6) specifically frees employers from claims of
duress for requiring an employee to make an AWA a condition of employment.

It is fanciful that individuals in most workplaces, even where individuals are highly
skilled or experienced, will be in a position to negotiate with their employer on an equal
footing. The employer has the power in the relationship, they have the job. Combine this
with the effective abolition of unfair dismissal rights and employees are put in a very
difficult and precarious position; they will be forced to accept what is on offer, or risk
losing the job! Employees will be put in impossible positions and will have to
compromise on their rights and entitlements, even those entitlement supposedly protected
by legislation.

Moreover, many employees just do not know what their lawful entitlements are. It is not
proposed to educate workers about their rights. This will be the challenge for trade
unions. Also most people are not taught negotiating skills. Employers negotiate all the
time in the course of running their businesses. By and large employees do not have such
skills. The employment relationship is not an equal one. Any negotiation about flexibility
will by and large be one way- in favour of employers!

Moreover, despite the picture that the Howard Government wants to paint of employers
and individual employees negotiating on equal footing the terms and conditions of
employment, it is the CFMEU’s experience of AWAs in the construction industry, that
AWAgs are often pattern documents, with each employees offered the same terms and
conditions of employment and if they are not accepted the employees do not get the
work. Provisions such as s104(6) enshrine the employer’s power to do this. Yet Unions,
on the other hand, are prevented from negotiating pattern agreements with employers.

It will also be difficult for employees to get advice and get access to representation in
such negotiations.

Employees can nominate bargaining agents in relation to AWA negotiations. A union
will only be able to act as a bargaining agent if at least one person whose employment is
subject to the agreement is a member of the organisation and the organisation is entitled
to represent the person’s industrial interests (s97). Such a restriction does not currently
exist in the Workplace Relations Act 1996. There are no restrictions placed on who an
employer might appoint as a bargaining agent. Individual employees might find
themselves “negotiating” with highly skilled negotiators such as the employer’s lawyer.
This will only act to further tip the scales against individual workers. Moreover, the
“qualifications” of bargaining agents will be the subject of regulation (s97(2)) which
means the Government can relatively easily change the conditions under which
organisations are able to act as bargaining agents.

The capacity for workers to get advice about AWASs or non-union collective agreements
is further limited by the fact that employers need only give 7 days prior to approval a




copy of the agreement, or ready access, to the agreement in writing (s98). Seven days is
insufficient time in which employees are able to get advice, such as from their union, or
to have their union or other advisor properly scrutinising and advising them of the
agreement and its effect.

It is not even a requirement to provide each employee with a written copy of the
agreement. It is conceivable that “ready access” might mean one copy of the document
located in an office at the employer’s premises, otherwise why use the terminology? It is
absurd that an employer is not required to provide each and every employee with their
own copy of the agreement that they can take away to consider.

In the new approach to agreement making, workplace agreements are lodged with the
Employment Advocate. This process will be purely a rubber stamping exercise, with
agreements applying at time of lodgement. The Employment Advocate is, by legislation,
not required to consider or determine whether any of the requirements of the legislation
in agreement making as to process or content have been met (s99B95). The scrutiny that
the AIRC provides currently to ensure that enterprise agreements meet the no-
disadvantage test and that provisions of the Act have been complied with, and the role of
the Office of the Employment Advocate to scrutinise AWAs (not that this was actually
done in any real or meaningful way), under the Workplace Relations Act 1996 is
removed.

In the event that the provisions of the Act have not been complied with, such as failing to
provide employees with ready access and information statements, or failure to recognise a
bargaining agent, or failure by an employer to seek approval of a union collective
agreement within a reasonable period and for which there are penalties attached, the only
relief that can be sought is through a Court.

Any legal action in the Federal Court or the Federal Magistrate Court is expensive. In the
event that employers are in breach of the provisions, workers, or their unions, are not
likely to be in a position to bring actions in the Courts for relief due to prohibitive costs.
Unions will be unable to purse such relief without express authorisation by an employee
member. Employees are unlikely to make such formal complaint and risk reprisal by their
employer.

Given that the provisions of the proposed legislation favours employers the CFMEU has
absolutely no confidence that the Howard Government will pursue non-compliance by
employers.

Given the Employment Advocate plays no role in ensuring the law is complied with,
employers are given free reign.

The provisions clearly operate to the disadvantage of workers and their union
representatives. The capacity to negotiate collectively either directly with employees or
through a union still exists. However, the problems outlined above in relation the
disadvantageous position employees find themselves in relation to AW As equally applies







