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DearSir/Madam,

SubmissionOn theInternationalCriminal Court

TheLaw Instituteof Victoria wishesto submitto theJoint StandingConmiitteeon TreatiesUSCOT)
that it is in thenationalinterestfor Australiato ratif~’theStatuteof the InternationalCriminal Court
(the Statute).

TheLaw InstituteaccordinglyurgesJSCOTto recommendto ParliamentthatAustralia:

i. Ratify the Statuteas soonaspossible,aiid in anyeventbefore2 july 2002;

2. Actively participatein thefirst meetingof theAssemblyof StatesParties;

3. Enactimplementinglegislationto givefull effect to the Statutein Australia;and

4. Use its influenceto promotetheratification of the Statuteby otherStates,especiallyStatesin our
region.

1. Ratificationof the Statute

TheLaw Instituteendorsesthe submissionof theLaw Council of Australia(InternationalLaw
Section)in its submissionto JSCOTdated20 December2000.

As setout in theLaw Council’ssubmission,theestablishmentof the Court is a landmarkin
internationallaw thatwarrantsAustralia’sstrongsupport.
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The Courthasthe potentialto makeamajorcontributionto internationalpeaceandsecurity.It can
providejusticeto thevictims of themostseriouscrimes,punishthosewhohavecommittedthem,
bring retaliatoryviolenceto an endandprovideeffectivedeterrence.The ICC alsorepresentsan
opportunityto Accusedpersonsto havethoseallegationstestedanddeterminedin afair andjust
manner,subjectto appropriateproceduralregulationandscrutiny.

The Court will havejurisdiction to try individualsallegedto havecommittedthe mostseriouscrimes
of internationalconcern,namelygenocide,crimesagainsthumanityandwar crimes. Thesecrimesare
listedin Article 5 of theStatuteanddefinedin thefollowing Articles. The Courtwill alsobe atthe
forefrontof the developmentofinternationallaw, for example,throughprosecutionsfor the crime of
aggressiononcethiscrimebecomessubjectto the Court’s jurisdiction.

Thetext of theStatutehasbeendrafted— with significantinput from Australia— to enabletheCourt
to operatefairly andeffectively,with duerespectto Statesovereignty.

TheStatutedoesnot detractfrom legitimateStatesovereignty. ThePreambleto theStatutein
Article 1 statesthat theCourt is complementaryto Statelegislation. UndertheStatute,responsibility
for investigatingandprosecutingcrimeslies with thecountryin which thecrimeis committedor the
countryof nationalityof the offender. UnderArticle 17, theCourt mayassumejurisdictiononly if that
countryhasnot actedandcanbeshownto beunableor unwilling genuinelyto do so.

TheStatuteprovidesproceduralfairnessfor accusedpersons,for example,by requiringtheCourt to
conductatrial in the presenceof the accusedpersonunderArticle 63. TheCourtmustalsoact fairly
andexpeditiouslywith respectfor therights of the accusedanddueregardfor the protectionof victims
andwitnesses(Article 64).

Themaximumpenaltyis life imprisonment,not capitalpunishment.TheStatutealsoprovidesfor
forfeitureof proceedsof crimeunderArticle 75 andreparationfor victimsunderArticle 77.

TheCourtwill beindependentandcomprisejudgeschosenby StatesParties“from amongpersonsof
highmoral character,impartialityandintegritywhopossessthe qualificationsrequiredin their
respectiveStatesfor appointmentto the highestjudicial offices” in accordancewith Article 36.

TheCourt will bepermanentandthereforenotsubjectto thelimitations of theadhocInternational
CriminalTribunalsestablishedfor theformerYugoslaviaandRwanda.Theselimitationsincludedelays
in establishingadhoctribunals,their narrowfocusand,sincetheyareestablishedafterthe event,their
potentiallylimited deterrenteffect.

TheStatuteoperatesprospectivelyfrom its establishmentin accordancewith Article 11; it doesnot
haveretrospectiveeffect.

With thedepositof severalratificationsearlierthismonth,the Statutenowhasmorethan60
ratificationsandcanenterinto force.Thespeedwithwhichtheyweredepositedevidencesstrong
internationalsupportfor the Court.

By ratifying theStatute,Australiawill makeaworthwhile commitmentto internationalpeaceand
securityanddemonstratethe valueit placeson therule of law in achievingtheseobjectives. It will
alsocontributeto a systemdesignedto protectpersonsengagedin armedconflict, including Australian
defencepersonnelengagedin combatoverseas.



Australiahasalwaysbeenattheforefront of internationalhumanrights initiatives. For example,
Australiaplayedakeyrole in the draftingof theUN Charterandwas amemberof the drafting
Committeefor theUniversalDeclarationof HumanRights. By activelysupportingthe ICC, Australia
will continuethis proudhistoryin the developmentof internationallaw andthe protectionof human
rights.

2. Participationin first meetingof the Assembly

Thefirstmeetingof theAssemblyof StatePartiesto theStatuteis expectedto be convenedin early
September2002.During themeeting,StatePartieswill discussimportantmattersfor the operationof
theCourt,includingtherulesandproceduresfor thenominationandelectionof judgesandthe
Prosecutor.Statesthatratify theStatutebefore2 July 2002 will havefull voting rights atthe meeting.

By ratifyingthe Statuteat anearlydate,Australiawill showthestrengthof its supportfor effective
internationalinstitutionsandwill bein apositionto participatein the first meetingof StatesParties,
whichwill influencethe future directionof the Court..Australia’sexperiencein assistingwith drafting
the Statutewill enableit to makeastrongcontributionto thismeeting

3. Enactmentof supportinglegislation

The InternationalCriminal CourtBill 2001 andtheInternationalCriminal Court (Consequential
Amendments)Bill 2001 havebeenpreparedto give effect to the Statutein Australia.

Thedraft InternationalCriminal CourtBill 2001 statesthat it is abill “for anAct to facilitate
complianceby Australiawith obligationsundertheRomeStatuteof theInternationalCriminal Court,
andfor otherpurposes”.This Bill makesprovisionfor dealingwith requestsby the Court for
cooperation,arrestandsurrenderof personsandothermatters.

Thedraft InternationalCriminal Court (ConsequentialAmendments)Bill 2001 introducesinto Australia
statutelawprohibitionsagainstcrimesagainsthumanity,warcrimesandcrimesagainstthe
administrationof thejusticeof theCourt.

Thelegislationin its currentdetailedform is to becommendedandour commentson thedraft
legislationareof arelativelylimitednature.

Firstly, the Law Instituteendorsestherecommendationsmadeby professorTim McCormackin the
submissionof theAustralianRedCrossto JSCOT.In short, thoserecommendationsare:

a) That theimplementinglegislationshouldbewordedto stressmorestronglythe‘primacy’ of
Australia’sright to exerciseits nationalcriminaljurisdictionwith respectto crimeswithin the
jurisdictionof theICC.

b) That the explanatorymemorandumaccompanyingtheimplementinglegislationspecifythat
thejurisdictionalcompetenceof AustralianCourtsin respectof gravebreachesof theGeneva
Conventionswill continuein relationto theperiodfrom 1957until the enactmentof the
InternationalCriminal Court (ConsequentialAmendments)Bill, atwhich timePartII of the
GenevaConventionsAct 1957will be repealed.



c) That thedefinition of rapein the Australianlegislationbebroadenedto reflectthe approach
takenin the InternationalCriminal Court Draft Elementsof Crimessuchthat:

i) theissue of lackconsentmaynot becritical wherethe sexualacthastakenplacein a
coerciveenvironment,i.ewhenthesexualpenetrationwas “committedby force, or by
threatof force or coercion,suchas thatcausedby fearof violence,duress,detention,
psychologicaloppressionor abuseof power... or by takingadvantageof aco-ercive
environment,or... committedagainstapersonincapableof giving genuineconsent.”

ii) the definitionof rapealsoencompassthe situationwherea victim is forced against
their will to sexuallypenetrateanotherperson- whetherornot thatotherpersonis
consentingto the penetration.

d) Thatcareis takento deleteanyrepetitionof specificoffencesin theproposed
SubdivisionsH,D andE of the legislation. (In someinstancesthe elementsare
disparate,whichmaypotentiallyleadto objectionbydefendantswheretheyare
prosecutedunderthe offencewith thelessonerouselements.)

Theotherimportantissueis thatlegalassistancefor accusedpersonsbe guaranteed.Wherethe
resourcesof the Statearepitted againsttheindividual, particularlyin relationto prosecutionsfor such
graveoffences,adequatelegalrepresentationis critical andshouldbefundedby theStateif required.It
appearsthatlegal assistanceshouldbe availablethrougheither the LegalAid Commissionsor the
AttorneyGeneral’sdepartment.However,the right to adequateandappropriatelegalrepresentation,
statefundedif necessary,shouldbeclearlyoutlined in thelegislationas apre-conditionto any
prosecutiontakingplace.

4. Encouragementof ratification byotherStatesin ourregion

The effectivenessof theCourtwill increaseas moreandmoreStatesratify theStatute. It is regrettable
thatwith the exceptionof NewZealand,Statesin ourregionhavenot yet ratifiedthe Statute.After
AustraliahasratifiedtheStatute,otherStatesmayfollow our exampleand,in anyevent,Australiawill
bein a positionto encourageall Statesin ourregionalsoto ratify.

We wouldbepleased.to provideassistancein connectionwith themattersraisedin this letterand
welcomeanyrequestyou careto makefor specificinput on thedraft legislationto give effect to the
StatuteinAustralia.

You~~thfully,

~

LAW INSTITUTE OFVICTORIA


