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DEPARTMENT

Secretary
0115846

24 August2001

Mr Grant Harrison
Secretary
JointStandingCommitteeon Treaties
ParliamentHouse
CANBERRAACT 2600

DearMr Harrison

INTERNATIONAL CRIMINAL COURT

In his letterdated26 June2001,theChairmanoftheJoint StandingCommitteeon Treatiesasked
theAttorney-Generalto obtainan opinionasto whetherit is within theCommonwealth’s
constitutionalauthorityto enactlegislationto implementtheStatuteofthe tntemationaiCriminal
Court (ICC).

TheChairman~sletterenclosedapaperhighlightingsomeoftheissuesraisedon thispoint during
theCommittee’sinquiry.

TheAttorney-Generalhasnowreceivedan opinionaboutthis matterfrom theOfficeof General
CounseloftheAusiralianGovernmentSolicitor, issuedwith theauthorityoftheactingChief
GeneralCounsel.

To assistit in formulatingits opinion, theOffice ofGeneralCounselwasprovidedwith:

• thepaperenclosedwith theChairman’sletter

• thedissentingview in theCommittee’sreporton Australia’sRole in UnitedNationsReform
whichwasauthoredby theChainnanandthreeothermembersoftheJointStandingCommittee
onForeignAffairs, DefenceandTrade;and

• thedraft ICC legislation.

TheAttorney-Generalhasauthorisedmeto providetheCommitteewith theattachedsummaryof

the advicefrom theOffice of GeneralCounsel.

TheDepartmentis awarethattheCommitteehasrecentlyreceivedanumberofothersubmissions
raisingconstitutionalissuesabouttheInternationalCriminal Court.

Robert Garran Offices, National Circuit, Barton ACT 2600 Telephone (02) 6250 6666 • Fax (02) 6250 ~90~
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If thosesubmissionsinvolve issuesnotdealtwith in theenclosedsummary,I will provideyou with
furthercomments.

Yourssincerely

iç~r~~
ROBERT CORNALL
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INTERNATIONAL CRIMINAL COURT

SUMMARY OF ADVICE OF OFFICE OF GENERAL COUNSEL

The ICC will notexercisethejudicial poweroftheCommonwealthwhenit exercisesits
jurisdiction, evenwherethatjurisdictionrelatesto actscommittedonAustralianterritoryby
Australiancitizens. Ratificationof theStatutewill not involve aconferralof thejudicial powerof
theCommonwealthon theICC. Nor would enactmentby theParliament ofthedraft ICC
legislationinvolve sucha coriferral.

It is a fundamentalprincipleofAustralianConstitutionallaw that thejudicial powerofthe
Commonwealthis vestedin theHigh Court,otherfederalcourtsandothercourtsthattheParliament
vestswith federaljurisdiction(ChapterHI courts). Thejudicial powerofthe Commonwealth
cannotbevestedin abodythatis not aChapterIII court. However,thedraft ICC legislationdoes
notpurportto conferCommonwealthjudicial powersor functionson theICC. Thelegislationhas
beendraftedon thebasisthatthepowersand functionsoftheICC havebeenconferredon it by the
treatyestablishingit.

RatificationoftheICC Statutewould not involveanybreachoftheAustralianConstitution. If
Parliamentdid attemptto enactlegislation,basedona treaty,which attemptedto conferthejudicial
poweroftheCommonwealthon acourtotherthanaChapterIII court, thereis little doubtthatthe
High Courtwould find suchlegislationinvalid. However,this is not thecasewith theICC.

Thejudicial powerexercisedby theICC‘i~’ill bethat ofthe internationalcommunity,not ofthe
CommonwealthofAustraliaorofanyindividual nationstate. Thatjudicial powerhasbeen
exercisedonpreviousoccasions,for examplein theInternationalCourtofJusticeandthe
InternationalTribunal for theLaw ofthe Sea.Australiahasbeena partyto mattersbeforebothof
theseinternationaljudicial institutions,

InPolyukhovichv The Commonwealth(1991)172 CLR 501, Deane,JconsideredAustralia’s
participationin an internationalthbunalto try crimesagainstinternationallaw. Heconcludedthatit
wouldbeinternationaljudicial powerwhich suchatribunalwouldbeexercising.ChapterIII ofthe
Constitutionwouldbeinapplicable,sincethejudicial powerof theCommonwealthwouldnotbe
involved.

NumerousrespectedUnitedStatescommentatorshaveconsideredtheallegedunconstitutionalItyof
ratificationof theICC Statuteby theUnitedStatesand,in relationto thoseargumentswhich are
relevantin theAustraliancontext,haveresoundinglyconcludedthatthereis no constitutional
objectionto ratification. For example,ProfessorLouis Henkin(ForeignAffairsandthe United
StatesConstitution(2nded) 1996atp.269)haswrittenthattheICC would beexercising
internationaljudicial power. It wouldnotbe exercisingthegovernmentalauthorityoftheUnited
Statesbut theauthorityoftheinternationalcommunity,a groupof nationsofwhich theUnited
Statesis butone.
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Decisionsofthe ICC would not be binding on Australian courts,whichareonly boundto follow
decisionsofcourtsabove themin theAustraliancourthierarchy. However,decisionsofcourtsof
othersystemsareoftenextremelypersuasivein Australiancourts. It is anormalandwell
establishedaspectof thecommonlaw that decisionsofcourtsofothercountries,suchastheUnited
Kingdnmarefollowed in Australiancourts. Similarly, were an Australiancourtcalleduponto
decideaquestion of internationallaw, it could well find decisionsof international tribunalsto be
persuasive.
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