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DearMr McMahon

INQUIRY INTO STATUTE OF THE INTERNATIONAL CRIMINAL COURT

At thehearingbeforetheCommitteeon 10 April 2002,witnessesfrom this Departmenttook a
numberofquestionsonnotice.

Pleasefind enclosedtheDepartment’sanswersto thesequestions.

ThetranscriptindicatesatpageTR296that SenatorLudwig askedaboutreviewofadecisionmade
by theAttorney-Generalor adelegateunderDivision 4 ofPart3 oftheInternationalCriminal Court
Bill. In fact, section176 oftheBill doesnotpermit theAttorney-Generalto delegatehis orher
powersunderPart3 oftheAct.

Shouldanythingfurtherberequired,pleaseadviseGeoffSkillen (phone62506938;fax 6250 5457;
Email geoff.skillen@ag.gov.au).
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INQUIRY BY JOINT STANDING COMMITTEE ON TREATIES INTO THE
STATUTE OF TilER INTERNATIONAL CRIMINAL COURT

HEARING ON 10 APRIL 2002

QUESTIONS TAKEN ON NOTICE

At pageTR291 ofthetranscript, SenatorSchachtand the Chair askedquestions
about the implementation of Article 27 of theICC Statute in the draft Australian
legislation.

Article 27 oftheICC StatuteprovidesthattheStatuteappliesto all persons,
regardlessofofficial capacitysuchasHeadof State,memberofGovernmentor
Parliament,electedrepresentativeorgovernmentofficial. Thedraft Bills do not
repeattheprovisionsofarticle27,becauseundercustomaryinternationallaw an
internationaltribunalmaydealwith apersonallegedto havecommittedan
internationalcrime,regardlessoftheperson’sofficial capacity.

However,therearelimitations onAustralia’sarrestandsurrenderofapersonwith
official capacityto aninternationaltribunal in certaincircumstances.This is
recognisedin article98.1 oftheStatute,whichprovidesthattheCourtmaynot
proceedwith arequestfor arrestandsurrenderwhich would requiretherequested
Stateto actinconsistentlywith its obligationsunderinternationallaw with respectto
theStateordiplomaticimmunityof thepersonorpropertyofathird State,unlessthe
Court canfirst obtainawaiverofthatimmunityfrom thethird State. Article 98.1 is
reflectedin clause13 ofthedraft InternationalCriminalCourtBill 2001.

In light ofthediscussionbeforethe Committee,theDepartmentwill reviewthe
relevantprovisionsto determinewhethertheycanmoreeffectivelyexpressthe
positionthat official capacityaffordsno immunity from prosecutionbeforetheICC
andprovideadviceto theAttorney-Generalonoptionsfor change.

At pageTR299,SenatorLudwig askedwhether there is any offencein the
International Criminal Court (ConsequentialAmendments)Bifi that applies
strict liabifity.

I confirmthatthereis no suchprovisionin theBill referredto theCommittee.
However,considerationis beinggivenin theDepartmentto theneedto applystrict
liability to knowledgeofanyoftheGenevaConventions,theProtocolsto theGeneva
Conventions,theInternationalCovenanton Civil andPoliticalRightsor therelevant
HagueDeclaration,wherethereis areferenceto theseinstrumentsasanelementof
theoffence. It wouldnotbe appropriate,for example,if theoffencein clause268.23
couldbedefeatedby aclaim thattheperpetratorwasignorantoftheexistenceof
theseinstruments.



At pageTR305 Mr Adams askedat what agearepersonssubjectto the act.

At pageTR325,evidencewasgiventhat article26 oftheICC Statuterestrictsthe
jurisdictionoftheICC to personsovertheageof 18, whereasthedraft Australian
legislationwouldbesubjectto thenormalrulesasto agefor criminal responsibility.
Forthesakeofcompleteness,I canadvisethattheserulesarecontainedin sections
7.1 and7.2of theCriminal Code,whichprovidethatachild under10 yearsis not
criminallyresponsibleandachildbetween10 and14 yearscanonly becriminally
responsibleif thechildknowsthathis orherconductis wrong. This is aquestionof
fact, for which theprosecutionbearstheburdenofproof.

At pageTR306,Mr Wilkie askedwhy the definitions of rape in the proposed
legislation arenarrower than thosein the draft Elements of Crimes developedby
thePreparatory Committee.

Theprovisionsin thedraftlegislationon rape,includingthoseon consent,reflectthe
analogousprovisionson ‘unlawful sexualpenetration’in section71.8 oftheCriminal
Code,dealingwith offencescommittedagainstUnitedNationsand associated
personnel.

Theprovisionsin thedraft legislationon rapecouldbereviewedto reflecttheviews
putby RedCrossin amannerwhich wouldbeconsistentwith Commonwealth
criminallaw policy.

Conductidentifiedin theRedCrosssubmissionaspotentiallyfalling outsidethe
scopeofthecurrentprovisionsonrapewould fall within theprovisionsofthedraft
legislationon ‘sexualviolence’ (seeclauses268.18,268.63and268.86).

At pageTR307,Mr Bartlett askedunder what circumstancescould decisionsof
the Pre-Trial Chamber ofthe International Criminal Court be madeby a single
judge.

Article 39.2(b)(iii) ofthe ICC StatuteprovidesthatthefunctionsofthePre-Trial
Chambershallbecarriedouteitherby 3 judgesorby a singlejudge,in accordance
with theStatuteandtheRulesof ProcedureandEvidence.

Article 57.2(a)oftheStatuteprovidesthat ordersorrulingsofthePre-TrialChamber
underarticles15, 18, 19, 54.2,61.7 and72 mustbeconcurredin by amajorityof its
judges. Article 57.2(b)providesthatin all othercases,a singlejudgemayexercise
thefunctionsoftheChamberunlessotherwiseprovidedfor in theRulesofProcedure
andEvidenceorby amajorityoftheChamber.

Rule7 oftheRulesofProcedureandEvidenceconfirmsthata singleJudgemay
decideanymatterthattheStatutedoesnot reservefor the full ChamberofthePre-
Trial Chamber(by article57(2)(a)),but thatthePre-TrialChambermayalsodecide
that anyfunctionsofa singleJudgeareto be exercisedby thefull Chamberinstead.

Theothermatterswhich arenotreservedfordecisionby thefull Chamberareunder:



• article53 (reviewingthedecisionoftheProsecutor,if theProsecutordecidesnot
to proceedwith an investigation);

• article56 (takinginvestigativemeasureswherethereis auniqueopportunity);

• article58 (issuingwarrantsandsummons);

• article59 (advisingonandmonitoringtheinterim releaseofanarrestedperson
priorto surrenderto theICC);

• article60 (ensuringthat suspectshavebeeninformedofthechargesandtheir
rights,anddecidingoninterimreleaseofarrestedpersonsby theICC pending
trial); and

• article 64 (preliminaryissuesreferredto thePre-TrialChamberby theTrial
Chamberto ensuretheeffectiveandfair functioningofthetrial).


