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ATTORNEY-
GENERAL’S __________

DEPARTMENT

Secretary
01/7476

20 September2001

Mr Grant Harrison
Secretary
JointStandingCommitteeon Treaties
ParliamentHouse
CANBERRA ACT 2600

DearMr Harrison

INTERNATIONAL CRIMINAL COURT

I referto my letterdated24August2001.

In that letter,I indicatedtheDepartmentwasawarethattheCommitteehadreceivedfurther
submissionsraisingconstitutionalissuesconcerningtheInternationalCriminal Court.

TheOfficeof GeneralCounselhasnow consideredthesubmissionofEmeritusProfessorGeoffrey
Walkerand ajoint opinionofCharlesFrancisQC andI C F SpryQC. The Office hasprovidedthe
Departmentwith supplementaryopinionson themattersraisedin thosedocuments.

TheDepartment’sOffice ofInternationalLaw has also considered matters coveredin Professor
Walker’sopinion.

I attachasummaryofthefurther advicereceivedfrom theOfficeofGeneralCounselandtheOffice
of InternationalLaw. Theadviceconcludesthereis nothingin theopinionsofProfessorWalkeror
MessrsFrancisandSprythataffectstheoriginalopinionof theOffice of GeneralCounsel.A
summaryof that earlieropinionwasenclosedwith my letterof24 August2001.

Yours sincerely

~S~zrct
ROBERTCORNALL

SubmissionNo. •~.2.3

Robert Garrari Offices, Nattondi Circuit. Berton ACT 2600 • Telepr~one (02) 6250 6686 Fax (02) 6250 5~09
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INTERNATIONAL CRIMINAL COURT

SUMMARY OF ADVICE OF
OFFICE OF INTERNATIONAL LAW
AND SUPPLEMENTARY ADVICE OF

OFFICE OF GENERAL COUNSEL

IN RESPONSETO FRANCIS/SPRY OPINION
AND WALKER SUBMISSION

It is arguedthat theInternationalCriminal Court fails to comply with someaspectsof ChapterIII of
theConstitution,including section80 relatingto trial by jury. However,ChapterIII doesnot
regulatetheICC andis inapplicableto it. While theremarksof Deane J in Polyukhovichv The
Commonwealth(1991)172 CLR 501 do not formpartof thedecisionin thatcase,theyaredirectly
relevantto theissueandprovidethe onlyjudicial commenton it. Moreover,Deane3 regardedthe
protectionprovidedby ChapterIII ascruciallyimportant,andwouldnothavemadea comment
whichmight detractfrom thoseprotections without carefuldeliberation.

TheUnitedStatescaseofExpaneMilligan (1866) 71 US2 does not providethebasisfor an
objectionundertheUnitedStatesConstitutionto ratificationoftheICC Statute. Theprinciple in
Milligan hasbeenheldnot to applywheretherehasbeenaviolation of internationallaw, even
whereit takesplacein theUnitedStatesandis committedby aUnitedStatescitizen. This means
thatin theUnitedStatesanon-Article III courtcandealwith crimescommittedby civilians against
internationallaw.

Therewill beno delegationofthe legislativepoweroftheCommonwealthto eitherthe ICC itself or
theAssemblyofStaresParties.The ICC will exercise powers conferredon it by the treaty
establishingit, TheAssemblyis empoweredto performcertainfunctions,including voting on
amendmentsto the Statute, but no amendment will apply to aparticularState unlessit ratifies the
amendment.

Section 49 of the Constitution allows Parliamentto determinethe powers, privilegesand
immunitiesof membersofParliament.The Parliamenthaslegislatedpursuantto section 49 in the
ParliamentaryPrivilegesAct 1987. TheParliamentcould,consistentwith section 49, adopt
legislationwhich implementsatreatywhich limits theprivilegesandimmunitiesofmembersof
Parliament..In anyevent,the existingprivilegesdo notgivemembersimmunity from the ordinary
criminallaw for actionsnotconnectedwith Parliamentaryproceedings.

Thereis no reasonto concludethat theHigh Courtwould rejectlongstandingprecedentandtakethe
view that ratificationoftheICC Statutewould notbewithin the Commonwealth’s external affairs
powerundertheConstitution.

Article 12 of the ICC Statute does not purportto assertjurisdictionover countriesthathavenot
ratified theStatute. It allowsnon-StatesPartiesto chooseto accepttheCourt’s jurisdiction. There
areotherconventionswhichallow StatesPartiesto prosecute the nationals of States which arenot
parties to those conventions. TheConventionAgainstTortureandOtherCruel, Inhumanor
DegradingTreatmentorPunishmentis anexample.
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ATTO~NE’T~
GENERAL’S
DEPARTMENT

Secretary
01/5846

24August2001

Mr GrantHarrison
Secretary
JointStandingCommitteeonTreaties
ParliamentHouse
CANBERRAACT 2600

Dear Mr Harrison

INTERNATIONAL CRIMINAL COURT

In his letterdated26 June 2001,theChairmanoftheJointStandingCommitteeonTreatiesasked
theAttorney-Generalto obtainan opinionasto whetherit is within the Commonwealth’s
constitutional authority to enact legislation to implementtheStatuteoftheInternationalCriminal
Court (ICC).

TheChairman’sletterenclosedapaperhighlightingsomeoftheissuesraisedon thispoint during
the Committee’s inquiry.

TheAttorney-Generalhasnow receivedanopinionaboutthis matter from the Office of General
Counselof the Australian Government Solicitor, issued with the authority of the actingChief
GeneralCounsel.

To assistit in formulatingits opinion,theOfficeofGeneralCounselwasprovidedwith:

• the paper enclosed with theChairman’sletter

• the dissenting view in the Committee’s report on Australia’s Role in UnitedNationsReform
whichwasauthoredby theChairmanandthreeothermembersoftheJointStandingCommittee
onForeignAffairs, DefenceandTrade;and

• thedraft ICC legislation.

The Attorney-General has authorised meto providetheCommitteewith theattachedsummaryof
the advice from the Office ofGeneralCounsel.

The Department is aware that the Committee has recently received a number of other submissions
raisingconstitutionalissuesabouttheInternationalCriminal Court.

Robert Garran Offices, National Circuit, Barton ACT 2600 • Telephone (02) 6250 6666 • Fax (02) 6250 5909



If thosesubmissionsinvolve issuesnot dealtwith in theenclosedsummary,I will provideyouwith
furthercomments.

Yourssincerely

ROBERTCORNALL
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INTERNATIONAL CRIMINAL COURT

SUMMARY OF ADVICE OF OFFICE OF GENERAL COUNSEL

TheICC will not exercisethejudicial poweroftheCommonwealthwhenit exercisesits
jurisdiction,evenwherethatjurisdictionrelatesto actscommittedon Australianterritoryby
Australiancitizens. RatificationoftheStatutewill not involvea conferralofthejudicial powerof
theCommonwealthon theICC. Norwould enactmentby theParliamentofthedraft ICC
legislationinvolvesuchaconferral.

It is a fundamentalprincipleofAustralianConstitutionallaw thatthejudicial powerofthe
Commonwealth is vestedin theHigh Court,otherfederalcourtsandothercourtsthattheParliament
vests with federal jurisdiction (Chapter III courts). The judicial power oftheCommonwealth
cannotbevestedin abody thatis not aChapterIII court. However,thedraft ICC legislationdoes
notpurportto confer Commonwealth judicial powers or functions on the ICC. Thelegislationhas
beendraftedon thebasisthatthepowersandfunctionsoftheICC havebeenconferredon it by the
treatyestablishingit.

RatificationoftheICC Statutewouldnot involveanybreachoftheAustralianConstitution. If
Parliamentdid attemptto enactlegislation,basedonatreaty,which attemptedto conferthejudicial
poweroftheCommonwealthon a courtotherthanaChapterIII court,thereis little doubtthatthe
High Courtwould find suchlegislationinvalid. However,this is not thecasewith theICC.

Thejudicial powerexercisedby theICC will bethatofthe internationalcommunity,notofthe
CommonwealthofAustraliaor ofanyindividual nationstate.Thatjudicial powerhasbeen
exercisedonpreviousoccasions,for examplein theInternationalCourtofJusticeandthe
InternationalTribunal forthe Law ofthe Sea. Australiahasbeenapartyto mattersbeforebothof
theseinternationaljudicial institutions.

In Polyukhovichv TheCommonwealth(1991)172 CLR 501, Deane,J consideredAustralia’s
participationin aninternationaltribunalto try crimesagainstinternationallaw. Heconcludedthatit
wouldbe internationaljudicial powerwhich suchatribunalwouldbeexercising. ChapterIII ofthe
Constitutionwouldbeinapplicable,sincethejudicial poweroftheCommonwealthwouldnot be
involved.

NumerousrespectedUnitedStatescommentatorshaveconsideredtheallegedunconstitutionalityof
ratificationof theICC Statuteby theUnited Statesand,in relationto thoseargumentswhich are
relevantin theAustraliancontext,haveresoundinglyconcludedthatthereis no constitutional
objectionto ratification. Forexample,ProfessorLouis Henkin (ForeignAffairs andthe United
StatesConstitution(2nded) 1996atp.269)haswritten thattheICC wouldbeexercising
internationaljudicial power. It would notbeexercisingthegovernmentalauthorityoftheUnited
Statesbut theauthorityofthe internationalcommunity,agroupofnationsofwhich theUnited
Statesis butone.
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DecisionsoftheICC wouldnotbebindingonAustraliancourts,which areonly bound to follow
decisionsofcourtsabovethemin theAustraliancourthierarchy. However,decisionsofcourtsof
othersystemsareoftenextremelypersuasivein Australiancourts. It is anormalandwell
established aspect of thecommonlaw that decisionsof courtsofothercountries,suchastheUnited
Kingdomarefollowedin Australiancourts. Similarly, werean Australiancourtcalleduponto
decideaquestionofinternationallaw, it couldwell find decisionsofinternationaltribunalsto be
persuasive.
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