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Introduction

HumanRights Watchwelcomestheopportunityto makeasubmissionon the
ExposureDraft ImplementingBills: theInternationalCriminal Court Bill 2001
andtheInternationalCriminal Court (ConsequentialAmendments)Bill 2001.

HumanRights Watchhasalreadyprovidedadetailedsubmissionto the
CommitteeadvocatingthatratificationoftheRomeStatuteof theInternational
Criminal Court(RomeStatute)is in Australia’snationalinterests(Submission
No. 24)sothis issuewill notbe addressedagainhere.

Thetwo draftimplementingbills, theInternationalCriminal CourtBill 2001
(ICC Bill) andtheInternationalCriminal Court (ConsequentialAmendments)
Bill 2001 (ICC CrimesBill), for themostpart,effectively implementAustralia’s
obligationsundertheRomeStatuteandincorporatetheICC crimesinto
Australianlaw. HumanRightsWatchwelcomesthecomprehensiveandclear
approachtakenby thedraftersandalsowelcomesthedecisionby theAttorney-
Generalto incorporatetheICC crimesinto Australianlaw andto providefor the
exerciseof universaljurisdictionin relationto them.

Importantly,bothBills explicitly statethatthejurisdictionoftheICC is
complementaryto Australia’sjurisdictionwith respectto theICC crimes.
Australiaretainstheprimaryduty andright to prosecutethepeoplefor theworst
humanrights abuses(genocide,warcrimesandcrimesagainsthumanity).

In particular,the ICC CrimesBill will permitAustraliato assertits jurisdiction
overapersonin relationto any ofthe ICC crimes. As youknow,Australiais
assertingjurisdictionoversomeofthesecrimesfor thevery first time andHuman
RightsWatchwelcomesthisdevelopment.Onceenacted,the ICC CrimesBill
will updateAustraliancriminal law andjurisdictionin someimportantrespects,
for exampleby explicitly addinggenocideto Australiancriminal law. By virtue
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ofthecomprehensivenatureofthisBill, the likelihoodoftheICC everassertingjurisdictionin a
caseoverwhichAustraliawouldordinarily exercisejurisdiction,is now extremelyremote.

As thecrimesin theICC CrimesBill arethemostseriousinternationalcrimes,HumanRights
Watchbelievesthatit is appropriateandconsistentwith thefair trial rightsofaccusedpersons
thattheconstitutiveelementsof eachcrimebeclearlyenumerated.We thereforewelcomethe
detailedapproachtakenin theICC CrimesBill. This approachwill providecertaintyto the
prosecutor,thejudiciaryandperhapsmostimportantlyto accusedpersons,all ofwhomwill
know, in advance,whattheprosecutormustprovebeyondreasonabledoubtin orderto securea
conviction.

Specj/ic commentson theimplementingBills

HumanRightsWatchwould like to makethefollowing specificcommentsandrecommendations
on thedraft implementinglaws.

Immunityfrom prosecution

Article 27 oftheRomeStatutestatesthattheICC’ sjurisdiction“appliesequallyto all persons
withoutanydistinctionbasedon official capacity” andthatthe “official capacityasaHeadof
StateorGovernment,amemberof aGovernmentorparliament,anelectedrepresentativeor a
governmentofficial shall in no wayexemptapersonfrom criminalresponsibilityunderthis
Statute”. It alsoprovidesthatimmunitiesandotherspecialproceduralrulesthatmayattachto
theofficial capacityofthepersondo notbartheICC from exercisingits jurisdictionoversucha
person.

In addition, theRomeStatutedoesnotprovideanygroundson whichstatespartiesmayrefuseto
arrestandsurrenderapersonupontherequestoftheICC. TheimplementingBills aresilent on
this issueandthuscontainno provisionoverridingtheimmunity ofcertainforeignofficials from
criminalprosecutionconferredin theForeignStatesImmunitiesAct1985andtheDiplomatic
PrivilegesandImmunitiesAct1967. TheseActsimplementAustralia’sinternationalobligations
(for example,underthe 1961ViennaConventionon DiplomaticRelations)by conferringcertain
immunitiesandprivilegeswith respectto “official acts”.

Actsof genocide,warcrimesandcrimesagainsthumanityfall outsidethescopeofa person’s
“official capacity”so, arguably,thereis no needto expresslyoverridetheseimmunities;they
simply do notapply. In addition,I amawarethatsection42 oftheForeignStatesImmunities
Act1985permitstheGovernor-Generalto makeregulationsthatretrospectivelymodifyany
immunitythatunderminestheoperationofatreaty,includingtheRomeStatute.

Recommendation
Nonetheless,HumanRightsWatchbelievesit would bebestto explicitly providethat
immunitiesandotherbarriersto prosecutiondo not applyto thecrimescoveredin theICC
CrimesBill, eitherin relationto thearrestandsurrenderofapersonto the ICC orfor the
purposesofprosecutionoftheICC Crimesbill offencesin Australiancourts. BothBills should
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beamendedto includeaprovisionexpresslyexcludingtheapplicationofthe immunitiesin the
Foreign StatesImmunitiesAct1985andtheDiplomaticPrivilegesandImmunitiesAct1961.

Definitionsofthe crimes- ICC CrimesBill

Crimesagainsthumanityandwarcrimesconcerningsexualviolence

Thetreatmentof thecrimesof sexualviolencein theICC CrimesBill is inconsistent.
Specifically,the formulausedin theElementsof CrimesPaper1for the“force” elementofthe
crimesofrape,enforcedprostitutionandsexualviolencehasnotbeenconsistentlyfollowed in
theICC CrimesBill. TheElementsPaperformulais only followed in relationto thecrimesof
enforcedprostitutionandsexualviolenceandnotrape. Thereasonsfor this arenot apparent.

Specifically,the“force” elementfor thesecrimesin theElementsPaperprovidesthatthe
conductwas:

“committedby force,orby threatofforceor coercion,suchasthatcausedby fearof
violence,duress,detention,psychologicaloppressionorabuseofpower”.

Theclausesonthecrime againsthumanityandwarcrimeof enforcedprostitutionandsexual
violencefollow theformulafoundin theElementsPaper(seeclauses268.15& 268.60)with the
additionofanalternativewayofusing force,namely“taking advantageofacoercive
circumstance”.However,this approachwasnot followedin theclauseson thecrime against
humanityandwarcrimeofrape(clauses268.13and268.58& 268.81 respectively).In fact, the
ICC CrimesBill doesnotevenreferto “force”, usingalackofconsentformulainstead.It is
unclearwhy thisdifferenceofapproachwastakenandwhy themoreretrogressivefocuson
consentwasusedin thecaseofrape.

Recommendation
Considerationshouldbegivento harmonizingtheseprovisionsaccordingto theElementsof
CrimesPaper.

Crimesagainsthumanityofenslavementandsexualslavemy

Paragraph(3) of clauses268.14and268.59limit “sexualservice” to the“commercial” useor
displayofthebodyof theperson. - .“. This requirementis bothunnecessarilyrestrictiveand
inappropriate.It is possiblethatthe“sexualservice”providedby thepersonforcedintosexual
slaveryis not providedfor a commercialpurpose.It is, in factmorelikely to beprovidedfor
someotherpurposerelatedto thesubjugationor oppressionofthevictim. Further,the
requirementfor acommercialuseorpurposeconfusessexualslaverywith thecrimeofenforced
prostitutionwhichrequiresthattheperpetratorobtainedor expectedto obtainsomepecuniary
advantagein exchangefor thesexualactstheyforcethevictim to perform.

Recommendation

I Reportof thePreparatoryCommissionfor theInternationalCriminal Court, Addendum,PartII, FinalisedDraft

Text of theElementsof Crimes,UN Doe.PCNICC/2000/1/Add.2(Elementsof CrimesPaper).
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HumanRightsWatchrecommendsthatclauses268.14and268.59beamendedto removethe
referenceto commercialuseor purposeorto makeit only oneofanumberofillustrativeusesor
purposesfor which thesexualservicesareprovided.

In addition,it is clearthatcrimesagainsthumanityof enslavementandsexualslaverysharethe
elementoftheconditionofslavery. Sexualslaveryis aform or subsetofenslavement.
However,theICC CrimesBill treatsthetwo crimesquitedifferently. Clause268.9on thecrime
againsthumanityofenslavementincludestheelementfrom theElementsofCrimesPaper
dealingwith theconditionofslavery(i.e. theperpetratorexercisestheright ofownershipovera
personetc.). This elementis absentfrom thesexualslaveryprovisionsin theBill (clause
268.14). Again it is notclearwhy this distinctionhasbeenmade.

Crime againsthumanityandwarcrimeofrape

In additionto thecommentmadeaboveon theapproachtakenin thedefinitionsofrapein the
ICC CrimesBill, HumanRightsWatchbelievesthatthatpartofthedefinition relatingto
penetrationis unnecessarilyrestrictive. Specifically,clauses268.13,268.58and268.81on rape
requiretheperpetratorto penetratethegenitalia,anusormouthofthevictim. In comparison,the
Elementspaperis broader,definingrapeastheperpetratorinvading:

“thebodyofapersonby conductresultingin penetration,howeverslight,ofanypartof
thebodyofthevictim oroftheperpetratorwith asexualorgan,oftheanusor genital
openingofthevictim with anyobjectorpartofthebody”.

This formulais preferableas,unlike thedefinition in theICC CrimesBill, it doesnotexcludethe
possibility thattheperpetratormight penetrateapartofthebodyotherthanthegenitalia,anusor
mouthofthevictim orthepossibilitythattheperpetratormight forcethevictim to penetratea
third person.Unfortunately,suchactsofrapearenotunknownandtheredoesnotseemto beany
goodreasonfor restrictingthedefinition in thisway.

Recommendation
HumanRightsWatchrecommendsthattheICC CrimesBill be amendedto includea less
restrictivedefinitionfor rape.

Warcrimeofsexualviolence

Thiscrime,which is coveredin clauses268.63and268.86doesnot follow thecarefullyworded
equivalentsin theElementsof CrimesPaper,namelyarticles8(2)(b)(xxii) and8(2)(e)(vi).
Specifically, sub-clauses268.63(1)(b)and268.86(1)(b)providethatapersoncommitsanoffice
ofthewarcrimeofsexualviolenceif, inter alia, “theperpetrator’sconductalso constitutesa
gravebreachoftheGenevaConventions”.
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By contrast,paragraph(2) ofbotharticles8(2)(b)(xxii) and8(2)(e)(vi) oftheElementsofCrimes
paperprovidesthat the“conductwasof agravitycomparableto thatofa gravebreachofthe
GenevaConventions”(emphasisadded).

Thedistinctionis important. Requiringthat thesexualviolenceconductactuallybea grave
breachof theGenevaConventionsestablishesamuchhigherthresholdfor thecrimethan
requiringthe conductto beofacomparablegravity. Thelatterapproachrequiresan assessment
ofthegravityofthe conduct,while theformeronerequirestheactualcommissionofagrave
breachoftheGenevaConventionstest. While it maybethecasethatanactofsexualviolence
alsoconstitutesagravebreach,for exampletorture,it is adifferentmatterto requirethatall of
theelementsoftorturebeprovenaswell.

The distinctionbetweenagravebreachandconductofcomparablegravitywasthesubjectof
muchdebatein thenegotiationsandtheapproachtakenin theAustralianICC CrimesBill, was
explicitly rejectedby thePreparatoryCommissionastoo restrictive.2

Recommendation
HumanRightsWatchrecommendsthatclauses268.63and268.86of theICC CrimesBill be
amendedto reflectparagraph(2) ofarticles8(2)(b)(xxii) and8(2)(e)(vi)oftheElementsof
CrimesPaper.

2 SeeTheInternationalCriminal Court: Elementsof CrimesandRulesofProcedureandEvidence,ed.RoyLeeet

al, TransnationalPublishers,USA 2001,at page198.
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