








RESPONDING TO THE INCREASED DEMAND FOR EARLY VOTING

199

7.88

7.89

7.90

As noted in chapter 2, there were over 100 additional pre-poll voting

centres in Queensland at the 2007 election, with the AEC utilising

courthouses, Queensland Government Agencies and other locations

throughout rural and regional Queensland.>

The Australian Labor Party National Secretariat considered that there
should be greater access to pre-poll facilities, including an expansion in

numbers and placement in high traffic locations:

... The ALP believes [the committee] should examine the potential
for broadening the scope of the current legislative provisions
relating to pre-poll, so that a greater number of people can access
it. The ALP believes that with increasing work and family
commitments, work travel and mobility, pre-poll has become an
important avenue for ensuring every voter is able to exercise a

vote.

Concurrent with this, the ALP believes the figures from the 2007
election reinforce our previous calls for more pre-poll voting
venues, in more accessible locations. This should include
prominent shopping centres and JSCEM should investigate any
legislative impediments which prevent the AEC being able to
access the most public venues available. The ALP believes this
would cut down the number of voters registering for a postal vote,
keeping the administrative processes, and the potential for errors,

to a minimum.>

The Federal Director of the Liberal Party of Australia also expressed

support for an expansion of pre-poll facilities where appropriate, to meet

increased demand.>®

Committee conclusion

791

The committee supports these views and considers that the AEC needs to
meet the likely increased demand for early voting at future elections. This

may not necessarily involve expanding the number of pre-poll voting
centres, but by choosing the most appropriate locations, being flexible

with opening and closing times at pre-poll centres and providing

sufficient staffing to allow electors to cast an early vote without incurring

any significant delays when doing so.

57 Australian Electoral Commission, submission 169, p 30.
58 ALP National Secretariat, submission 159, p 2.

59 ALP National Secretariat, submission 159, p 2; Loughnane B, Liberal Party of Australia,

transcript, 2 December 2008, p 11.
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Mobile polling flexibility

7.92

There are two main areas where there are opportunities for mobile polling
to be conducted on a more flexible basis to facilitate more appropriate
mobile polling and other voting services to electors.

Mine workers

7.93

7.94

7.95

In advance of the election, the AEC contacted the management of various
mining companies to offer the range of voting services best suited to the
voting needs of miners. The AEC noted that the companies were, in the
main, reluctant to agree to mobile or static voting services being provided
on mining sites. Services included emailing and ringing mine sites to
inform them of the voting services that were available, postal vote
applications were sent to mine management to distribute to mining staff
and applications were delivered to some mine sites along with AEC boxes
to collect the completed applications.

Notwithstanding these efforts, providing polling services to mine workers
in Western Australia was a challenge for the AEC. The AEC’s Western
Australian State Manager told the committee:

It is true to say that that did represent a challenge. The
occupational health and safety requirements that the mining
operators apply for people to actually be on site did limit our
ability to provide mobile polling services to remote mine sites.

In a number of cases we approached mining companies, and in
some cases it was possible to visit and conduct, with our mobile
polling program. In one particular case the mining company had
initially agreed to allow mobile polling on site, and then in the
interim had reversed that decision, and at fairly short notice we
then had to try and arrange for postal voting or alternative

arrangements.5!

The number of mining sites in Western Australia is in the order of 30 to 50
sites, with some having several hundred employees on site. Where mobile
polling arrangements were possible and were considered by the AEC to be
the most appropriate voting strategy, the AEC considered that it needed to
be better informed about relevant site access requirements, including

60 Australian Electoral Commission, submission 169, pp 54-55.

61 Nagle C, Australian Electoral Commission, transcript, 21 August 2008, pp 6-7.
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7.96

occupational health and safety inductions and mandatory drug and
alcohol testing requirements.

The AEC advised the committee that they would be looking at
implementing different arrangements to cater for workers at such sites at
future elections, which may include it considering furthering the provision
of pre-poll voting centres at airports to service fly-in fly-out miners.5

Special hospitals

797  Another category of mobile polling conducted by the AEC is ‘special
hospital’ mobile polling. Under the Commonwealth Electoral Act, special
hospital mobile polling may only take place in the five days prior to, and
on, election day. Special hospital mobile polling is limited to those
institutions that can be declared as special hospitals, such as ‘convalescent
home or an institution similar to a hospital or convalescent homes’.54

7.98 At the 2007 election, almost 70,000 electors cast their votes with special
hospital mobile polling teams (table 7.5).

Table 7.5  Special hospital voting, by jurisdiction, 2007 election

State Declaration Ordinary Total

New South Wales 2,869 14,170 17,039

Victoria 4,037 16,907 20,944

Queensland 1,919 9,829 11,748

Western Australia 1,708 6,432 8,140

South Australia 1,646 6,214 7,860

Tasmania 280 2,601 2,881

Australian Capital Territory 75 549 624

Northern Territory 91 262 353

Total 12,625 56,964 69,589

Source  Australian Electoral Commission, submission 169, p 55.

7.99  The AEC proposed two changes regarding special hospital mobile polling:

» any definition of a hospital or special hospital should instead make
reference to the Aged Care Act 1997; and

62 Nagle C, Australian Electoral Commission, transcript, 21 August 2008, p 7.

63 Nagle C, Australian Electoral Commission, transcript, 21 August 2008, p 7.
64 Commonuwealth Electoral Act 1918, ss 4 and 225.
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= mobile polling should be able to begin 12 days before polling day rather
than the current five days.%

7.100 The AEC considered that the notion of a ‘convalescent home” was
outdated and that the definition of a special hospital required the AEC to
treat people differently even where they were resident in the same
facility.%6 The AEC noted that:

There are a number of large aged care institutions in Australia
where a varied level of care is provided. For example, the same
institution may encompass both high-level care units eligible for
special hospital status under the CEA, and independent living
units. Some institutions may also offer a high level of care to
certain residents even though they are not resident in what would
traditionally be categorised as a “convalescent home”. In these
institutions, the AEC can take votes from those residents in the
dedicated high care unit, but not from residents of the same
institution who live independently, or from staff, even though the
AEC is already on the premises.

This inconsistency is emphasised by state arrangements. For
example, the Victorian Electoral Commission undertook mobile
polling at independent living facilities for the 2006 state election,
but those same electors could not vote with mobile polling teams
for the federal election. In addition, there are cases where a person
is assessed as requiring a high level of care and his or her partner
is residing at the same aged care institution but does not receive
such care. The AEC considers that in this situation, both the
resident and the partner should be able to vote at the same time at
the same location.®’

7101 The committee notes that the type of facilities referred to by the AEC,
would include those specified in s. 41(3) of the Aged Care Act 1997 under
the definition of ‘residential care’. Inclusion of such facilites would allow
mobile polling to be conducted in residential aged care facilities and
hostels:

Residential care is personal care or nursing care, or both personal
care and nursing care, that:

m is provided to a person in a residential facility in which the
person is also provided with accommodation that includes:

65 Australian Electoral Commission, submission 169, p 56.
66 Australian Electoral Commission, submission 169, p 56.
67 Australian Electoral Commission, submission 169, p 56.
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= appropriate staffing to meet the nursing and personal care
needs of the person;
= meals and cleaning services; and
= furnishings, furniture and equipment for the provision of
that care and accommodation; and
m meets any other requirements specified in the Residential Care
Subsidy Principles.

However, residential care does not include any of the following;:

m care provided to a person in the person’s private home;

m care provided in a hospital or in a psychiatric facility;

m care provided in a facility that primarily provides care to
people who are not frail and aged;

m care that is specified in the Residential Care Subsidy Principles
not to be residential care.®

7102 Inrelation to the AEC’s proposal to extend mobile polling from five days
to 12 days before polling day, the chief reason put forward for such a
change was to provide for a period that is consistent with that for remote
mobile polling.®® The AEC noted that:

The CEA states that special hospital mobile polling can occur in
the five days preceding, and on, polling day. In comparison,
remote mobile polling can begin twelve days before polling day.
The AEC sees no advantage in retaining the discrepancy in time
frames and considers that they should be consistent at twelve
days. The ageing demographic of Australian society will
necessitate an increase in the number of aged care facilities visited
and the number of votes taken at the facilities in future elections.

The need to extend the number of days available to mobile poll at
special hospitals is exacerbated in geographically large divisions.
The AEC believes that in future elections the tyranny of distance
with an increasingly ageing population will mean that some
electors may miss out on casting their vote if the number of days
available to conduct mobile polling is not increased. Increasing the
time to provide these services to twelve days will allow for a more
comprehensive service for affected electors at future elections.™

7103 The AEC also suggested that where elderly people vote using mobile
polling at aged care facilities, that the AEC could provide those electors

68 Aged Care Act 1997, s 41-3.
69 Australian Electoral Commission, submission 169, p 56.
70 Australian Electoral Commission, submission 169, p 56.
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with some form of thankyou letter that the electors could retain to indicate
that they had voted with the mobile polling team.” The AEC noted that:

At the 2007 election nearly 70,000 electors voted via special
hospital teams. Whilst the majority of these electors only voted
once, there is always the potential in these situations for confusion.
This potential may well increase if the AEC’s proposal to lift the
restrictions imposed by the current definition of special hospitals
in the Electoral Act is viewed favourably by the Committee.

Accordingly, the AEC would be prepared to consider the
production of some form of advice (for example a small ‘thank
you’ card) for provision to the aged elector at the time of voting,
indicating to the patient and to family and visitors of those
patients that they had already voted.”

Committee conclusion

7.104

7.105

The committee considers that additional flexibility should be introduced
into mobile polling arrangements to allow the AEC to provide better
services to electors in certain circumstances. The committee’s
recommendation in relation to how mobile polling can be applied to
homeless and Indigenous electors (see chapter 6), is equally applicable to
special hospital mobile polling as well as instances where the AEC
considers that mobile polling is an appropriate strategy to service voting
needs, such as at major sporting and other social events that coincide with
an election period.

In relation to mobile polling and other polling services targeting mine
workers, the committee endorses the AEC proposal for a range of
improvements to provide better services to these electors.

IRecommendation 28

7.106

The committee recommends that the Australian Electoral Commission
implement its proposed mobile polling and other election services to
cater for mine workers in Western Australia for future elections. Such
arrangements should also be provided in other states with a large
number of mine workers such as Queensland and South Australia.

71 Killesteyn E, Australian Electoral Commission, transcript, 17 March 2009, p 14.

72 Australian Electoral Commission, submission 169.17, p 16.



RESPONDING TO THE INCREASED DEMAND FOR EARLY VOTING 205

7.107 Inrelation to special hospital mobile polling services, the committee
agrees with the AEC that, with the ageing population and subsequent
increase in the number of electors in aged care institutions, additional
flexibility should be provided, including amending the definition of
‘hospital” and “special hospital” to reflect the types of facilities covered by s
41-3 of the Aged Care Act 1997. In addition, the committee agrees that the
time period for conducting mobile polling at special hospitals should be
extended from five days before polling day to twelve days before polling
day.

7.108 Consistent with the committee’s view that ‘convenience” voting should not
generally be discouraged; the committee considers that staff working in
residential aged care facilities should also be able to cast a vote at the
mobile polling facility.

IRecommendation 29 I

7109 The committee recommends that the definition of “hospital” and ‘special
hospital” in the Commonwealth Electoral Act 1918 be amended to reflect
the current definitions of aged care under the Aged Care Act 1997, and
that any person residing or working in a residential aged care facility,
including staff, should be able to vote at the mobile polling facility.

IRecommendation 30 I

7110 The committee recommends that the Commonwealth Electoral Act 1918
be amended to extend the period during which special hospital mobile
polling may be conducted, to 12 days before polling day.

7111 The committee also agrees with the AEC’s suggestion that in order to
reduce confusion about whether an elector has already voted at an election
and to reduce the number of instances where electors vote more than once,
that the presiding officer of the team provide patients or residents of
hospitals or special hospitals who have voted with that mobile polling
team with a receipt or letter, to indicate that they have, on that date, cast a
vote with that mobile polling team.
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IRecommendation 31

7112

In order to mitigate against possible accidental multiple voting, the
committee recommends that the presiding officer of a mobile polling
team be required to provide patients and residents of hospitals or
special hospitals who vote with that mobile polling team, with a receipt
or letter to indicate that they have, on that date, cast a vote with that
mobile polling team.

Pre-poll voting at shopping centres

7.113

7.114

7.115

Several inquiry participants raised concerns regarding restrictions which
made it impossible for party workers to conduct campaign activities
around pre-poll voting centres, particularly those located in high traffic
areas such as shopping centres.

The importance of and need for such pre-poll centres is highlighted by the
experience of a pre-poll centre sited at a busy shopping centre in Hobart,
Tasmania, which experienced a dramatic increase in the number of pre-
poll votes issued at the 2007 election compared to the 2004 election. At this
centre, the AEC reported there were no issues experienced with parties
being able to provide how-to-vote cards, with a table set aside within the
centre for electors to pick up the required information.”

In Western Australia, the Hon Gary Gray AO MP considered that there
were instances where campaign activity was restricted at certain pre-poll
voting centres, which had a negative impact on parties” and candidates’
ability to provide information to electors:

We can expect well over 1.2 million votes at the 2010 election to be
early votes. That also means that in order for our elections to work
as, culturally, we are used to them working, the handing out of a
how-to-vote at a polling station or a polling location is an
understood part of that practice, but of the 15 federal divisions in
Western Australia, in two of them it is not possible to be present to
hand out a how-to-vote. It is my belief that when the Australian
Electoral Commission writes its leases with shopping centres, it
should pay due attention to the need for all sides of politics — this
is not a Labor Party thing, it is not Liberal Party thing, it is not
Australian Greens thing; it is my contention that, if you have taken
the time and the trouble to be a candidate for election, you have a

73 Neilson M, Australian Electoral Commission, transcript, 12 August 2008, p 27.
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right to turn up at every polling location and hand out your how-
to-vote material to advocate for your vote. There are significant
electorates where that is not possible and where that is made not
possible because of corporate policies of the landlord. I do not
think that is fair.”

7.116  Similar concerns were raised by the Federal Director of the Liberal Party of
Australia:

One of the reasons why I emphasised the importance of the
continuing process of communication between the AEC and the
political parties is to make sure that there is a commonality of
interpretation of relevant bylaws and other requirements from
polling booth to polling booth on election day, but also from pre-
poll centre to pre-poll centre. Whether everyone likes it or not, it is
a characteristic of Australian elections that people do have
available a how-to-vote card when they go in to vote. Given the
nature of our voting system, the preferential nature and how
important to the integrity of the electoral system and to avoiding
informal votes how-to-vote cards are, I believe it is important that
the political parties are able to provide the opportunity for people
to have access to a how-to-vote card if they wish to take it,
including in pre-poll centres.’™

7.117 Inresponse to the issues raised by the Hon Gary Gray AO MP, the
Shopping Centre Council of Australia considered that whilst shopping
centre owners appreciate the desire of candidates to gain access to the
crowds that shopping centres generate, the primary obligation of a
shopping centre owner must be to the centre’s retailers and to the
customers of the centres.” The Council noted that:

It can be difficult to balance the owner’s obligations to their
retailers and customers with the desire to assist the democratic
process but most shopping centre owners exercise commonsense
in responding to requests for access. Where bans or limitations on
political campaigning have been imposed it is usually because
such activity has been found to be too disruptive for retailers and
too intrusive for customers.

Many shopping centre owners have developed specific policies on
access to their centres to ensure consistency of treatment. Other

74 Hon Gary Gray AO MP, Member for Brand, transcript, 25 November 2008, p 2.
75 Loughnane B, Liberal Party of Australia, transcript, 2 December 2008, p 12.
76 Shopping Centre Council of Australia, submission 185, p 1.
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7.118

owners make decisions on access on a case by case basis, taking
into account the particular circumstances of the local area, the
number of candidates, and the size and space available in the
shopping centre itself. In some centres there may be local security
issues that make political campaigning unwise while in others
retailers may have indicated they do not like the disruptions to
trading conditions that can be caused by election campaigning or
other forms of political campaigning.’

Suggested changes proposed by the Hon Gary Gray AO MP to ameliorate
concern over access by campaign workers and candidates to pre-poll
voting centres were:

» that the Australian Electoral Commission should investigate,
collaboration with major shopping centre owners and other interested
parties, a voluntary set of guidelines which ensure access for
appropriate electoral activity; and

m that it should also be a condition for AEC offices that the lease
agreement allows campaign volunteers to distribute how-to-vote cards
to pre-poll voters.™

Committee conclusion

7.119

7.120

The committee considers that while the AEC can face limited choices
about the siting of pre-poll voting centres, every effort should be made to
ensure that political parties and candidates have the opportunity to
provide relevant information to electors. Where possible, the AEC should
engage in discussions with shopping centre management aimed at
facilitating campaign activity around pre-poll voting centres located
within shopping centres and seek to formalise these arrangements before
an election is announced so that political parties and candidates are aware
of what activity will be permitted.

All other things being equal, the committee considers that the location of
pre-poll voting centres should be based on maximising access for electors,
with access by campaign workers and candidates an important, but,
secondary consideration. However, wherever possible, the AEC should
seek to formalise favourable arrangements with shopping centre
management so that pre-poll voting centres continue to provide
opportunities for campaign workers to distribute election information.

77 Shopping Centre Council of Australia, submission 185, p 2.
78 Hon Gary Gray AO MP, Member for Brand, transcript, 25 November 2008, p 2.
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7121

That said, the committee recognises that, for a range of reasons, not all
pre-poll facilities will be able to provide unlimited access for campaign
workers. Where such access is not possible, the AEC should work with the
political parties and candidates to find other solutions, such as providing a
dedicated space at the entrance to such facilities where campaign workers
may offer how to vote material or, alternately arrange for the provision of
a table or counter where such material can be made available to electors.

IRecommendation 32

7.122

The committee recommends that where a pre-poll voting centre (which
may be a Divisional Returning Office) is to be located within a
shopping centre, the Australian Electoral Commission work with
shopping centre management to arrange appropriate access by campaign
workers during the times where voting is possible, including where
appropriate, specifying a requirement as part of its lease arrangements,
that provides full access for parties and candidates to conduct their how
to vote activities. Where such an arrangement is not feasible, the
Australian Electoral Commission should ensure that political parties
and candidates are advised of the alternative arrangements to be put in
place to allow how to vote material to be made available in these
centres.

Postal vote applications issued by political parties

7.123

7124

The Commonwealth Electoral Act imposes a range of provisions
regulating applications for postal voting, including the requirement to
gazette ‘approved forms’ such as postal voting applications (PVAs) and
that an application form ‘must be physically attached to, or form part of,
other written material issued by any person or organisation’.”

The AEC considered that it is now common practice for major political
parties to undertake large-scale reproduction and distribution of their own
version of the official PVA, and typically these applications are attached to
campaign material. The AEC observed that while this practice began as a
strategy in marginal seats, it has now spread to most divisions.&

79  Commonwealth Electoral Act 1918, s. 184AA.
80 Australian Electoral Commission, submission 169, p 35.
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7125

A number of inquiry participants considered that political parties and
candidates should not be involved in the postal voting process, including
either in directly mailing postal voting applications to electors or acting as
an intermediary in returning completed postal voting application forms.8!
These objections were based on the privacy of information about electors,
concerns about the independence of and public trust in the process, and
delays in processing postal vote applications. The Australian Privacy
Foundation told the committee that:

It seems clear that the intention of the political parties is to capture
the names and addresses of voters who make their application for
a postal vote through them, in order that they can contact them
later in the campaign,with material customised for postal voters.
There is no information in the material that we have seen about
the collection and use of the personal information by the political
party concerned. In the case of the forms we have seen, the
mailings run a serious risk of misleading electors into thinking
they would be returning the forms directly to the relevant

Electoral Commission.

The collection of postal vote application information by the
political parties feeds back into the compliance requirements on
the Electoral Commissions. The Australian Electoral Commission
is bound by IPP 2 to notify individuals of certain matters when
collecting personal information, and the NSW Electoral
Commission is subject to the similar provisions of IPP 3 (s.10 of the
Privacy and Personal Information Protection Act 1998 (PPIPA)).
The application forms themselves appear to be a standard form
based on the ones issued by the Electoral Commissions and
available from Post Offices. The forms themselves do not contain
any privacy statement or information, and while the versions
issued by the Commissions have some explanatory text attached,
the party versions have only a crudely paraphrased version of this
explanation, at best (there appear to be many local variations). To
the extent that the Commissions give notice in association with the
formes, it is surely misleading if it does not mention the collection
and use of the information by the political parties en route to the
Commissions, assuming that the Commissions are aware of the
practice.®

81 Australian Privacy Commission, submission 58, pp 1-2; NSW Greens, submission 64, p 5;
Electoral Reform Society (SA), submission 94, p 3; Jones E, submission 95, p 14; Getup!,
submission 155, p 14.

82 Australian Privacy Commission, submission 58, pp 1-2.
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7126 The NSW Greens also considered that political parties should not have an

7127

‘intermediary’ role:

Currently many parties and candidates encourage voters to send
applications for a postal vote to the candidate’s campaign address.

While it is appropriate that parties encourage voters to
legitimately apply for a postal vote, the completed application
forms should only be returned to the local returning officer. It
should be illegal for parties and candidates to encourage voters to
send a completed application to anyone other than the local
Returning Officer. The current system causes delay for the voter
and an extra administrative burden for the AEC when parties
arrive with large bundles of accumulated applications close to the
deadline for receipt of postal vote applications.

Further, the current system is open to rorting, especially when
information distributed to voters encouraging a postal vote is
designed to appear as if it is official AEC material.®

The major political parties considered that they actually performed a
valuable role in providing information to electors through the distribution
of postal voting applications and information. The Liberal Party of
Australia noted that:

It is in some ways a convenience that is extended by the parties to
the AEC. It does relieve them of some of the burden. I believe it is
an essential and critical part of the scope of electioneering these
days—that political parties continue to be allowed to participate in
the postal vote application process. We would strongly reject any
proposal or suggestion that that should change.?

The impact of ‘party’ postal voting applications

7.128

While the AEC recognised that political parties see the provision of party
PVAs to electors as an important and well-established service and was not
arguing for its removal, the AEC saw that the flow of these ‘party PVAs’
to the AEC via a local or party campaign office gave rise to a number of
concerns.®

83 NSW Greens, submission 64, p 5.
84 Loughnane B, Liberal Party of Australia, transcript, 2 December 2008, p 11.

85 Australian Electoral Commission, submission 169, p 35.
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7129 The AEC’s chief concern was that the way the party materials are
designed does not necessarily make it clear to electors that applications
will be returned through party channels:

Some materials have in the past been produced bearing the
Commonwealth coat of arms; other materials have been
accompanied by a reply paid envelope addressed to the Returning
Officer, but with a post office box number of the party rather than
the AEC.2

7.130  The potential for delays in the receipt of PVAs by the AEC following
receipt and on-forwarding through political party offices was highlighted
in statistics provided by the AEC when the date of the witness signature
was compared to the date of receipt by the AEC (table 7.6).

Table 7.6 Period between witness signature and receipt by the AEC of postal voting applications,

applications received between 5 November 2007 and including 22 November 2007 (inclusive)

AEC ALP National Liberal Other
Same Day 28,186 1,377 355 1,303 324
1 day later 37,089 3,828 844 2,499 323
2 days later 28,534 5,204 976 4,364 242
3 days later 22,575 5,155 1,083 5,305 273
4 days later 17,770 4,886 1,046 6,380 287
5 days later 11,368 4,055 823 6,686 273
6 days later 6,638 3,631 623 5,748 175
7 days later 4,331 3,045 448 4,547 81
8 days later 2,485 1,956 226 3,007 73
9 days later 1,428 1,237 177 1,829 26
10 days later 1,155 1,080 128 1,535 29
11 days later 922 882 114 1,119 21
12 days later 743 694 87 846 34
13 days later 678 653 95 726 26
14 days later + 5,395 5,740 543 4,869 108
Total 169,297 43,323 7,568 50,763 2,295

Source  Australian Electoral Commission submission 169, p 37.

7131 To improve the timeliness of PVA returns, the AEC considered that the
Commonwealth Electoral Act should be amended to require “party’ PVAs
to be returned directly from the elector to the AEC.8” The AEC proposed

86 Australian Electoral Commission, submission 169, p 35.
87 Australian Electoral Commission, submission 169, p 36.
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that an appropriate model on which such a provision could be based was
subsection 143(2) of the Electoral Act 1992 (ACT), which provides that:

A person commits an offence if the person does anything to induce

someone else:

m To complete an application form for declaration voting papers
for postal voting; and

m To return the completed form to an address that is not an
address authorised by the commissioner.®

Committee conclusion

7132  While it may be true that there are delays in returning postal voting
applications, those delays are relatively minor (figure 7.6). Such delays are
not necessarily within the control of the political parties and may be
influenced by other factors.

Figure 7.6 Cumilative share of postal vote applications received by the Australian Electoral
Commission from date of witness signature to receipt, by source, 2007 election
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Source  Australian Electoral Commission, submission 169, p 37.

7.133 Itis important that political parties return postal voting applications to the
AEC in a timely manner. The committee notes that the Commonwealth
Electoral Act imposes a penalty of $1,000 for failing to deliver a postal vote
application ‘as soon as practicable’.8

88 Australian Electoral Commission, submission 169.1, p 18.
89 Commonwealth Electoral Act 1918, s 197.
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Approved form for postal voting applications

7.134

7.135

7.136

7.137

The Nationals and the Liberal Party of Australia considered that the postal
vote application form was too complex and not very user friendly.%

Concern was also expressed that the approved form was not gazetted
early enough to allow the required logistical arrangements for
campaigning to be undertaken in a timely manner and that the gazetted
form was difficult to reproduce as it contained too much detail.®* The
Federal Director of the Nationals told the committee:

In short, the gazetted PVA continues to defy all accepted written
communication trends and has become increasingly complex and
less user friendly. This is resulting in our campaign workers
reporting numbers of postal voting applications completed
inaccurately, with the lack of a signature or a witness’s signature
the common shortcoming. Most state PV As are significantly
simpler in their design, although there is also considerable scope
to improve their layout to a more user-friendly format as well. The
Nationals recommend that this issue be addressed, and
additionally we ask that the committee consider recommending
that gazettal of whatever PVA form is to be used for an election be
achieved at least six months, and preferably 12 months, prior to a
scheduled election. Late gazettal and regular changes cause
enormous difficulty in planning and budgeting for the production
of PV As for those parties and candidates that offer this service to

voters.%

The AEC’s response to these issues noted that there were a range of
reasons that contributed to the complexity of the form, the gazettal of the
whole PVA and the timing of the gazettal of the PVA.% For the 2007
election, the printed PVA was an 8-panel form (with each panel being one-
third A4 size), with the gazetted version being a 7-panel form. This was
one more panel than at the 2004 election.%

The complexity of the PVA was largely attributed by the AEC to material
that related to legislative requirements and AEC judgement about what

90 Henderson B, The Nationals, transcript, 3 February 2009, pp 4-5; Loughnane B, Liberal Party
of Australia, transcript, 2 December 2008, p 3.

91 Henderson B, The Nationals, transcript, 3 February 2009, pp 4-5; Loughnane B, Liberal Party
of Australia, transcript, 2 December 2008, p 3.

92 Henderson B, The Nationals, transcript, 3 February 2009, pp 4-5.

93 Australian Electoral Commission, submission 169.17, pp 13-16.

94  Australian Electoral Commission, submission 169.17, pp 13-14.
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information is important for electors to consider when applying to vote by
post.® Some of the key points noted by the AEC that influence the amount
of information included in the PVA relate to:

m Subsection 184(1) of the Electoral Act requires the application to be in
the approved form, with subsection 184(1) (a) specifically requiring that
the applicant makes a declaration “that he or she is an elector entitled to
apply for a postal vote”. The inclusion of this takes up a full panel, with
the application itself and instructions on how to complete the form
taking a further 2 panels;

m Subsection 184(3) requires the application to be “signed by the
applicant in the presence of an authorised witness”;

» The majority of one panel of the PVA is devoted to information about
translator services;

m 2 panels contain information about early voting options and how to
vote by post.

7.138  While the AEC cited that it had legal advice that the grounds for an
application (as set out in schedule 2 of the Commonwealth Electoral Act)
should be reproduced in full, the other parts of the PVA were largely
based on a judgement by the AEC that it was necessary to provide
sufficient information to electors about postal voting. The AEC noted that:

The overwhelming AEC concern is that electors who wish to vote
by post do so with full information at their disposal to ensure that
the application is fully completed, and they understand the voting
logistics - there is no point applying for a postal vote late in the
election timeframe when there is little chance of the postal voting
papers being received by them in time, when they could easily
have had a pre-poll vote if they had been aware of that option.*

7139 Inrelation to the gazettal of the PVA prior to the election, the AEC noted
that there were a range of processes that needed to be completed before a
PVA could be developed and gazetted. Given these processes, the AEC
considered that “the setting of a fixed date to gazette such an important
form in an environment where there is no fixed date for an election is not
practical’.¥

95 Australian Electoral Commission, submission 169.17, p 14.
96 Australian Electoral Commission, submission 169.17, p 15.
97 Australian Electoral Commission, submission 169.17, p 15.



216 REPORT ON THE CONDUCT OF THE 2007 FEDERAL ELECTION

7140 In addition to its own review of the PVA form following the election, the
AEC noted that the outcomes of the committee’s election review and the
government’s green paper were relevant factors that may impact on the
design of the PVA — the outcomes of which were not likely to be
completed until late 2009.%

7.141 The AEC considered that the uncertainty over the timing of these
processes work against the earlier gazettal of the PVA. The AEC noted
that:

This lack of control places the AEC in a dilemma. Should it gazette
a PVA say in August 2009, to provide it 12 months ahead of the
earliest time for a half Senate election? Presumably then some
political parties may commence the printing of their associated
material. If, however, the relevant legislation is subsequently
changed, the PVA could need to be re-gazetted, at considerable
cost to the parties to reprint their material. As an example of issues
to be balanced in choosing the time to gazette the PVA, the PVA
for the 2007 election was initially gazetted in June 2007, but had to
be re-gazetted in September that year as a result of the High Court
decision in Roach v Electoral Commissioner ([2007] HCA 43)

which reinstated prisoner voting entitlements.%

7.142  Currently, the AEC is planning was to gazette the PVA for the next
federal election in the last quarter of 2009, with the ultimate timing
‘determined by any emerging legislative impacts that may flow from the
[committee’s] recommendations or the government’s green paper’.1%

Committee conclusion

7.143 Itis important that electors are provided with the necessary information
about postal voting and other voting options prior to making a decision
about whether to cast an early vote or whether they should seek to use
other voting options.

7.144 In the committee’s view, decisions about the relative complexity of the
PVA essentially involve judgements about the level of material that is
considered necessary or essential and what content, if any, is of less
importance.

98 Australian Electoral Commission, submission 169.17, p 15.
99 Australian Electoral Commission, submission 169.17, p 15.
100 Australian Electoral Commission, submission 169.17, p 16.
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7.145

7.146

7.147

The committee accepts that the legal advice received by the AEC indicates
that the provision of information in relation to an elector’s eligibility to
cast an early vote is an essential part of the PVA. Other elements of the
PVA, however, might be simplified, or even excluded entirely, depending
on judgements made by the AEC and advice provided by other
stakeholders.

The committee notes that the adoption of the committee’s
recommendation regarding removing the requirement for applicant and
witness signatures on the PVA would reduce the form by at least one
panel 101

On balance, the committee considers that the PVA should be changed to a
more user friendly style and that only that section of the form requiring
completion by an applicant for a postal vote be gazetted as the approved
form. Such an approach will be complementary to the committee’s
recommendation regarding the removing the requirement for a applicant
and witness signatures on the PVA in order to facilitate lodgement online,
electronically or in printed form (recommendation 6).

IRecommendation 33

7.148

The committee recommends that, in conjunction with the
recommendation removing the requirement for applicant and witness
signatures, the postal voting application form:

m  be made simpler and more user-friendly;

m  be gazetted at least 3 months prior to the expected date of an
election where practicable; and

= only that section of the form requiring completion by an
applicant for a postal vote be gazetted as the approved form.

101 Dacey P, Australian Electoral Commission, transcript, 11 May 2009, p 3.
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Formality issues

8.1 At the 2007 election more than 510,000 electors cast votes in the House of
Representatives elections were deemed to be informal by electoral
officials, thereby excluding them from the count. While this represents a
decline of around 95,000 informal votes compared to the 2004 election, the
disenfranchisement of hundreds of thousands of electors, effectively
disqualifying them from deciding who should represent them and form
government is of continuing concern.

8.2 This chapter examines the range of factors that contributed to informality
at the 2007 election for the House of Representatives and the Senate and
possible ways to reduce informality. Issues arising out of the Court of
Disputed Returns’ decision on the McEwen petition and the Australian
Electoral Commission’s (AEC) response to the decision along with the
AEC’s subsequent review of formality guidelines are also examined.

Background

8.3 As noted in chapter 2, the rate of informal voting in the House of
Representatives and Senate elections declined across all jurisdictions at the
2007 election compared to the 2004 election. This was the first decline in
the national rate of informal voting since the 1993 election.! While the
decline is significant, it is of note that there were still over 510,000 informal
votes cast for the House of Representatives.?

1  Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007
election (2009), Research report number 11, p 2.

2 Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007
election (2009), Research report number 11, p 9.
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8.4

8.5

8.6

8.7

The AEC’s analysis of informality following the 2007 election found that
there appear to be four significant influences that correlate strongly with
higher than average informality rates:

» divisions with high candidate counts;

m differences in state and federal electoral systems;

= proximity to other election events; and

m a high proportion of citizens from non-English speaking backgrounds.?

These four areas of influence on informality have been consistently
identified as strong predictors of informality by the AEC.4

A ballot paper may be ruled informal for a number of reasons including:
m the ballot paper is not marked at all;

m the ballot paper does not have the official mark and has not been
initialled by the polling official and the ballot paper is not authentic in
the opinion of the Divisional Returning Officer;

m the ballot paper has writing on it which identifies the voter;

» in the case of an absent, postal or provisional vote the ballot paper is
not contained in the declaration envelope; and

m the voter has not marked a vote correctly for it to be considered
acceptable in accordance with section 268 of the Commonwealth Electoral
Act 19185

The AEC notes that Australia traditionally has one of the highest rates of
spoiled or informal ballots among established democracies, given the
compulsory enrolment and voting nature of this country’s electoral
system.®

Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007
election (2009), Research report number 11, p 2.

Australian Electoral Commission, Informal Vote Survey House of Representatives 2001 Election
(2003), Research Report number 1; Analysis of Informality during House of Representatives 2004
Election (2005), Research report number 7.

Australian Electoral Commission, Electoral pocketbook: election 2007 (2009), p 56; Commonwealth
Electoral Act 1918, s 268.

Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007
election (2009), Research report number 11, p 7.
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House of Representatives

8.8 At a national level, informal voting in House of Representatives elections
declined for the first time since the 1993 election. Changes in informality at
a national level from election to election have generally been consistent
across the states and territories, although some jurisdictions, most notably,
NSW and South Australia, have recorded higher informality for a number
of elections (table 8.1).

Table 8.1  Informal voting, House of Representatives, 1983 to 2007 elections (per cent)

State/ 1983 1984 1987 1990 1993 1996 1998 2001 2004 2007
territory

NSW 2.2 5.7 4.6 3.1 3.1 3.6 4.0 54 6.1 5.0
VIC 2.2 7.5 5.3 3.5 2.8 2.9 35 4.0 4.1 3.3
QLD 1.3 4.5 34 2.2 2.6 2.6 3.3 4.8 5.2 3.6
WA 2.0 7.1 6.6 3.7 2.5 3.2 4.2 4.9 53 3.9
SA 2.0 7.1 6.6 3.7 4.1 4.1 4.5 55 5.6 3.8
TAS 2.3 5.9 5.0 3.3 2.7 2.4 3.1 3.4 3.6 2.9
ACT 2.2 4.7 3.5 3.0 3.4 2.8 2.9 3.5 3.4 2.3
NT 4.4 4.6 5.8 34 3.1 3.4 4.2 4.6 4.4 3.9

Source  Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007 election (2009),
Research report number 11, p 7.

8.9 There are a number of factors to consider when looking at the longer term
trend in informality at House of Representatives elections:

» the spike in informality at the 1984 House of Representatives election is
generally attributed to the introduction of above-the-line voting in
Senate elections;” and

m between the 1984 and 1996 elections, ballot papers that were assumed
to have been accidentally marked non-consecutively for the House of
Representatives (1,2,3,3,...) were counted as formal votes. The ballot
was accepted as formal and preferences distributed up to the point
where the mistake of numbering began. These ballot papers then
became ‘exhausted’.

8.10  Following each election, the AEC undertakes a survey of informal ballot
papers to identify the possible causes that influence informal voting at
federal elections. The largest proportion of informal votes at the 2007
election were those with a “1 only” (30 per cent), followed by blank ballot

7 Democratic Audit of Australia, submission 45, p 7; Australian Electoral Commission,
submission 169.1, Annex 9, p 165.
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papers (20 per cent), non-sequential numbering (18 per cent), and marks
and scribbles (15 per cent) (table 8.2).

Table 8.2  Informality, by category and jurisdiction, 2007 election (% of total informal vote)

ACT NSW NT Qld SA Tas Vic WA

Blank 25.8 18.2 15.0 15.4 26.9 29.3 22.3 23.5
1 only 25.9 36.2 24.7 36.4 24.3 17.3 21.6 18.0
Incomplete numbering 3.1 5.3 3.6 5.3 3.3 4.5 2.9 4.6
Tick or cross 10.2 11.0 15.2 9.4 12.8 7.2 8.1 8.3
Non sequential 9.9 15.8 24.4 15.2 15.9 15.0 21.7 26.3
Marks and scribbles 22.4 115 13.3 16.2 14.9 25.1 20.3 16.9
Voter identified 0.1 0.1 0.2 0.0 0.0 0.0 0.1 0.1
Other 2.6 1.9 3.6 2.2 1.9 1.6 2.9 2.3
Total 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0

Source  Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007 election (2009),
Research report number 11, p 11.

811  The overall number of informal House of Representatives ballot papers
declined by over 95,000 at the 2007 election when compared to the 2004
election. The categories of informal voting that made the largest
contribution to the decline were the number of “1 only” ballot papers
(down by over 45,000), the number of blank ballot papers (down by over
26,000) and the number of ballot papers with marks and scribbles (down
by almost 14,600).8

812  The 10 divisions with the highest overall informality in 2007 were all in
western Sydney (figure 8.1), with five of these divisions also having the
highest “‘poor English” ranking, indicating that they have the lowest levels
of English proficiency out of all of the national divisions.® The AEC noted
that:

In fact the five divisions with the highest levels of informality in
2007 also featured in the top ten for the 2004 and 2001 elections,
indicating that any voter confusion over different systems is likely
to be extenuated by other factors. The persistence of this high
informality in certain divisions suggests other factors are also

8  Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007
election (2009), Research report number 11, p 10.

9  Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007
election (2009), Research report number 11, p 12.
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important, given state elections in NSW do not all necessarily fall
in close proximity to the federal event.%?

Figure 8.1 Divisions with the highest informality rates at the 2007 election
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Source  Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007 election (2009),

Research report number 11, p 13.

813  AECresearch on informality at the 2007 House of Representatives election

confirmed previous results that attributed informality to the four factors of
(1) divisions with high candidate counts, (2) differences in state and
federal electoral systems, (3) the proximity to other election events and (4)
the proportion of citizens from non-English speaking backgrounds.!! The
AEC noted that:

» divisions which have a higher than average number of candidates are
generally more likely to also have higher than average rates of
informality. Number of candidates was found to have a strong
correlation with informality, explaining approximately one-quarter of
change within informality rates. The decrease in informal voting across

10

11

Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007
election (2009), Research report number 11, p 12.

Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007
election (2009), Research report number 11, pp 2-3.
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8.14

the past two federal elections coincided with a decrease of the average
number of candidates per division (7.27 in 2004 to 6.66 in 2007);

differences between state and federal electoral systems has a significant
impact on unintentional informal voting. The evidence suggests that
electors who can cast a valid ballot with a ‘1 only” preference in state
elections (NSW and QLD) may be conditioned to do the same for the
federal House of Representatives ballot, not knowing this is actually
informal in the federal system;

proximity to another electoral event may increase the level of
informality in a federal election. There may be confusion for those
voters coming from a state electoral system, such as NSW, that has
different criteria for casting a formal ballot. The confusion surrounding
how to cast a formal vote appears to contribute to unintentional
informality in some states; and

it is possible that linguistic and cultural barriers experienced by some
NESB electors may amplify problems associated with high candidate
numbers and state/federal electoral differences. This issue appears
particularly relevant in NSW, which has a comparatively high
proportion of NESB electors. In 2007, five of the top six divisions with
the highest rates of informality, were also the top five electorates with
the highest proportion of NESB. The 14 divisions with the highest rates
of informality in 2007, all border each other in a concentration based
around western Sydney.1?

Optional preferential voting is used for House of Assembly elections in
NSW and Queensland; with electors only required to indicate a single
preference ("1’) on the ballot paper for a vote to be counted as formal.
Lower house elections in all other states and territories generally use full
preferential voting systems (box 8.1).

12 A Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007
election (2009), Research report number 11, pp 2-3.
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815  The AEC noted that informality at Legislative Assembly elections in NSW
and for the Legislative Assembly in Queensland, were lower than for
House of Representatives elections in these states since 2003 (table 8.3).
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Table 8.3  Comparison of state and federal elections — overall informality rate, New South Wales and
Queensland, 2003 to 2009 (per cent)

Election 2003

2004

2006

2007 2008

2009

NSW Legislative 2.62%
Assembly election

2.69%

NSW — House of
Representatives
federal election

6.1%

4.95%

QLD Legislative
Assembly election

1.99%

2.08%

1.94%

QLD - House of
Representatives
federal election

5.2%

3.56%

Source  Australian Electoral Commission, submission 169.17, p 8.

816  While the average number of candidates per division declined in the 2007
House of Representatives elections, there were 10 divisions where

informality increased when compared to the 2004 election. In seven of
these divisions, the number of candidates increased from the previous

election (table 8.4).

Table 8.4  Informality rate and number of candidates in divisions where informality increased at the

2007 election
Division Number of Number of Difference Change in
candidates candidates between 2007 informality 2007
2007 election 2004 election and 2004 election
elections compared to
2004 election
(percentage
points)
Murray 9 7 +2 +1.06
Richmond 7 8 -1 +0.67
Bendigo 9 5 +4 +0.67
Grayndler 7 5 +2 +0.56
Bennelong 13 7 +6 +0.38
Parkes 7 5 +2 +0.25
New England 0 0 0 +0.11
Mallee 6 6 0 +0.10
Page 10 8 +2 +0.07
Riverina 5 4 +1 +0.05

Source  Australian Electoral Commission, ‘Virtual Tally Room, House of Representatives, House of Representatives
Results, Candidates’, viewed on 26 May 2009 at
http://results.aec.gov.au/13745/Website/HouseCandidatesBySurname-13745-A.htm; ‘Virtual Tally Room,
House of Representatives, Candidates’, viewed on 26 May 2009 at

http://results.aec.gov.au/12246/results/HouseCandidatesBySurname-12246-A.htm.
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8.17  The number of divisions with more than nine candidates at the 2007
election (8), was lower than that for the 2004 election (13), with the
division of Bennelong having the highest number of candidates at the 2007
election (13), one less than the 14 candidates who stood for the division of
Greenway at the 2004 election.!® The strong relationship between the
number of candidates and informality gives rise to risks that ‘ballot
flooding’ (running large numbers of candidates to make the ballot paper
bigger and voting more difficult) can impact on election results by leading
to a significant increase in informality.

Senate

818  All states and territories recorded a decline in informality at the 2007
Senate elections (table 8.5). Informality in Senate elections at a national
level has been lower than House of Representative elections since the 1998
election.!

Table 85  Informal voting, Senate, by jurisdiction, 1996 to 2007 elections (per cent)

State/territory 1996 1998 2001 2004 2007
NSW 3.8 3.3 3.5 3.5 2.2
VIC 3.6 3.8 5.6 5.1 3.2
QLD 3.3 3.0 3.0 2.8 2.3
WA 35 2.7 3.6 35 2.4
SA 3.3 2.8 3.1 3.5 2.4
TAS 3.2 3.1 3.3 3.4 2.6
ACT 25 2.0 2.3 25 1.7
NT 2.8 2.0 2.8 3.1 1.9
National average 3.5 3.2 3.9 3.8 25

Source  Australian Electoral Commission, Electoral pocketbook: election 2007 (2009), p 56.

819  The rate of informality in Senate elections is generally below that for
House of Representatives elections. However, the AEC noted that at least
eight divisions (Gorton, Maribyrnong, Bruce, Hotham, Batman, Scullin,

13 Australian Electoral Commission, “Virtual Tally Room, House of Representatives, House of
Representatives Results, Candidates’, viewed on 26 May 2009 at
http:/ /results.aec.gov.au/13745/ Website/ HouseCandidatesBySurname-13745-A.htm;
“Virtual Tally Room, House of Representatives, Candidates’, viewed on 26 May 2009 at
http:/ /results.aec.gov.au/12246/results/ HouseCandidatesBySurname-12246-A htm.

14 Australian Electoral Commission, Electoral pocketbook: election 2007 (2009), p 56.
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8.20

8.21

Melbourne and Calwell) reported a higher informality rate for the Senate
than the House of Representatives at the 2007 election.1®

When ruling a Senate ballot paper informal, the categorisation of whether
the informality related to an attempt to vote above the line or below the
line is problematic.’® The AEC noted that:

Each Senate ballot paper essentially contains two different voting
systems on the one ballot paper, which creates difficulties in
clearly separating informal above-the-line (ATL) votes and
informal below-the-line (BTL) votes. Some types of informal votes,
such as blank ballot papers or a ballot paper incorrectly marked
both above and below the line cannot be inferred to be informal
ATL or informal BTL. Inferring intention in other types of
informally marked ballot papers is also problematic - is a ballot
paper marked with only a “1” next to the first candidate of a below
the line grouping an informal ATL vote or an informal BTL vote?"

The AEC did not conduct a survey of informality for Senate ballot papers
following the 2007 election. In 2001, a national informal ballot paper
survey was conducted, which found that over one-half of the informal
votes cast in South Australia’s 2001 half Senate election resist
categorisation as either informal above-the-line or below-the-line. (That is,
the categories of ‘blank ballot paper’, ‘writing, slogan, poetry” and “other’)
and another quarter of informal votes could be interpreted as being either
informal above the line or informal below the line (ballot papers marked
with a first preference only below the line) (table 8.6).18

15 Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007
election (2009), Research report number 11, p 18.

16 Australian Electoral Commission, submission 169.6, p 1.

17 Australian Electoral Commission, submission 169.6, p 1.

18 Australian Electoral Commission, submission 169.6, p 2.
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Table 8.6  Types of informal voting, 2001 South Australian Senate election

Category Number Proportion
Blank Ballot Paper 10,375 34.0%
1st Pref Only marked below the line 7,742 25.3%
Writing, slogans, poetry 2,854 9.3%
Less than 90 per cent of boxes numbered

below the line 2,690 8.8%
Other 2,623 8.6%
More than one number 1 above the line 1,346 4.4%
More than one number 1 below the line 845 2.8%
Large number of repeating numbers or

missing numbers below the line 830 2.7%
Ticks and crosses below the line 617 2.0%
Combination of ticks and crosses above

the line 413 1.4%
Use of letters above the line 154 0.5%
No 1st preference below the line 67 0.2%
Total 30,556 100.0%

Source  Australian Electoral Commission, submission 169.6, p 2.

Efforts to reduce informality at the 2007 election

8.22  The AEC reported to the committee that strategies implemented in 2007 to
reduce informality included:

» the AEC analysed ABS data at the polling place level to identify polling
places with both high informality at the 2004 election and high
populations of ‘culturally and linguistically diverse” groups. On this
basis, the AEC expanded its recruitment drive to employ staff for
selected polling places who could speak the targeted language(s) for
those communities. These polling officials were provided with a badge
indicating the language that they spoke (in 21 languages).

m some polling places played a DVD of translated formality television
advertisements, either in a loop of all languages or in selected
languages according to their elector profile.

» the three questions issuing officers are required to ask of electors were
translated into 21 languages and made available for divisions to
download and have available at polling places as required.

» how to vote guides (instructions on how to vote in English and
translated into 21 languages in a flipchart format) were supplied to each
polling place, mobile polling team and early voting centre.
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8.23

8.24

m Polling staff in divisions with the highest 2004 informality levels were
provided with extra training.1

In addition to this specific work, the AEC noted that a range of
publications included information about how to vote. The AEC’s
communication strategy also included elements aimed at reducing
informality.?

The committee noted that in relation to NSW, the AEC intended to
continue to research and analyse the informal voting figures from the 2007
election to understand which mix of strategies may have had the greatest
impact in working to reduce informality levels at the 2007 election.?

Comments on informality by inquiry participants

8.25

8.26

8.27

Inquiry participants’ comments on informality at the 2007 election related
mainly to the need to continue with strategies to reduce informality and
examine the harmonisation of federal and state/territory voting
arrangements.

The Liberal Party of Australia welcomed the fall in informality at the 2007
election and commended the AEC on the consultative approach it took
after the 2004 election to ensure its advertising and information campaigns
were effective.?2 The Liberal Party of Australia noted that:

We believe it is important the AEC continues to produce
advertising and information campaigns that target informality. In
doing so we encourage the AEC to again work in consultation
with the parties to ensure the most simple and effective campaigns
are developed.?

Mr Eric Jones considered that greater resources should be directed to
reduce informality, including utilising part-time “political and youth
political officers” who speak the major Non-English language in high
informal rate areas to conduct voting and general democratic educational
programmes for the year prior to an election.* Mr Jones supported such
an arrangement being delivered by the AEC or through funding provided
to the political parties:

19 Australian Electoral Commission, submission 169, p 64.

20 Australian Electoral Commission, submission 169, p 65.

21 Australian Electoral Commission, submission 169.15, p 4.

22 Liberal Party of Australia, submission 156, p 5.

23 Liberal Party of Australia, submission 156, p 5.

24 Jones E, submission 95, p 9.
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8.28

8.29

8.30

Why should the political parties do this type of work? To be seen
to be putting something back into the democratic process. There is
a lot of cynicism about politicians and politics out in the broader
community and perhaps this might help in building up their
position in the eyes of the community.

However, if the above is not acceptable, at least try it on a trial
basis by funding and having the AEC employ such people for the
year before an election.?

University of Melbourne academic Dr Sally Young considered that various
strategies should be continued to reduce informality including;:

Civics education, the AEC conducting education programs and
running advertisements on voting (including during non-election
periods as a way of better reaching voters before the sound and
fury of an election campaign begins and when many other
political messages are then competing for their attention), as well
as writing to voters from non-English speaking backgrounds in
their own languages to advise them on voting procedures.?

Participants advocating that voting systems be harmonised across the
federal and state/territory elections considered that such an approach
would contribute to reducing informality, with some suggesting a move to
optional preferential voting in the House of Representatives.?’ Mr William
Bowe referred to research that indicated confusion between state and
territory systems contributed one percentage point to informality in those
jurisdictions where optional preferential voting was used at a state level.?8

The Nationals supported harmonising voting systems as a means of
addressing informality, noting that:

The Nationals recommend the Committee work with the State and
Territory jurisdictions to get a common voting system nationwide.
Compulsory preferential voting has been the traditional voting
system in Australia since federation and is the system used in the
majority of State jurisdictions. The Nationals recommend it should
be implemented in every State and Territory to reduce voter

confusion and informal voting.?®

25 Jones E, submission 95, pp 9-10.

26 Young S, submission 77, p 2.

27 Bowe W, submission 106, p 2; Hon Peter Lindsay MP, Member for Herbert, submission 57, p 3;
The Nationals, submission 145, p 3; Getup!, submission 155, p 13.

28 Bowe W, submission 106, p 2.
29 The Nationals, submission 145, p 3.
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8.31

8.32

8.33

The New South Wales Government expressed its concern about the
continuing high proportion of informal votes in the state, noting that the
15 electorates with the highest rates of informal voting are all located in
the state.3® The New South Wales Government supported the adoption of
optional preferential voting at a federal level, noting that:

A significant factor is the difference in voting arrangements
between New South Wales, where preferential voting is optional,
and the Commonwealth, where preferential voting is compulsory.
This leads to voter confusion, resulting in a higher number of
otherwise valid votes being classified as informal.

I encourage the Committee to consider the benefits of optional
preferential voting in the interests of removing inconsistency
between Stale and Federal voting arrangements. State and Federal
education programs designed to improve voter understanding of
the electoral process would no doubt be more effective if
consistent voting arrangements applied across all jurisdictions.

The Democratic Audit of Australia considered that the adoption of
optional preferential voting, which requires voters to only number ‘1’ for a
vote to be counted, should be considered for House of Representatives
elections and for voting below the line for Senate elections.%?

As an alternative to optional preferential voting, the Democratic Audit of
Australia proposed the re-introduction of the “savings’ provision that was
part of voting arrangements between 1983 and 1998.33

Committee conclusion

8.34

8.35

The committee welcomes the reduction in informality recorded at the 2007
election compared to the 2004 elections. While the decline in the overall
informality rate is a positive outcome, the committee remains concerned
about the persistently high levels of informality recorded in some
divisions, particularly in south western Sydney.

Although harmonisation of voting systems appears to provide some
opportunity to reduce informality, the committee does not consider that it
is necessary to harmonise this aspect of electoral arrangements —

30 NSW Government, submission 161, p 1.
31 NSW Government, submission 161, pp 1-2.

32 Democratic Audit of Australia, submission 45, p 7.

33 Democratic Audit of Australia, submission 45, p 7.
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8.36

8.37

decisions about what voting system is appropriate for each jurisdiction
should be left to each respective parliament to determine.

The committee does not support a change to adopting optional
preferential voting for House of Representatives elections. However, the
committee has examined a range of savings provisions that could be
adopted. These are discussed later in this chapter.

With the drivers of higher informality generally well understood, it is
important that the AEC continue its efforts to address informality,
particularly in areas that consistently record relatively high levels of
informality.

IRecommendation 34

8.38

The committee recommends that the Australian Electoral Commission
increase efforts to improve electors’ understanding of the federal voting
systems and take appropriate measures to reduce the rate of informal
voting, especially in electorates with a high percentage of electors from
non-English speaking backgrounds.

‘Saving’ informal votes

8.39

8.40

8.41

As pointed out in chapter 2, a set of protections or savings provisions
apply to ballot papers and operate to ensure that ballot papers are
included in the count as long as they express valid preferences. These
protections are known as formality provisions.

For Senate elections, an elector may vote by placing the single figure ‘1" in
one and only one of the squares above the line, or by placing consecutive
numbers beginning at 1 until all squares below the line are numbered.

A number of savings provisions ensure that where mistakes are made in
expressing preferences on Senate ballot papers the ballot papers may still
be regarded as formal. These include provisions that allow for:

» a first preference mark to be indicated by the presence of the number
1", or a tick, or a cross in a square above the line;3

34  Commonwealth Electoral Act 1918, s 239.
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8.42

8.43

8.44

m Jess than complete numbering below the line;* and

m a ballot paper which is informal below the line to be counted if it is
formal above the line.36

Similarly, a number of savings provisions ensure that where mistakes are
made in expressing preferences on House of Representatives ballot
papers, those ballot papers may still be regarded as formal. These include
a provision that allows for ballot papers with a first preference for one
candidate and an order of preference for all the remaining candidates
except one to be regarded as formal, with the blank square deemed to be
the voter’s last preference, and where there are only two candidates in a
House of Representatives election and the ballot paper contains a first
preference for one candidate and the other square is blank or contains a
number other than two it may be deemed formal.%

Prior to the 1998 federal election, a further provision existed in the
Commonwealth Electoral Act that “saved” votes where electors had made
numbering errors in marking their House of Representatives ballot paper,
keeping such votes in the count up to the point where the error had been
made.

A different savings provision still exists in elections for the House of
Assembly in South Australia, serving to keep votes in the count where
voters mark only the single preference “1” despite a full preferential voting
system being in place there.

Savings provision for the South Australian House of Assembly
elections

8.45

8.46

Elections for the South Australian House of Assembly use compulsory
preferential voting, with a savings provision in place to include as many
votes as possible with incomplete or out of sequence preferences. Elections
for the South Australian Legislative Council are similar to the Senate
voting requirements, with voters able to make a single preference above
the line or complete all preferences below the line.

Under the voting system for the House of Assembly, all candidates in an
electorate have the right to register one or two ticket votes. On election
day, copies of each of the tickets registered in an electorate are displayed
on the voting screens of every polling place in that electorate. These

35 Commonwealth Electoral Act 1918, s 270.
36  Commonwealth Electoral Act 1918, s 269 (1).
37 Commonwealth Electoral Act 1918, s 268 (1)(c).
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provide a guide to voters on how to fill in the sequence of further
preferences for their first choice candidate. A candidate’s how to vote
material is required to match the registered ticket vote and parties are
banned from advocating a vote that does not include preferences.3

8.47  The approach adopted for South Australian House of Assembly elections
ensures that votes marked with a single preference, which can include a
single number ‘1" as well as a tick or a cross, are included in the count,
with preferences beyond those preference expressed directed according to
the registered tickets.3®

8.48  The impact of this savings provision on the rate of informality for South
Australian House of Assembly elections is to markedly reduce the
informality rate, which would, at a minimum, be twice as high without the
savings provision (table 8.7).

Table 8.7  South Australian House of Assembly informal and ticket voting, 1985 to 2006 state
elections (per cent)

1985 1989 1993 1997 2002 2006
Total informal votes 35 2.8 3.1 4.0 3.1 3.6
Accepted ticket votes 4.1 6.0 5.9 4.9 4.0 4.6

Source  Green A, submission 62.1, p 14.

8.49  The effect of the savings provision at the 2006 South Australian state
election was noted by Mr Antony Green, who told the committee that:

At the 2006 South Australian election, a total of 35,029 informal
votes were recorded, a rate of 3.6 per cent, compared to 5.2 per
cent in the Legislative Council. Compared to Victoria, Western
Australia, and Commonwealth elections in every state, South
Australia is the only state using compulsory preferential voting
where lower house informal voting is less than upper house

informal voting.

In total, 43,553 votes were admitted to the count after being ‘saved’
by the use of registered ticket votes. All of these votes would have
been informal under the Commonwealth Electoral Act. Under
Commonwealth formality rules, the South Australian lower house
informal vote would have been 8.1 per cent, not 3.6 per cent.*

38 Green A, submission 73 to the Joint Standing Committee on Electoral Matters inquiry into the
2004 election, p 14.

39 Green A, transcript, 23 July 2008, p 7.
40 Green A, submission 62, p 3.
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Savings provisions for non-sequential numbering in the
Commonwealth Electoral Act

8.50 As previously noted, between the 1984 and 1996 federal elections a
savings provision existed in the Commonwealth Electoral Act that meant
that a House of Representatives ballot paper would be deemed formal
provided that it bore a unique first preference, and numbers - any
numbers, in all of the remaining squares, or in all but one (with that last
square left blank).*! The provision was part of section 270 of the
Commonwealth Electoral Act and applied only to House of
Representatives ballot papers and read:

‘(2) Where a ballot-paper in a House of Representatives election in
which there are 3 or more candidates-

(@) has the number 1 in the square opposite to the name of a
candidate;

(b) has other numbers in all the other squares opposite to the
names of candidates or in all those other squares except one
square that is left blank; and

(c) but for this subsection, would be informal by virtue of
paragraph 133 (1) (c), then-

(d) the ballot-paper shall not be informal by virtue of that
paragraph;

(e) the number 1 shall be taken to express the voter's first
preference;

(f) where numbers in squares opposite to the names of
candidates are in a sequence of consecutive numbers
commencing with the number 1- the voter shall be taken to
have expressed a preference by the other number, or to have
expressed preferences by the other numbers, in that
sequence; and

(g) the voter shall not be taken to have expressed any other
preference.

(3) In considering, for the purposes of subsection (1) or (2),
whether numbers are in a sequence of consecutive numbers, any

number that is repeated shall be disregarded.’*?

41 Australian Electoral Commission, submission 169.1, p 31.
42  Australian Electoral Commission, submission 169.1, p 163.
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8.51  Asnoted by the AEC, the parliament recognised the possibility that
section 270(2) might appear to offer optional preferential voting for the
House of Representatives in contradiction to the requirement for full
preferential voting in section 240, and accordingly enacted section 329(3)
to make it an offence to distribute how-to-vote cards that might induce
electors to vote otherwise than in accordance with the instructions on the
ballot paper.*®

8.52  Commencing at the 1987 election, a series of campaigns were conducted
by several individuals advocating that electors not vote at all, cast an
optional preferential vote under then section 270(2), or that they vote
informal. The AEC noted that:

At the 1987 election, a campaign was run in Victoria advising
electors not to vote at all, or to cast an optional preferential vote
under then section 270(2), or to vote informal. The AEC sought
injunctions against the campaigners (Mr van Moorst and Mr
Langer) on the basis of these three campaign objectives. The Court
awarded injunctions to prevent the campaigners from advocating
not voting at all, and to prevent them from inducing electors to
vote otherwise than in accordance with the instructions on the
ballot paper. However, the Court decided that as it was not
unlawful to vote informal, it could not be illegal to advocate

informal voting.

At the 1990 election, the campaigners did not proceed with their
planned advocacy, so there was no need for the AEC to initiate
court proceedings. However, as a consequence of an indication
that such campaigns may be run in the future, the 1990 JSCEM
recommended to Parliament a further tightening of the penalties
to protect the full preferential voting system. Section 329A was

enacted in 1992:

m ‘(1) A person must not, during the relevant period in relation to
a House of Representatives election under this Act, print,
publish or distribute, or cause, permit or authorise to be
printed, published or distributed, any matter or thing with the

intention of encouraging persons voting at the election to fill in
a ballot paper otherwise than in accordance with section 240.

m In this section: 'publish' includes publish by radio or
television.”

At the 1993 election, Mr Langer indicated that he was intending to

run a campaign advocating informal voting and optional

43  Australian Electoral Commission, submission 169.1, p 163.
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preferential voting. After receiving warnings from the AEC, on 5
March 1993 he applied to the High Court for an injunction to
prevent the AEC from intimidating him, and a declaration that
section 329A was unconstitutional. The High Court dismissed his
injunction application, but referred the constitutionality of section
329A to the Full Bench.

On 7 February 1996 (8 days after the issue of the writs for the 1996
election) the High Court decided3 that section 329A was a valid

enactment of Parliament.

At the 1996 election, Mr Langer again indicated that he was
intending to run a campaign advocating informal voting and
optional preferential voting and after he published an
advertisement which was clearly in breach of section 329A, the
AEC obtained an injunction against him from the Victorian
Supreme Court. Mr Langer immediately defied that injunction,
and was sent to jail for contempt of court. Mr Langer then
appealed the injunction to the Federal Court and lost. He then
appealed the contempt order and was given early release from
jail.#

8.53  Following the 1996 election, the then Joint Standing Committee on
Electoral Matters examined the operation of the savings clause and the
impact of sections 329(3) 329A on the electoral process. The committee
found that in its view, ‘the Langer affair has clearly shown that section
329A is an ineffective and heavy-handed provision” and recommended
that section 329A and related provisions should be repealed, while the
wording of section 240 should be clarified.*®

854  In 1998, the former sections 270(2), 329(3) and 329A of the Commonwealth
Electoral Act were repealed by the Electoral and Referendum Amendment Act
1998, and section 240(2) was introduced, so that section 240 now reads:

240 Marking of votes in House of Representatives election

(1) In a House of Representatives election a person shall mark his
or her vote on the ballot-paper by:

(a) writing the number 1 in the square opposite the name of the
candidate for whom the person votes as his or her first

preference; and

44 Australian Electoral Commission, submission 169.1, pp 163-164.
45  Australian Electoral Commission, submission 169.1, p 164.



FORMALITY ISSUES 239

8.55

8.56

8.57

(b) writing the numbers 2, 3, 4 (and so on, as the case requires)
in the squares opposite the names of all the remaining
candidates so as to indicate the order of the person’s
preference for them.

(2) The numbers referred to in paragraph (1)(b) are to be
consecutive numbers, without the repetition of any number.%

The AEC noted that the current wording “clearly prescribes full
preferential voting, and both the savings provision and sanctions for
advocating other than full preferential voting have been removed’.#

In 1996, when non-sequentially numbered ballot papers were last
admitted as formal and were classified by the AEC as ‘exhausted’, a total
of 48,979 such votes were cast out of 10,883,852 formal votes (0.45 per
cent). The exhausted votes were of a similar magnitude for each of the
states and territories, NSW (0.46 per cent), Vic (0.49 per cent), QLD (0.26
per cent), WA (0.62 per cent), SA (0.51 per cent), TAS (0.21 per cent), ACT
(0.49 per cent), NT (0.48 per cent).*

At the 1998 election, the first following the abolition of the savings
provision, the level of informality for the House of Representatives
election rose from 3.4 per cent to 4.2 per cent.®® It is not known how much
of the increase was due to the removal of the savings provision. Three
years later at the 2001 election, around 15,000 Langer-style votes were
identified by the AEC as part of its informal vote survey for the election.
The proportion of ‘Langer style” informal votes as a proportion of total
informal votes varied significantly across jurisdictions (table 8.8).

46  Commonwealth Electoral Act 1918, s 240.
47  Australian Electoral Commission, submission 169.1, p 164.

48  Australian Electoral Commission, submission 169.1, p 165.

49  Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007
election (2009), Research report number 11, p 7.
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Table 8.8 ‘Langer style’ informal votes, by jurisdiction, 2001 election (per cent)

State/territory Langer style Non sequential Total informal

votes

New South Wales 2.37% 22.52% 5.42%

Victoria 3.22% 10.49% 3.98%

Queensland 2.00% 14.15% 4.83%

Western Australia 4.18% 21.75% 4.92%

South Australia 1.05% 13.40% 5.54%

Tasmania 6.88% 13.17% 3.40%

Australian Capital Territory 0.83% 7.66% 3.52%

Northern Territory 14.56% 15.06% 4.64%

National 2.68% 17.18% 4.82%

(15,564) (99,946) (580,590)

Source  Australian Electoral Commission, Research report number 1: Informal vote survey, House of
Representatives, 2001 election (2002), p 8.

8.58  The AEC estimates that if such ballot papers had been able to be counted
at the 2007 election, up to 90,149 additional ballot papers would have been
admitted across Australia, representing 17.79 per cent of total informal
votes at the 2007 election.

8.59  The AEC notes that those ballot papers that were saved by the operation
of section 270(2) are likely to fall into three categories - those so marked
deliberately to take advantage of the savings clause; those so marked
accidentally in the belief that preferences were optional and those so
marked accidentally. The AEC considered that it is not possible to identify
the motivation behind ballot paper markings, although previous AEC
research reports have examined the possible environmental determinants
of ballot paper informality.5

8.60  Itis of note that for the 10 divisions in NSW recording the highest rates of

informality at the 2007 election, votes classified as ‘non sequential” are
more likely to feature as a reason why votes were ruled informal
compared to the NSW average (table 8.9).

50 Australian Electoral Commission, submission 169.1, p 164.

51 Australian Electoral Commission, submission 169.1, p 164.
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Table 8.9  Highest informality divisions, by informality type, 2007 election (per cent)

Division Totally ‘1'only  Incomplete Ticks Non Marks Other

blank numbering and sequential and (symbols,
crosses scribbles illegible,
other)

Blaxland 19.04 34.54 7.61 10.85 15.03 9.98 2.95

Watson 16.57 46.15 5.30 10.10 7.82 10.72 3.34

Chifley 18.51 28.56 8.53 11.57 25.73 6.09 1.01

Prospect 18.44 34.76 3.26 19.12 11.16 8.87 4.39

Fowler 14.61 42.62 2.05 21.53 6.53 10.99 1.67

Reid 19.53 32.81 6.67 10.3 14.34 14.52 1.83

Parramatta 18.81 30.63 11.22 7.64 20.7 9.43 1.57

Werriwa 19.12 41.8 4.24 1331 10.34 10.36 0.83

Banks 18.87 40.23 5.28 10.38 11.54 10.15 3.55

Bennelong 11.31 22.15 11.99 531 32.79 9.77 6.68

NSW 18.21 36.23 5.29 11 15.78 11.51 1.98

average

Source  Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007 election (2009),
Research report number 11, pp 11 and 15.

8.61  The AEC considered that any reintroduction of the savings provision,
while appearing to be relatively simple, would instead ‘reinstate policy
conflicts in the Commonwealth Electoral Act remedied by the 1998
amendments’.5?

8.62  Some of the basic policy conflicts identified by the AEC in 1996 were that
with the savings provision in place, the Commonwealth Electoral Act:

m required full preferential voting;
» prohibited inducing optional preferential voting;
» prohibited the advocacy of optional preferential voting;
but
m allowed certain optional preferential votes as formal.5?
8.63  The AEC considered that these contradictions would occur again if a

savings provision were introduced. The AEC noted that:

While various courts had consistently upheld the Parliament’s
intentions in enacting the above provisions of the Commonwealth
Electoral Act, there was a perception that there was a ‘loophole” in
the Commonwealth Electoral Act that allowed for the avoidance of

52  Australian Electoral Commission, submission 169.1, p 164.

53 Australian Electoral Commission, submission 169.1, p 166.
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8.64

the requirement for full preferential voting. This perception may
have been exacerbated by the increased availability of optional
preferential voting at state elections; it remains possible that some
electors are confused by the different ballot paper marking
requirements across Commonwealth and state elections.

It is also clear that the reintroduction of a savings provision alone
would see an increase in the number of House of Representatives
ballot papers that were not fully preferenced. Not only could non-
aligned campaigns re-emerge to advocate less than full
preferential voting, but experience in those states and territories
with optional preferential voting show that political campaigns
themselves move towards advocating exhausting a ballot paper to
limit preference flows to other groups and parties.*

The AEC considered that without a reintroduction of the sanctions that
prevented advocating other to vote in a way other than in accordance with
full preferential voting “the effect would be to allow for open and possibly
widespread advocacy of optional preferential voting at federal elections’.%
The AEC noted that:

This would send a clear signal that Parliament was accepting in
principle that optional preferential voting should exist as an
alternative to full preferential voting for federal elections, although
the Commonwealth Electoral Act may not clearly state as much.
The question would then arise as to why Parliament does not
expressly provide for optional preferential voting in the
Commonwealth Electoral Act, rather than allowing it to exist only
as a ‘loophole’.

Of more concern is the possibility that if Parliament were to
introduce savings provisions without prohibiting advocacy in
relation to those provisions, public confusion about the real
intentions of the legislators on the method of voting required
under the Commonwealth Electoral Act can be expected to
increase under the pressure of well-organised public campaigns in
support of optional preferential voting. The AEC does not believe
that this potential confusion can be properly and appropriately
addressed by AEC education campaigns alone.%

54  Australian Electoral Commission, submission 169.1, p 166.

55  Australian Electoral Commission, submission 169.1, p 167.

56 Australian Electoral Commission, submission 169.1, pp 167-168.
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Committee conclusion

8.65

8.66

8.67

The committee supports the retention of full preferential voting for House
of Representatives elections. That said, it is important that where an
elector expresses a clear preference but makes a mistake when completing
the ballot paper, that the vote should be included in the count up to the
point where the mistake is made.

The savings provision used for South Australian House of Assembly
elections significantly reduces informality and would have potentially
“saved’ almost 154,000 votes at the 2007 federal election, had such a
provision been included in the Commonwealth Electoral Act. However,
the committee considers that the South Australian model which also saves
votes where only a single preference is expressed (including a ‘1’, a tick or
a cross), is a step too far, in that it may actively encourage optional
preferential voting rather than operating as a genuine savings provision.

The AEC has provided evidence that up to 90,000 votes may have been
cast in 2007 where the ballot paper included non-sequential numbering.%
The number of votes in this category has remained at this level for the past
three elections. One-third of these informal votes are cast in NSW, with
significant numbers also recorded in Victoria, Queensland and Western
Australia (table 8.10).

Table 8.10 Number of informal votes attributed to non-sequential numbering, 2001 to 2007 elections

2001 2004 2007
New South Wales 40,040 33,914 33,375
Victoria 14,683 25,122 23,136
Queensland 9,750 11,729 13,290
Western Australia 10,695 11,143 12,416
South Australia 6,972 7,829 6,180
Tasmania 1,303 964 1,473
Australian Capital Territory 492 363 524
Northern Territory 615 840 960
Total 84,550 91,904 91,354
Source  Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007 election (2009),

8.68

Research report number 11, p 10; Australian Electoral Commission, Informal Vote Survey House of
Representatives 2001 Election (2003), Research Report number 1; Analysis of Informality during House of
Representatives 2004 Election (2005), Research report number 7.

Further, there are clear risks associated with ballot flooding given the
strong relationship between higher number of candidates and higher

57 Australian Electoral Commission, submission 169.1, p 164.
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informality rates. Of the 10 divisions with the highest informality rates in
NSW at the 2007 election, those with the highest numbers of candidates
(Blaxland, Chifley, Reid and Parramatta) were associated with a higher
than average proportion of ballot papers ruled informal because of non-
sequential numbering errors (table 8.11). In these 10 divisions alone,
10,091 ballot papers were ruled informal due to non-sequential
numbering.

Table 8.11 Informality in the 10 NSW divisions with the highest informality rates, 2007 election

Division Informality Change in Number of Changein Proportion  Number of
rate (%) informality candidates number of ofinformal votes ruled
compared 2007 candidates votes due informal
to 2004 election compared to non- due to non-
election to 2004 sequential  sequential
(% points) election numbering numbering
(%)
Blaxland 9.49% -0.78 8 0 15.03% 1,221
Watson 9.05% 0.05 6 -1 7.82% 625
Chifley 7.99% -2.11 9 +1 25.73% 1,795
Prospect 7.73% -1.68 5 -1 11.16% 742
Fowler 7.67% -1.44 4 -1 6.53% 424
Reid 7.57% -3.77 7 -1 14.34% 933
Parramatta 6.56% -1.97 10 -1 20.70% 1,238
Banks 6.36% -1.57 6 -1 11.54% 647
Werriwa 6.53% -1.45 6 -1 10.34% 576
Bennelong 6.22% -0.24 13 +6 32.79% 1,890
NSW 4.90% -1.20 7 -0.6 15.78% 681
average
Source  Australian Electoral Commission, Analysis of informal voting: House of Representatives 2007 election (2009),

8.69

8.70

Research report number 11, pp 13, 38-86; ‘Virtual Tally Room, House of Representatives, House of
Representatives Results, Candidates’, viewed on 26 May 2009 at
http://results.aec.gov.au/13745/Website/HouseCandidatesBySurname-13745-A.htm; ‘Virtual Tally Room,
House of Representatives, Candidates’, viewed on 26 May 2009 at
http://results.aec.gov.au/12246/results/HouseCandidatesBySurname-12246-A.htm.

The committee’s preference therefore is to reinstate the savings provisions
that existed in the Commonwealth Electoral Act between the 1984 and
1996 elections to include those ballot papers where there are non
consecutive numbering errors in the count up to the point at which the
numbering errors began.

While the committee acknowledges the AEC’s concerns in relation to the
potential re-emergence of campaigns advocating for optional preferential
voting, the committee considers that these concerns do not justify the
exclusion of up to 90,000 votes where electors have expressed clear
preferences for a number of candidates but may have made mistakes in
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8.71

8.72

numbering their ballot paper. Such a savings provision will also provide
some insurance that election results are not affected by deliberate attempts
to increase the number of candidates (and thereby leading to a rise in the
informality rate) to influence the outcomes of an election.

Under the committee’s proposal, votes marked with a single preference
(either a “1’, a tick, or a cross), will not be saved. The committee therefore
does not consider that the reinstatement of the savings provision should
be seen as accommodating optional preferential voting.

The committee recognises that the reinstatement of such a provision
would need to be accompanied by an appropriate penalty provision to
deter the advocacy of a vote other than in accordance with full preferential
voting.

IRecommendation 35

8.73

The committee recommends that:

m  Section 240 (2) of the Commonwealth Electoral Act 1918, which
provides that the numbers on House of Representatives
elections ballot papers are to be consecutive numbers, without
the repetition of any number, be repealed, and

m the savings provision contained in paragraph 270 (2), repealed
in 1998, which provided that in a House of Representatives
election in which there were more than three candidates, and
where a full set of preferences was expressed on the ballot
paper, but there were non-consecutive numbering errors, the
preferences would be counted up to the point at which the
numbering errors began, at which point the preferences were
taken to have ‘exhausted’, be reinstated to the Commonwealth
Electoral Act 1918, and

m the Government amend the Commonwealth Electoral Act 1918
to provide a penalty provision sufficient to deter the advocacy
of ‘Langer style voting’.
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Implications arising from the McEwen petition

8.74  The Court of Disputed Returns’ (CDR) decision on the McEwen petition
and the subsequent review of the AEC’s ballot paper guidelines and
recount policy have significant implications for the administration of
elections by the AEC.

8.75  The committee has examined the decision and throughout the Inquiry has
canvassed various options designed to mitigate against similar
experiences occurring in future elections.

Court of Disputed Returns process and decision

8.76  Asnoted in chapter 2, a petition was filed with the Court of Disputed
Returns on 25 January 2008, relating to the conduct of the recount in the
division of McEwen.

8.77 A summary of the events commencing with the count of ballot papers in
the division of McEwen through to the court’s decision is outlined in
table 8.12.

8.78  The final decision by the court was made on 2 July 2008, with the court
ruling that the final margin in favour of Ms Fran Bailey was 27 votes.5

8.79 In coming to this view, the court conducted a review of 643 ‘reserved’
ballot papers that had been set aside during the recount when scrutineers
challenged the decisions of the Divisional Returning Officer. As a result of
the court’s review of these ballot papers, the Court reversed 154 of the
decisions made by the Australian Electoral Officer during the recount in
respect of the 463 ballot papers on which it ruled.%

8.80  The court also made a number of important observations in respect of
issues associated with ruling on the formality of ballot papers and
developed a set of “principles’ (the first two ‘cardinal” principles and the
second three “subordinate” principles) that reflected past practice in ruling
on formality including elements of various judgements by courts on these
matters. The principles developed were:

m That the ballot, being a means of protecting the franchise, should not be
made an instrument to defeat it;

58 Mitchell v Bailey (No 2) [2008] FCA 692, paragraph 84.
59  Mitchell v Bailey (No 2) [2008] FCA 692, Schedule.
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m Doubtful questions of form should be resolved in favour of the
franchise where there is no doubt as to the real intention of the voter;

m  When seeking to determine the voter’s intention resort must be had,
exclusively, to what the voter has written on the ballot paper;

m The ballot paper should be read and construed as a whole; and

m A voter’s intention will not be expressed with the necessary clarity
unless the intention is unmistakeable and can be ascertained with
certainty.®

Three ballot papers, which did not bear the initials of the presiding officer,
were ruled to be informal under s 268(1)(a) of the Commonwealth
Electoral Act.®! The three ballot papers were of different appearance and of
these, two appeared to be initialled on the back by the DRO as being
admitted to the recount accompanied by the text “DRO convinced the
ballot paper came from a legitimate pre-poll envelope through the dec
exchange’.52

While paragraph 268(1)(d) of the Commonwealth Electoral Act provides
that a ballot-paper will be informal if ‘it has upon it any mark or
writing...by which, in the opinion of the Divisional Returning Officer, the
voter can be identified...’, the court ruled that three ballot papers, which
had on them what appeared to be initials, to be formal votes.  This was
consistent with, and confirmed established AEC guidance on formality,
which provides that a person’s initials annotated on a ballot-paper will not
usually identify a voter, noting that on a divisional roll with around
100,000 voters there will frequently be several, if not numerous people
with the same two initials.5*

60 Mitchell v Bailey (No 2) [2008] FCA 692, paragraph 52.
61 Mitchell v Bailey (No 2) [2008] FCA 692, paragraph 77.
62 Mitchell v Bailey (No 2) [2008] FCA 692, paragraphs 74-78.
63  Mitchell v Bailey (No 2) [2008] FCA 692, paragraph 69.
64  Mitchell v Bailey (No 2) [2008] FCA 692, paragraph 63.
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Table 8.12  Timeline of events, division of McEwen, 2007 election

Date Event
2007
Saturday 24 Polling day: ordinary, provisional and absent votes were cast by electors
November at polling places between 8 am and 6 pm. Ordinary votes were counted
at the polling places in McEwen, for the purposes of providing an
election night tally, which at the conclusion of counting showed Mr
Mitchell leading by 558 votes.
Monday 26 A fresh scrutiny commenced of ordinary ballot-papers received at the
November Divisional Counting Centre from polling places across McEwen. The
fresh count included a check of ballot-papers for formality, first
preference totals and tallies of the preferred vote for Mr Mitchell and Ms
Bailey. The counting continued until 10 December and, in addition to
ordinary votes, included postal votes, which may be accepted up to 13
days after polling day, namely 7 December 2007.
Monday 10 The DRO for McEwen (the DRO) concluded the distribution of
December preferences, resulting in a majority for Mr Mitchell of 6 votes as follows:

Mr Mitchell 48,416

Ms Bailey 48,410
Informal 3,823 (3.8%)
Total 100,649

Ms Bailey wrote to the DRO setting out a number of reasons supporting
a request for a recount. Independently of the specific issues raised in
Ms Bailey’s letter, the Australian Electoral Officer (AEO), in close
consultation with the Electoral Commissioner and in accordance with
section 279 of the Commonwealth Electoral Act, directed the DRO to
conduct a recount of all ballot-papers.

Wednesday 12
December

The DRO commenced the recount at the Divisional Counting Centre. In
total, 4,116 ballot-papers were declared to be informal in the recount.
The DRO estimates between 1200 and 2000 ballot-papers were
referred for his personal decision on formality. Scrutineers disagreed
with the decision of the DRO in respect of 643 ballot-papers and these
were reserved for decision of the AEO.

Thursday 13
December

The AEO advised candidates that he would commence consideration of
reserved ballot-papers the next day at his office in Melbourne and that
they were each entitled to appoint one scrutineer to observe the
process.

Friday 14 December
and Monday 17

The AEO made decisions in respect of 406 ballot-papers on
14 December and decisions on the remaining 237 ballot-papers on 17

December December.
Wednesday 19 The AEC announced that the recount of all ballot-papers resulted in a
December majority for Ms Bailey of 12 votes as follows:
Mr Mitchell 48,253
Ms Bailey 48,265
Informal 4,116 (4.1%)
Total 100,634
The recount identified a number of errors that contributed to a net
decrease of 15 ballot-papers from 100,649 to 100,634. As well, the
recount took account of the AEQ’s decisions on the formality of
reserved ballot-papers which contributed to the increase in informal
ballot-papers of 293 — from 3,823 to 4,116.
Thursday 20 The DRO declared Ms Bailey as the elected candidate for McEwen.
December

Table (continued)
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Table 8.12 (continued)

Friday 21 December

The EC certified in writing that Ms Bailey was the elected candidate,
attached the certificate to the writ for the general election relating to the
members of the House of Representatives to be elected from Victoria,
and returned the writ to the Governor-General.

2008
Friday 25 January Mr Mitchell disputed the outcome of the election by petition to the Court
of Disputed Returns (CDR), complaining that a significant number of the
643 reserved ballot-papers had been wrongly rejected by the AEO.
Thursday 21 The petition was heard before Justice Crennan of the High Court. The
February Court ordered that the matter be remitted to the Federal Court of

Australia (FCA) and set a timetable for submissions to be filed by each
party. The Court also ordered that the AEC deliver to the Victorian
Registry of the FCA the 643 ballot-papers reserved for the
consideration of the AEO.

Friday 28 March

The first directions hearing before Justice Tracey of the FCA, sitting as
the CDR, between Mr Mitchell (Petitioner), and Ms Bailey (First
Respondent) and the AEC (Second Respondent). During the directions
hearing submissions were made by Counsel on what, if any, access
would be provided to the reserved ballot-papers. Arising out of the
hearing the parties undertook to provide submissions to the Court on
the principles of formality and an agreed submission on the process to
be adopted for the hearings.

Tuesday 22 April The Court handed down its reasons for its decision that the Petitioner
and the First Respondent could not view copies of the 643 reserved
ballot-papers (Mitchell v Bailey (No 1) [2008] FCA 426).

Friday 2 May In a second directions hearing, Justice Tracey indicated that he was

considering providing Counsel for the Petitioner and Counsel for the
First Respondent with access to the reserved ballot-papers.

Wednesday 21 May

This was the first day of two days of full hearing before Justice Tracey.
The Court ordered that Counsel for Mr Mitchell and for Ms Bailey were
to have access to the reserved ballot-papers under Court supervision
so that they could identify the ballot-papers where the decision of the
AEO was disputed. Subsequently, in their submissions to the Court,
Counsel for both parties disputed only 285 of the 643 ballot-papers.

Tuesday 17 June

On the second day of the hearing, Counsel made submissions to the
Court on ballot-paper formality.

Wednesday 2 July

The CDR handed down its judgement that the decisions of the AEO in
respect of 153 of the 643 reserved ballot-papers should be changed,
finding that 12 ballot-papers should have been treated as informal
rather than formal, and that 141 should have been treated as formal
rather than informal (Mitchell v Bailey (No2) [2008] FCA 692) (Mitchell v
Bailey). The Court’s decisions resulted in an increased majority for Ms
Bailey of 31 votes as follows:

Ms Bailey 48,339

Mr Mitchell 48,308
Informal 3,987 (4.0%)
Total 100,634

Friday 11 July

The CDR handed down its judgement that the Commonwealth should
meet the legal costs of both Ms Bailey and Mr Mitchell. The
Commonwealth had not opposed the making of such orders (Mitchell v
Bailey (No3) [2008] FCA 1029).

Source  Henderson A, Review of ballot-paper formality guidelines and recount policy (2008), pp 2-5, (exhibit 4).
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Henderson review

8.83

8.84

8.85

Following the decision of the Court of Disputed Returns (CDR) decision,
the AEC commissioned Mr Alan Henderson PSM to conduct a review to
identify action that should be taken by the AEC to ensure that processes
and procedures are in pace for future elections to address the matters
identified in the Court’s decision.5> The review was to:

m consider the specific ballot-papers and the Court’s decision in Mitchell
and any implications in the way in which electoral officials are
supported by AEC policies, guidelines, procedures, manuals, and
training in making decisions about the formality of ballot-papers;

» consult with key stakeholders about the impact of the Court’s decision
on the scrutiny process for electoral events;

» identify measures to improve the quality, consistency, transparency and
accountability of decision-making by electoral officials on the formality
of ballot-papers; and

» identify any necessary changes to the existing policies, guidelines,
procedures, manuals and training produced by the AEC on the
formality of ballot-papers.5

Given the potential link between decisions on the formality of ballot-
papers and the case for undertaking recounts, the review was also
required to consider the AEC’s policy on recounts and identify possible
criteria for accepting or rejecting requests for a recount.5’

Judicial redress based on the formality of ballot-papers in respect of House
of Representatives election outcomes has been exceedingly rare, with two
or three cases in the period since the passage of the original
Commonwealth Electoral Act 1902.8 Mr Henderson considered that two
factors seem relevant in explaining the rarity of court challenges: (a) the
size of the winning margin; and (b) the effectiveness and transparency of
electoral administration. Mr Henderson noted that:

These factors are related. In situations where there is great
confidence in the effectiveness of administration it is less likely

65 Henderson A, Review of ballot-paper formality guidelines and recount policy (2008), attachment 1,
p 36 (exhibit 4).

66 Henderson A, Review of ballot-paper formality guidelines and recount policy (2008), attachment 1,
p 36 (exhibit 4).

67 Henderson A, Review of ballot-paper formality guidelines and recount policy (2008), p 36 (exhibit 4).

68 Henderson A, Review of ballot-paper formality guidelines and recount policy (2008), p 9 (exhibit 4).
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that results will be subject to challenge. Transparency is important
in building confidence not least because administrative decisions
and procedures that are subject to scrutiny by stakeholders are
likely to be more rigorous and effective than those that are never
subject to external scrutiny.®

8.86  Mr Henderson noted that close results are rare, with only five divisions in

the last five federal elections having a winning margin of less than 100
votes.”? Court challenges to the outcome of House of Representative
divisional elections have also been rare - with at most three cases
identified since federation.”? Mr Henderson noted that:

The evidence from these cases shows that the impact of
disagreements on formality is muted because they do not
consistently favour particular candidates. While the Court
reversed the decisions on the formality of 153 of the 100,634 ballot-
papers in McEwen, the total number of formal votes for one
candidate increased in net terms by 74 and the votes for the other
candidate increased by 55.7

Guidance on formality and Australian Electoral Commission manuals

8.87  The key guidance in the CDR decision in Mr Henderson's view,

emphasised the requirement for ballot-papers to be read and construed as
a whole, with one or more poorly formed numbers to be deciphered in the
context of a consecutive series of numbers rather than as single number in
isolation.” Mr Henderson considered that it was the interpretation of this
principle of “the ballot-paper as a whole’ that accounted for the great
majority of the 153 ballot-papers where the CDR reversed the decision of
the AEO.™

8.88  After reviewing the AEC’s guiding documents on formality, Mr

Henderson found that the main AEC documents, the Polling Place
Procedures Manual, Training of Operational Staff Manual and Scrutineer’s
Handbook “do not directly address the whole of ballot-paper principle’.
Mr Henderson also considered that the Formality Policy, which is
prepared primarily for the information of permanent AEC officials” does
address the whole of ballot-paper principle and the interpretation of

69
70
71
72
73
74

Henderson A, Review of ballot-paper formality guidelines and recount policy (2008), p 9 (exhibit 4).
2008), p 30 (exhibit 4).
2008), p 8 (exhibit 4).
2008), p 30 (exhibit 4).
2008), p 30 (exhibit 4).
2008), p 30 (exhibit 4).

Henderson A, Review of ballot-paper formality quidelines and recount policy
Henderson A, Review of ballot-paper formality guidelines and recount policy
Henderson A, Review of ballot-paper formality quidelines and recount policy
Henderson A, Review of ballot-paper formality quidelines and recount policy

o~~~ o~ o~ o~

Henderson A, Review of ballot-paper formality guidelines and recount policy
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8.89

unclear markings or poorly formed numbers. In relation to the Formality
Policy, Mr Henderson considered that there was some divergence between
the Formality Policy and the CDR decision. Mr Henderson noted that:

The Formality Policy document refers to one unclear marking in a
consecutive series of numbers, whereas the CDR found in Mitchell
v Bailey that the “discernable sequence of numbers’ test may mean
that a formal ballot-paper could include more than one unclear
marking. In sum, there was a gap in AEC guidance for the
consideration of the admission or rejection of ballot-papers. This
can be addressed by incorporating the “discernable sequence of
numbers’ test supported by realistic illustrations of poorly formed
numbers in AEC manuals. The provision of publicly available
comprehensive guidance for the consideration of the admission or
rejection of ballot-papers should provide the basis for greater
consistency and accuracy in decision-making on the formality of
ballot-papers.’™

Mr Henderson made a number of recommendations to provide additional
guidance to AEC officials and scrutineers on ballot paper informality. Mr
Henderson recommended that:

m The following guidance provided by the CDR in Mitchell v Bailey should
be incorporated in AEC manuals, handbooks and training:

= Ballot-papers should be read and construed as a whole, with one or

more poorly formed numbers to be deciphered in the context of a
consecutive series of numbers rather than as single numbers in
isolation;

Poorly formed numbers must bear a reasonable resemblance to
identifiable numbers;

Unconventional but recognisable numbers such as continental 1s and
7s are acceptable;

Initials annotated on a ballot-paper will not usually identify a voter
and therefore does not provide a basis for rejecting a ballot-paper;
and

If a ballot-paper lacking official markings is considered authentic,
then the annotation made by the Divisional Returning Officer (DRO)
under subsection 268(2) of the Commonwealth Electoral Act should
specify that the DRO is ‘satisfied that it is an authentic ballot paper’-
Section 6(e).

75 Henderson A, Review of ballot-paper formality guidelines and recount policy (2008), p 30 (exhibit 4).
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m A single comprehensive set of information on formality, including
guidelines and illustrative ballot-papers for decision-makers on the
admission or rejection of ballot-papers should be made available on the
AEC website at www.aec.gov.au. The illustrative ballot-papers should
include actual examples of poorly formed numbers on formal ballot-
papers as well as extremely poorly formed numbers that would render
a ballot-paper informal - Sections 7(b) and 7(c).

m To assist decision-making in the potentially tense environment of close
election counts:

=

The briefs (manuals or handbooks) documenting guidelines on
formality for decision-makers made available to scrutineers should
be as comprehensive as, and identical in their relevant wording to,
those available to electoral officials;

Officials should brief scrutineers on the guidelines at the
commencement of counting processes;

Copies of the guidelines on formality should be readily available in
counting centres;

Officials should be prepared to fully explain their reasoning by
reference to the guidelines in relation to their decisions on specific
ballot-papers; and

At least in recounts, scrutineers should be prepared to explain their
reasoning for seeking the reserving of ballot-papers by reference to
the guidelines - Section 5.7

Recount policy

890  Mr Henderson noted that the current AEC recount policy provides that
‘there is no minimum number under which a recount will occur’” because
‘given the checks and balances’ in the scrutiny system significant sorting
errors are highly unlikely to go undetected.”” Mr Henderson considered
that the evidence for the period since 1984 supports this judgement, noting

that:

The average difference is 22 votes for the 6 recounts where the
margins for both the initial count and the recount are available.
The size of the change between the initial count and the recount in
McEwen, 18 votes, was close to the average. However the
direction of the change combined with the narrow initial margin

76 Henderson A, Review of ballot-paper formality guidelines and recount policy (2008), p 30 (exhibit 4).
77 Henderson A, Review of ballot-paper formality guidelines and recount policy (2008), p 31 (exhibit 4).
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8.91

8.92

meant it was very significant because it changed the result of the
election.”™

In considering whether there should be an ‘automatic” threshold for
conducting a recount, Mr Henderson noted that the AEC generally
undertakes recounts when the margin is less than 100 votes. Mr
Henderson considered that there would be some merit in introducing 100
votes as an automatic threshold for recounts, and for ‘State and National
Office executives to monitor progress in close seats, to ensure that
additional support is readily available to address the inevitable pressures
that arise in close counts’.”

Mr Henderson made a number of recommendations in relation to the
AEC’s recount policy, recommending that:

m A threshold for an “automatic” recount should be introduced with the
key elements of recount policy revised to read as follows: A request for
a recount needs to identify specific ballot-papers and associated
significant counting process errors or irregularities that could change
the result of an election within a division, unless the margin of votes on
the initial count is less than 100, in which case a recount will be
undertaken as a matter of course - Section 8(c).

m The details of all future recounts and requests for recounts should be
systematically documented and assessed by National Office - Section 8

(©)-

m Consistent with the practise of identifying close seats to be followed
during counting, senior State and National Office executives should
monitor progress in those seats, to ensure that additional experienced
support and resources arereadily available to address the inevitable and
appropriate increase in expectations in regard to transparency and
attention to detail that arise in close counts - Section 8(d).

m Senior management should emphasise the importance of the existing
policy whereby DROs and AEOs are expected to consult senior
managers in the State and National Office respectively, including
informing the Deputy Electoral Commissioner, before deciding whether
to undertake a recount - Section 8(d).8

78 Henderson A, Review of ballot-paper formality guidelines and recount policy (2008), p 31 (exhibit 4).

79  Henderson A, Review of ballot-paper formality guidelines and recount policy (2008), p 31 (exhibit 4).

80 Henderson A, Review of ballot-paper formality quidelines and recount policy (2008), p 31 (exhibit 4).
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8.93

The committee notes that the AEC already commenced administrative
action to implement the recommendations from the Henderson Report
relating to training and information materials.®* The AEC noted that:

It is anticipated that this action will assist in addressing any
reasonable concerns about the AEC’s handling of disputed ballot
papers. The CDR decision has provided the AEC with clear
guidance on the application of the formality rules in the
Commonwealth Electoral Act. Additionally, the AEC now has a
wealth of examples and precedents of disputed ballot papers that
have been ruled upon by the CDR and which have been analysed
and adapted to form the basis of new manuals, handbooks and

training.®

Process for handling disputed ballot papers

8.94

8.95

8.96

During the course of the inquiry the committee explored the option of
replacing the single decision-maker for dealing with reserved ballot
papers in a recount situation with a panel of three comprising the relevant
AEO and two other AEC officers at the Senior Executive Service level or
equivalent.® The committee also examined whether such a process should
involve discussions between the three members in the presence of (or
absence of) scrutineers, and whether it was necessary for the panel to
come up with a written statement of reasons as to the reasons behind the
rulings on individual ballot papers.%

The rationale behind such a move would be to increase confidence in
rulings on disputed ballot papers thereby avoiding a lengthy CDR process
and the associated uncertainty of an election result. The replacement of a
single AEO ruling on disputed ballot papers would not change the
existing process whereby parties can petition the CDR disputing an
election result.

The AEC’s final response to this issue took account of the findings of the
Henderson review and the CDR decision on the McEwen petition. The
AEC noted that the report by Mr Henderson sets out for the AEC the
broad guidance given by the CDR on formality and recommended that a
single comprehensive set of information on formality be developed.® The

81 Australian Electoral Commission, submission 169.17, p 9.

82 Australian Electoral Commission, submission 169.17, p 9.
83 Mr Mark Dreyfus QC MP, Member for Isaacs, transcript, 11 August 2008, p 96.
84  Australian Electoral Commission, submission 169.8, pp1-5.

85 Australian Electoral Commission, submission 169.17, p 9.



256 REPORT ON THE CONDUCT OF THE 2007 FEDERAL ELECTION

AEC was of the view that the provision of such information was likely to
increase transparency in the process, noting that:

The development of such information, and the training of AEC
officers and the stakeholders on the formality rules flowing from
the CDR decision and the Henderson Report, will provide greater
transparency in the decision-making process by the AEO and will
assist in both identifying those ballot papers that are really in
dispute and preventing unnecessary challenges.®

8.97  Inthe AEC’s view, changing the existing single decision-maker to include
some panel arrangements involved a number of risks that would not
necessarily reduce delays in the return of the writs.8” The AEC noted that:

To replace the AEO with a panel that includes the AEO and two
other senior AEC officers could give rise to concerns that the
relatively straightforward process that currently exists will be
elevated to a court-like setting with the panel needing to retire to
make final decisions and then returning before the scrutineers to
notify them of the panel’s decision. An alternative process would
be to have the panel discuss the matters before the scrutineers and
reach a decision in their presence. This alternative process then
raises the issue about how any minority views are resolved in
front of scrutineers.

Inherent risks of increasing the lodging of petitions to the CDR
challenging the panel’s decisions in the absence of transparency
appear to exist if either of these two processes were to be adopted.
The risks would clearly increase where the panel decision was not
unanimous and that lack of unanimity occurred in the presence of
scrutineers. This would also run the risk described by Associate
Professor Graeme Orr in Submission No. 187 that the panel “‘would
be sitting in judgment on the decisions of other electoral officials in
a court setting’.

The AEC is concerned that delays in the return of the writs would
occur if any new process involving a proposed decision-making
panel results in the need for a written statement of reasons to be
prepared and published. The imposition of a requirement to
provide statements of reasons would appear to be inevitable to
preserve transparency in decision-making if the panel was to retire

86 Australian Electoral Commission, submission 169.17, p 9.
87 Australian Electoral Commission, submission 169.17, pp 8-9.
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8.98

8.99

8.100

from the presence of scrutineers to consider the disputed ballot
P 1Y
papers.®

In his review, Mr Henderson recommended that officials should be
prepared to “fully explain their reasoning by reference to the guidelines in
relation to their decisions on specific ballot papers’.8? The AEC noted that
presently, this full explanation of the reasoning of the decision-maker
occurs when the AEO conducts the scrutiny of the reserved ballot papers
in the presence of the scrutineers. This is all done orally as only the final
decision itself (i.e. “admitted” or ‘rejected”) is required to be recorded in
writing (see subsection 279B(7) of the Electoral Act).%

In the AEC’s view, this recommendation does not require the decision-
maker to provide a formal statement of reasons and that the adoption of
such an alternative process would create additional risks. The AEC noted
that:

This would clearly create risks that additional time may be
required to formally record the basis for decisions and to obtain
legal advice in the preparation of formal reasons for decision.®

The AEC therefore suggested that rather than adopt a three person panel
model, the effectiveness of the measures to be adopted to implement the
recommendations of the report from Mr Henderson should be reviewed
after the next federal election in which an AEO is required to review
reserved ballot papers under sections 279B, 280 and 281 of the
Commonwealth Electoral Act.%

Committee conclusion

8.101

8.102

The committee recognises that the closeness of the result in the division of
McEwen and the resulting Court of Disputed Returns’ petition was a
relatively rare event in the context of federal elections.

That said, the reversal of almost one-quarter of the AEO’s decisions in
respect of the 643 reserved ballot papers is of concern and may be seen as
putting community confidence in election results at risk. There is also the
possibility of increased disputation, as candidates in tight election contests

88 Australian Electoral Commission, submission 169.17, p 10.

89 Henderson A, Review of ballot-paper formality guidelines and recount policy (2008), p 14 (exhibit 4).

90 Australian Electoral Commission, submission 169.17, p 10.

91 Australian Electoral Commission, submission 169.17, p 10.

92  Australian Electoral Commission, submission 169.17, p 11.
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8.103

8.104

8.105

8.106

8.107

8.108

8.109

8.110

8.111

may be encouraged to take their chances by having the results of elections
reviewed by a different decision maker.

The committee supports the review process adopted by the AEC following
the decision by the Court of Disputed Returns on the McEwen petition.

The committee endorses the AEC’s proposed response in implementing
the recommendations by Mr Henderson, which the committee agrees,
should provide for a greater understanding by electoral officials and
scrutineers about rulings on formality.

The additional transparency associated with the publication of guidelines
on formality, which incorporate illustrative ballot papers based on the
judgement by the Court of Disputed Returns in the McEwen petition, is
also welcomed.

The committee supports the AEC’s arguments in continuing with a single
electoral official (the AEO for the respective jurisdiction), to rule on
formality in a recount situation, given the AEC’s adoption of the
recommendations in the Henderson review.

The committee also supports the AEC proposal that the process be
reviewed after the next federal election in which an AEO is required to
review reserved ballot papers under sections 279B, 280 and 281 of the
Commonwealth Electoral Act.

It is of concern to the committee, however, that those ballot papers which
were considered formal by the DRO even though they did not contain the
initials of an issuing officer nor a watermark were not annotated by the
DRO in such a way as to reflect the requirements of s268(2) of the
Commonwealth Electoral Act.

The committee also agrees with the recommendation by Mr Henderson
that section 268(2) be amended to require a Divisional Returning Officer
who rules a ballot paper to be formal despite the ballot paper not
containing either the initials of a issuing officer or the official mark, to
annotate the ballot paper with the words ‘I am satisfied that this is an
authentic ballot paper’.

This move is complementary to the committee’s support of moves by the
AEC to amend the wording of s209A in order to allow for ballot papers to
be printed with a ‘feature approved by the Electoral Commission’. In
combination, these amendments will serve to eliminate confusion about
ballot paper formality (see recommendation 36 below).

Accordingly, the committee recommends that the AEC adopt all of the
recommendations contained in the report prepared by Mr Henderson,
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with the exception of recommendation A(v) from that report which is the
subject of recommendation 37 of the committee.

IRecommendation 36

8.112 The committee recommends that the Australian Electoral Commission
adopt all recommendations contained in the report entitled Review of
Ballot-Paper Formality Guidelines and Recount Policy prepared for the
Australian Electoral Commission by Mr Alan Henderson, except for
recommendation A(v) which is the subject of recommendation 37.

IRecommendation 37

8.113 The committee recommends that section 268(2) of the Commonwealth
Electoral Act 1918 be amended to provide that in those cases where the
Divisional Returning Officer responsible for considering the question
of the formality of a ballot paper, is satisfied that the ballot paper is not
informal, because the Divisional Returning Officer is satisfied that it is
an authentic ballot paper on which a voter has marked a vote, the
Divisional Returning Officer be required to annotate the ballot paper
with the words ‘I am satisfied that this is an authentic ballot paper’.

Clarification of permitted official marks, and removals to ‘on-demand’
printing of ballot papers

8.114 While ballot papers are typically printed on water marked paper, the
Commonwealth Electoral Act includes provisions that give the AEC some
flexibility to print ballot papers utilising regular printers. Such provisions
are usually used by the AEC in the early stages of postal voting and at
Australian embassies overseas.®® Where ballot papers are printed locally,
the formality requirements of the Commonwealth Electoral Act require
that the ballot paper is authenticated by the initials of the presiding
officer.%

8115 According to the AEC, it had received advice from the Australian
Government Solicitor following the CDR decision on the McEwen petition

93 Australian Electoral Commission, submission 169.18, p 7.
94 Commonwealth Electoral Act, s 268.
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that put a narrower construction on the meaning of paragraph 209A(b).
The Australian Electoral Commission noted that:

It is restrictive because of the legal interpretation of the word
‘overprint’. What we have done, to some extent, may not have
been strictly legal in terms of the act but we need the flexibility. It
is just the wording in that section of the act. For example, we need
the flexibility when we print ballot papers from files sent overseas
before they actually get ballot papers.®

8116 Inthe AEC’s view, it was clearly not intended, at the time that paragraph
209A(b) was inserted in the Act, that there would be a critical distinction
between ballot papers which had acquired their colour through printing
with a coloured wash, and ballot papers which had acquired their colour
through having been printed on dyed stock.% Furthermore, the AEC noted
that:

The advice has highlighted the need to have a provision
sufficiently flexible to enable the use of evolving technology for
security printing (including ‘on demand’ printing) - which these
days can include methods which do not fall within the definition
of “overprinting’, such as the use of stock with markings visible
under ultraviolet light, or even the inclusion of holograms.®

Committee conclusion

8117 The committee notes the AEC’s legal advice and considers that there is
benefit in providing the AEC with additional flexibility in the printing of
ballot papers.

IRecommendation 38

8.118 The committee recommends that paragraph 209A(b) of the
Commonwealth Electoral Act 1918 and paragraph 25A(b) of the
Referendum (Machinery Provisions) Act 1984 be repealed, and replaced
with the words “a feature approved by the Electoral Commission’.

95 Dacey P, Australian Electoral Commission, transcript, 11 May 2009, p 34.
96 Australian Electoral Commission, submission 169.18, p 8.
97 Australian Electoral Commission, submission 169.18, p 8.
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Modernisation and sustainability of
electoral administration

9.1

9.2

9.3

The Australian Electoral Commission (AEC) has raised a number of
concerns with the committee relating to the sustainability of its operations
given the twin pressures of a reduction in the growth of appropriations
and the rising costs of conducting elections and ongoing operations.

The AEC participated in a recent inquiry by the Joint Committee of Public
Accounts and Audit (JCPAA) on the application of an annual efficiency
dividend to small Commonwealth public sector agencies. The AEC raised
concerns with the JCPAA about the application of the efficiency dividend
to the AEC. In its inquiry report the JCPAA noted that the Joint Standing
Committee on Electoral Matters was the preferred forum for addressing
issues associated with the Commonwealth Electoral Act 1918.

There are certain areas where the AEC considers that it has limited
flexibility to continue to find ongoing savings as required under current
funding arrangements. There are a number of changes that could be made
to give the AEC flexibility and provide for a business model that
incorporates a greater reliance on electronic transactions.

Election costs and cost pressures

94

As noted in chapter 2, the AEC estimate that the cost of the 2007 federal
election was $114 million, excluding $49 million in public funding
provided to election candidates. Most of the expenditure related to
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staffing costs, although advertising and promotion expenses were also

significant (table 9.1).1

Table 9.1 2007 election expenditure, to 30 June 2008 ($)

Item Amount ($)
Employee Expenses 42,517,402
Property Office Supplies and Services 6,235,077
Election Cardboard and Supplies 4,860,054
Contractors 1,945,670
Consultancy 1,265,580
Travel 2,770,215
Advertising, Promotion and Media Services 29,519,430
ITC Services 10,874,985
Mailing and Freight Services 8,296,548
Printing and Publications 4,643,200
Legal Services 485,960
Other Expenses 659,347
Sub total 114,073,467
Public funding 49,002,639
Total expenses 163,076,106
Source  Australian Electoral Commission, Electoral pocketbook: election 2007 (2009), p 73.

9.5 In real terms, the cost of the election per elector increased from $6.38 at the

2004 election to $8.36 at the 2007 election, a rise of 31 per cent. The AEC
nominated several areas where they had experienced increases in election
expenses including:

m a one-off pay increase of 5 per cent pay for polling officials;

» increased staffing costs due to a rise of approximately 2,300 temporary
staff for the 2007 election;

» running the electronic voting trials at a cost of $2.8 million; and
m a 30 per cent increase in venue hire costs.?

9.6 As noted in chapter 2, a key driver of the higher election cost in 2007 was
the increased spending on advertising. The committee calculates that if the
additional $19.3 million spent on advertising at the 2007 election
compared to the 2004 election was excluded, the cost per elector for the
2007 election would have been around $6.95, representing an 8.9 per cent
real increase in the cost of the 2007 election compared to the 2004 election.

1  Australian Electoral Commission, submission 169, p 79.
2 Australian Electoral Commission, submission 169, p 80.
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The AEC was required to fund this increased advertising expenditure by
drawing on its accumulated cash reserves, running operating losses over
the financial years 2006-07 and 2007-08.2 Such a situation is obviously
unsustainable over the longer term.

Inquiry into the effect of the efficiency dividend on
smaller public agencies

9.7

9.8

9.9

9.10

During 2008, the JCPAA conducted an inquiry into the effects of the
ongoing efficiency dividend on smaller public agencies.

The then Electoral Commissioner told the JCPAA that:

The combination of the efficiency dividend with the indexation
arrangements [...] means that we are suffering quite significant,
real losses in our running-cost appropriations and that is what we
are actually struggling with.4

In their submission to the JCPAA’s inquiry, the AEC noted that the
Commonwealth Electoral Act 1918 imposed a range of requirements that
make it difficult to achieve efficiencies:

The Commonwealth Electoral Act mandatory nature and the
prescription of its provisions are fundamentally at ‘odds” with the
application of the efficiency dividend. The prescription in the
Commonwealth Electoral Act inhibits contemporary and efficient
ways of transacting with eligible enrollees, electors, political
parties and associated entities. Efficiencies that can be brought to
bear on highly prescribed processes are few in number.®

Some examples of the constraints imposed by the Commonwealth
Electoral Act provided by the AEC included a requirement under s 38 of
the Act to maintain a divisional office network and the high level of
mandated and prescribed processes associated with maintaining the
electoral roll.

3 Australian Electoral Commission, submission 169, p 79.

4 Campbell I, Australian Electoral Commission, transcript, 21 August 2008, p 60.

5  Australian Electoral Commission, submission 42 to the Joint Committee on Public Accounts
and Audit inquiry into the effects of the ongoing efficiency dividend on smaller public
agencies, p 5.

6  Australian Electoral Commission, submission 42 to the Joint Committee on Public Accounts
and Audit inquiry into the effects of the ongoing efficiency dividend on smaller public
agencies, pp 5-6.
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9.11

9.12

In its report to the parliament, the JCPAA acknowledged the adverse
impact of the efficiency dividend on small agencies and proposed that the
government either exempt the first $50 million of all agencies’
appropriations from the efficiency dividend, excluding departments of
state (the preferred option) or exempt the first $50 million of the
appropriations of all agencies that have departmental expenses of less
than $150 million, excluding departments of state. A further
recommendation on sharing savings through coordinated procurement
was also made.”’

The JCPAA further noted that the Joint Standing Committee on Electoral
Matters was the preferred forum for addressing issues associated with the
Commonwealth Electoral Act.8 As a result, and in accordance with
concerns about ensuring the continued integrity of electoral processes and
elections, the committee considers that it must give the application of the
efficiency dividend to the AEC due attention.

Funding arrangements and the impact of the efficiency
dividend

9.13

9.14

The AEC is typically funded on an election cycle basis, with annual
appropriations rising and falling to take account of the peak of
expenditure around federal election events (figure 9.1).

The most recent resourcing review, conducted during 2003-04, provided
for a degree of budget supplementation, with an additional $28.1 million
provided over the five years to 2007-08. Additional funding of $6.3 million
over four years to 2007-08 was also provided to support roll integrity
activities (table 9.2).9 In each case, supplementation was subject to the
efficiency dividend.1

7 Joint Standing Committee on Public Accounts and Audit, Report 413, The efficiency dividend and
small agencies: Size does matter (2008), Commonwealth of Australia, p 134.

8 Joint Standing Committee on Public Accounts and Audit, Report 413, The efficiency dividend and
small agencies: Size does matter (2008), Commonwealth of Australia, pp 33-34.

9  Australian Electoral Commission, submission 169.15, p 8.

10 Australian Electoral Commission, submission 169.15, p 8.
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Figure 9.1  Australian Electoral Commission annual appropriations, 1997-98 to 2007-08,
(real $ million)
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Source  Australian Electoral Commission, Annual Report 2007-08, p 178; Annual Report 2005-06, p 156; Annual
Report 2003-04, p 136; Annual Report 2001-02, p 114; Annual Report 1999-2000, p 112.

Table 9.2 Supplementation provided to the Australian Electoral Commission following the 2003-04
resourcing review ($ million)

2003-04 2004-05 2005-06 2006-07 2007-08

General supplementation 5.1 19.7 8.0 4.1 15.4
Roll integrity activities 1.7 14 1.3 14

Source  Australian Electoral Commission, submission 169.16, p 8.

9.15 In the AEC’s view, the additional resources provided to maintain a
staffing of three full time equivalent (FTE) employees in each divisional
office was based on a ‘snapshot’ of actual staffing. As a result, it did not
take account of average staffing levels nor allow for absences including
backfilling and represented an ongoing shortfall of between $2.3 million
(45 FTE) and $4.4 million (75 FTE).1t

916  The ongoing impact of the efficiency dividend on the AEC will require it
to absorb significant savings, at a level that is significantly higher than in
past years (table 9.3).

11  Australian Electoral Commission, submission 169.15, p 8.
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Table 9.3  Annual efficiency dividends rate (per cent) and impact on the Australian Electoral
Commission’s budget ($ million)

2003-04 2004-05 2005-06 2006-07 2007-08 2008-09 2009-10 2010-11 2011-12

Efficiency 1 1 1 1.25 1.75 3.25 3.25 3.25 3.25
dividend
rate (%)

Estimated -0.9 -1.6 -0.9 -1.3 -3.0 -3.0 -3.2 -5.8 -3.2
impact on

funding

($m)

Source  Australian Electoral Commission, submission 169.16, p 8.

917  The AEC noted that the cumulative effect of the increased efficiency
dividend to 2011-12 of $29.4 million exceeds the additional resources
gained from the 2003-04 resourcing review.!2

918  Notwithstanding the impact of the efficiency dividend, the AEC pointed
to the unsustainability of continuing to incur operating losses, which over
the past two financial years has amounted to up to $17 million.3

9.19 The AEC estimated that, were it to retain the current business model
through to the next election, the cost of the election (excluding public
funding) would be $135 million.} This compares to a cost of $113 million
for the 2007 election.!® The AEC noted that:

This estimate provides for a slight increase in the scale of public
awareness leading up to the event to ensure the accuracy of the
electoral roll, but does not take account of increases in the eligible
enrolment and voting population. Further, it does not take account
of Government policy initiatives that may impact the AEC over
the next cycle such as emissions trading and the rise of ‘green’
procurement. Given the AEC’s dependency on paper, property
and logistics, the AEC is exposed to cost increases these initiatives
might bring.16

920  Should the AEC not receive significant additional funding over the
electoral cycle to meets its obligations under the Commonwealth Electoral
Act and avoid further operating losses, the AEC warned the committee
that it would result in ‘less polling places and reduced staff, both leading

12 Australian Electoral Commission, submission 169.15, p 8.
13 Australian Electoral Commission, submission 169, p 81.
14  Australian Electoral Commission, submission 169, p 81.
15 Australian Electoral Commission, submission 169, p 80.
16 Australian Electoral Commission, submission 169, p 81.
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to increased queues at polling places and an increase in the time taken to
count votes’.7

2009-10 Budget

921  Asnoted in chapter 6, the AEC will receive an additional $13 million over
the next four years as part of the 2009-10 Budget to deliver a program that
will close the gap in areas of Indigenous disadvantage by improving the
electoral enrolment and participation of Indigenous Australians.!8

9.22  The AEC is expected to have an operating surplus of $3 million in 2008-09,
which the AEC attributed to ‘a number of positions not being filled until
late in the financial year and a reduced level of spending across the
board’.? The AEC noted that:

The reduction in spending was, in part a management decision to
reduce expenditure in the 2008-09 year to improve the overall cash
position of the agency following operating losses in 2006-07 and
2007-08.

9.23  Beyond 2008-09, the AEC is expecting that expenditure will be equal to
revenue in each year over the forward estimates.?0 Appropriation revenue
over the forward estimates period will rise from $105 million in 2009-10 to
$186 million in 2010-11 (when the election is expected to be held) (table
9.4).

Table 9.4  2009-10 Budget Australian Electoral Commission appropriation revenue, 2009-10 to
2012-13 ($'000)

2008-09 2009-10 2010-11 2011-12 2012-13

Appropriation revenue 101,500 105,209 186,456 107,114 114,364
($'000)

Source  2009-10 Budget, Portfolio Budget Statements, Department of Finance and Administration, p 99.

924  The committee notes that as part of the 2009-10 Budget, further savings of
$6.1 million over four years ($1.5 million per year) are to be recovered

17  Australian Electoral Commission, submission 169, p 81.

18 Senator the Hon John Faulkner, Special Minister of State, ‘$13.0 million to help improve
Indigenous electoral participation’, media release, 12 May 2009.

19 2009-10 Budget, Portfolio Budget Statements, Department of Finance and Administration,
p 99.

20 2009-10 Budget, Portfolio Budget Statements, Department of Finance and Administration,
p 99.
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from the AEC, with savings to be achieved by reducing expenditure on
Electoral Education Centres, the use of in-house legal advice rather than
external legal providers and through implementing general efficiency
measures.?! The committee noted that the budget papers state that:

Savings will also be achieved by closing the Electoral Education
Centres located in Melbourne and Adelaide, and ceasing financial
support for the Western Australian Electoral Education Centre.
The internet and printed material will provide alternative means
of providing electoral education.?

Committee conclusion

9.25  The AEC, like many public sector organisations, faces significant cost
pressures in the delivery of its services and the need to find savings to
meet savings targets imposed by a whole of government efficiency
dividend. As a public sector agency, the AEC should not be immune from
the overall objectives of such a policy, which encourages agencies to
innovate and become more efficient in the delivery of services.

9.26  The committee notes that the 2009-10 Budget did not address the issue of
the application of the efficiency dividend to small agencies, as examined in
2008 by the Joint Standing Committee on Public Accounts and Audit.
Further, the 2009-10 Budget included an additional $6 million of savings
over four years from a range of activities, including electoral education
services in several capital cities.

IRecommendation 39

9.27  The committee recommends that the Australian Electoral Commission
be resourced appropriately in order that it continue to provide high
quality electoral services to the Australian population and to do so in a
manner that does not compromise the integrity of the electoral system.

21  2009-10 Budget, Budget Paper No 2, p 249.
22 2009-10 Budget, Budget Paper No 2, p 249.
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9.28

9.29

The committee considers that there are a range of areas where the AEC
should be given more flexibility in the delivery of its services and in
allocating its resources and has recommended such flexibilities be
provided. Such changes will also provide greater capacity for innovation
within the AEC. The committee considers that there are some services,
such as the National Tally Room, where the AEC should continue to
provide the same services as at previous elections. These are discussed
below.

Should the government accept the committee’s recommendations it is
likely that the modernisation of some administrative arrangements and
some additional flexibility in operational areas will yield some savings
over the medium term. The committee will continue to monitor the
financial pressures faced by the AEC — and if required, make further
recommendations to the government about what further resources are
required by the AEC.

National Tally Room

9.30

9.31

9.32

The provision of the National Tally Room (NTR) at the 2007 election was
estimated by the AEC to have cost $1 million to build and operate, with
significant costs including:

m $372,000 for IT services;

m $188,000 for construction and deconstruction;

m $117,000 for security;

m $96,000 for venue hire and Exhibition Park in Canberra services;
m $71,000 for contract staff; and

m $32,000 for signwriting/ painting of the tally board.?

In addition, storage costs for the tally board and associated structures are
approximately $18,000 per annum.

The cost of providing the NTR has increased significantly over recent
elections, rising in real terms by almost 110 per cent from $363,000 at the
1998 election (figure 9.2).

23 Australian Electoral Commission, submission 169, p 26.

24 Australian Electoral Commission, submission 169, p 26.
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Figure 9.2
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Australian Electoral Commission, submission 16a to the Joint Standing Committee on Electoral Matters
inquiry into certain aspects of the administration of the AEC, p 17; Joint Standing Committee on Electoral
Matters, Inquiry into the 2001 election and matters related thereto (2003),Commonwealth of Australia, p 119;
Australian Bureau of Statistics, Consumer Price Index, cat no 6401.0, viewed on 2 June 2009 at
http:/iwww.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/6401.0Mar%202009?0penDocument.

The AEC argued that its internet results centre known as the “virtual tally
room’ is now the frontline system for the transparent publication of
election results (including to media outlets), and the NTR is now primarily
a large media centre, no longer a critical and essential forum for ensuring
widespread dissemination of election results.?®> Given this, the AEC
considered that these significant costs could be avoided by discontinuing
the tally room at future elections.? The AEC noted that:

The cost of the NTR, and the burden which its establishment
within a tight timeframe places on the AEC, continue to be a
significant concern for the AEC, especially in a period in which
resources are stretched. The AEC notes that during the JSCEM’s
2007 inquiry a number of media organisations expressed their
support for the continuation of the NTR. The AEC believes that the
time has come for media organisations to be asked to share some
of the costs of the NTR. This, ultimately, is the only way of
determining the true extent of the value they place on its
continuation. While acknowledging the importance of the NTR to
some people as part of the fabric of an election and its importance
to the media the NTR is not necessary to the conduct of an
election. If in the allocation of resources for an election, the AEC is

25 Australian Electoral Commission, submission 169, p 26.

26  Australian Electoral Commission, submission 169, p 26.
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9.34

9.35

9.36

required to choose between diminishing services to electors, such
as closing polling places, having longer queues at polling places or
not running the NTR, then the AEC will deem the NTR of a lower
priority and will not continue to provide it.?

The AEC suggested that if the continued staging of the NTR is desired by
the parliament, the AEC must receive additional funding, either through
the budget or through charging, to cover associated costs.?® The AEC
considered that if the costs of running the NTR are to be recovered from
media organisations, it would be most appropriate to charge a flat fee for
access in advance.? The AEC noted that:

The quantum of fees could not be set until the costs of running the
NTR in the election year are finalised. However, it is likely that
television networks would pay the majority of access fees given
their significant usage of floor space and infrastructure.
Conditions for access to the NTR would remain the same as for the
2007 election unless otherwise determined by the AEC (rotation of
floor positions, floor space etc).®

The committee notes that early in 2007 the AEC raised a proposal to
abolish the NTR in favour of disseminating the results by electronic
means. Following stakeholder consultation which yielded vastly differing
views, the AEC announced that the NTR would continue to be staged for
the 2007 election, which would “enable broader consideration and
assessment of the future for the NTR for future elections.?

The Joint Standing Committee on Electoral Matters of the 415t parliament
examined this issue in some detail during mid-2007 and supported the
continuation of the NTR, recommending that ‘the Australian Government
ensures that the National Tally Room is retained for future federal
elections’.3? In coming to this conclusion, this committee stated that:

The committee supports the continuation of the NTR given its
historical place in Australian politics and elections. Australia is

27 Australian Electoral Commission, submission 169, pp 26-27.

28 Australian Electoral Commission, submission 169, p 27.

29 Australian Electoral Commission, submission 169.1, p 42.

30 Australian Electoral Commission, submission 169.1, p 42.

31 Australian Electoral Commission, ‘AEC to stage Tally Room at 2007 Federal Election’, media
release, 18 May 2007, viewed on 21 April 2009 at
http:/ /www.aec.gov.au/ About_AEC/Media_releases/2007/05_18a.htm.

32 Joint Standing Committee on Electoral Matters, Review of certain aspects of the administration of

the Australian Electoral Commission (2007), Commonwealth of Australia, p 54.
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9.37

one of the world’s longest running democracies, and needs to
value its history and traditions.

Furthermore, the committee notes, there is a value—and logic —in
having a central tally room in the national capital for the federal
election. This value extends far beyond dollar or logistical

considerations.

... The committee is of the view that the abolition of the NTR
would have a negative impact on the perception of the
transparency of elections.®

The government response to this committee’s report, presented in
September 2008, supported the recommendation in principle, noting that:

Prior to the next federal election, the Government will give careful
consideration to the arrangements for the National Tally Room,
including the possibility of sharing the cost of the facility with the
media. The Government will take account of the views of the
Parliament, the AEC and other interested parties, including media
stakeholders.®

Committee conclusion

9.38

9.39

9.40

The committee considers that the National Tally Room plays an important
part in elections and should be provided by the AEC at future elections.

The committee believes that the National Tally Room is much more than a
media centre on election night, providing a focus for broadcasts of election
results. It serves as a manual back up contingency in the event of
significant computer systems failures, where the capacity to revert to
alternative means of presenting election results in a timely, transparent
mannet, is of major importance to all stakeholders in the electoral process.

For a voting population that includes persons from every element of
Australia’s diverse population, and who are for that one night, focussed
on the electoral process more intently than at any other point in time, the
National Tally room represents a transparent and accessible symbol of
actual participation in the most inclusive electoral process in the world,
one which determines the future of the nation.

33 Joint Standing Committee on Electoral Matters, Review of certain aspects of the administration of
the Australian Electoral Commission (2007), Commonwealth of Australia, p 53.

34 Government response, viewed on 21 April 2009 at
http:/ /www.aph.gov.au/house/committee/em/aec/caa.pdf.
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941

9.42

9.43

The committee notes the government’s support for the continuation of the
National Tally Room and consideration of the possibility that costs could
be shared with media organisations.

While the issue of cost sharing with media organisations was also raised
with the committee by the AEC, the committee is reluctant to move
towards a funding arrangement that, by requiring media organisations to
pay for participation, could then lead to media organisations having a
greater opportunity to determine how the National Tally Room is
structured and used on election night.

Therefore the committee does not consider that a cost sharing model is
appropriate and that the AEC should fully fund the staging of the
National Tally Room.

IRecommendation 40

9.44

The committee recommends that the Australian Electoral Commission
be required to continue with staging the National Tally Room at future
elections.

Flexible regime for forms design

9.45

9.46

The current regime of forms used by the AEC is the ‘approved form” as
defined in the Commonwealth Electoral Act. Section 4 of the
Commonwealth Electoral Act defines an approved form to be a form
approved by the AEC by notice published in the Gazette. Various sections
of the Commonwealth Electoral Act refer to the use of an approved form
for the execution of an administrative function. For example, a claim for
enrolment or a transfer of enrolment must be in the approved form

s 98(2)(a)).%®

The AEC noted that the current approved form regime permits only one
approved form for each type of enrolment transaction at any one time,
with a later approved form repealing an earlier form.% An implication of
these requirements is that no more than one form can be in use at one time
for the same enrolment purpose, preventing the AEC from producing
forms in different formats for different audiences or initiatives.

35 Australian Electoral Commission, submission 169, p 76.

36 Australian Electoral Commission, submission 169, p 76.
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9.47

9.48

The AEC considered that improving the flexibility of the arrangements for
the design of forms would enhance the AEC’s capacity to tailor forms to
specific client groups, for example the vision impaired, or to persons who
would benefit from the use of a form specifically targeted to their needs,
rather than more generic ones.3” The AEC also noted that in the longer
term, any shift to the use of online transactions will require a more flexible
regime, under which appropriate designs can be developed to meet the
different requirements associated with the capture of information via
computer, whilst still providing for the use of hardcopy forms.3

In order to provide more flexibility in forms design, the AEC proposed the
introduction of a new class of forms, to be known as authorised forms.3°
These forms would be subject to authorisation by the Commission (or its
delegate) but would not require gazettal. The AEC considered that any
new power for the AEC to authorise forms should specifically allow for
the authorising of more than one form for a designated enrolment purpose
at one time.*0

Committee conclusion

9.49

The committee supports the AEC’s proposals that more flexible
arrangements be established for the authorisation of approved forms. The
committee considers that such an approach will allow the AEC to design
forms that are targeted at different groups of electors and initiatives and
facilitate the design of forms for the types of electronic transactions that
the committee has supported in this report relating to updating enrolment
details and applying for postal votes.

37 Australian Electoral Commission, submission 169, p 76.

38 Australian Electoral Commission, submission 169, pp 76-77.

39 Australian Electoral Commission, submission 169, p 77.

40 Australian Electoral Commission, submission 169, p 77.
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IRecommendation 41

950  The committee recommends that the Commonwealth Electoral Act 1918
be amended to provide a flexible regime for the authorisation by the
Australian Electoral Commission of approved forms, which will:

m allow for a number of versions of an approved form;

= enable forms to be tailored to the needs of specific target
groups; and

m facilitate online transactions.

Flexibility in the allocation of enrolment processing tasks

951  The Commonwealth Electoral Act gives the AEC greater flexibility in
allocating work across its divisional offices within the same state or
territory during an election period (between the announcement of the
election and polling day) than it has at other times.*

9.52  The AEC considered that there would be benefit in providing the AEC
with greater flexibility to conduct its enrolment-related work in a non-
election period in the same manner as during election times.*> The AEC
told the committee that:

One of the other areas we have pursued is sharing enrolment
processes across our divisions. Changing the Act to provide point-
of-receipt processing by any AEC office within a state or territory
has the potential to enhance timeliness of our operations. It will
also result in better service delivery by providing electors with a
higher level of customer service through reduced handling time.
The Act currently provides for this process to be in place during
election periods, so it seems logical to provide the same service to
electors at all times.*?

41 Commonwealth Electoral Act 1918, ss 2A to 2E.
42 Australian Electoral Commission, submission 169.18, p 3.
43 Dacey P, Australian Electoral Commission, transcript, 11 May 2009, p 3.
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9.53

9.54

The AEC considered that the benefits of such an arrangement to be

numerous, including assisting with roll processing during peak times. The
AEC noted that:

For example, last year there were some 82 roll closes, at both
State/Territory and local level, and the application of these wider
processing arrangements at all times would assist the AEC in
handling these other roll closes in an effective manner. Many of
these roll closes also occur at short notice, making the desirability
of an ongoing cross divisional processing arrangement within the
same State/Territory very high. More broadly, the wider
application would also help the AEC with scheduling and
handling of other important issues, such as unexpected staff
absences in particular divisions, absence of staff from offices for
training and or educational purposes, or the conduct of school and
community visits programs, as well as allowing further skilling up
and development of staff by exposing them to enrolment matters
that are not common in their division (e.g. rural road numbering,
an issue not often encountered by those working in predominantly
metropolitan divisions).*

In conducting its activities under such arrangements, the AEC noted that
it would “apply and maintain its usual processes and practices to ensure
that high levels of integrity of enrolment are maintained at all times,
irrespective of the division in which the enrolment form is processed.’#

Committee conclusion

9.55

9.56

9.57

The committee considers that giving the AEC additional flexibility to
share workloads across its divisional offices within a state or territory will
lead to a more effective use of resources within the AEC.

That said, the committee considers that the divisional office structure,
which gives the AEC a physical presence in almost all of the 150 divisions
across the country, is a significant asset to the AEC. The physical presence
of an AEC office and dedicated staff in a division give the AEC a capacity
to draw on local knowledge and experience when conducting roll
maintenance activities and delivering electoral education.

While the committee supports the AEC’s proposal to enable workloads to
be shared across divisional office within the same state or territory outside

44 Australian Electoral Commission, submission 169.18, p 4.

45  Australian Electoral Commission, submission 169.18, p 4.
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of election periods, the committee does not wish to see the administrative
and electoral capacity or the importance of maintaining divisional offices
reduced.

IRecommendation 42

9.58

The committee recommends that the Commonwealth Electoral Act 1918
be amended to enable the Australian Electoral Commission to manage
its workloads in non-election periods by allowing enrolment
transactions to be processed outside the division for which the person is
enrolling, provided that those transactions are processed by a division
that is within the same state or territory. This will permit workloads to
be managed in the same manner as is currently permitted during
election periods.

Electronic certified lists in polling places and pre-poll centres

9.59

9.60

9.61

At recent elections in their jurisdictions, the ACT, Western Australian,
Queensland and Victorian Electoral Commissions have used electronic
means to mark electors” names from the roll before providing them with
ballot papers, either on polling day at some or all polling places, or at
some, or all, pre-poll voting centres. At the ACT Legislative Assembly
election in 2008, no hardcopy certified lists were used at all; total reliance
was placed on personal data assistant devices as the storage medium for
the lists of voters, and the hardcopy lists (one per polling place) which
were provided as an emergency backup did not have to be used.*6

The AEC considered that the ACT experience proved to be an entirely
positive one, noting that ‘the facility was very well accepted by polling
officials, and, in the view of the ACT Electoral Commissioner, significantly
streamlined both election day and post-election activities’.*”

The AEC noted that the Commonwealth Electoral Act did not cater for the
use of electronic certified lists and proposed that the Act should be
amended to enable the use of such technology.

46  Australian Electoral Commission, submission 169.18, p 1.

47  Australian Electoral Commission, submission 169.18, p 1.

48  Australian Electoral Commission, submission 169.18, p 3.



278

REPORT ON THE CONDUCT OF THE 2007 FEDERAL ELECTION

9.62

9.63

9.64

Some of the advantages of such electronic certified lists outlined by the
AEC included:

having a smaller carbon footprint than paper lists (thereby reflecting
government policy favouring the use of “greener” technology). For the
2007 election, more than 27,500 certified lists, each on average
containing 90,000 names were scanned. The overall scanning process
involved 2.5 billion records on nearly 13 million scanned pages, printed
on over 6 million A4 sheets of paper;

ease of transportation;

reducing the need for a separate scanning process post-election, thereby
enabling quicker identification of apparent non-voting and multiple
voting;

providing an enhanced opportunity to produce automated reports
assisting with ballot paper reconciliation and voter flow monitoring,
not least because the times at which people are marked off can be
recorded automatically;

time savings associated with the location of names on an electronic list
rather than a hardcopy list can help to optimise voter flow through the
polling booths, and thereby reduce queuing times; and

a reduction in polling official error in marking incorrect names.*°

The AEC considered that having the flexibility to utilise this form of
technology in certain locations and circumstances at AEC discretion
would provide enhanced flexibility and allow the AEC to provide a better
service to voters, and to take advantage of innovations in other
jurisdictions.5

At the 2008 ACT election, the ACT Electoral Commission put in place a
range of measures to ensure the security of equipment and data including;:

treating hardware items, like hardcopy certified lists, as accountable
items;

password-protecting access to the software application;

configuring the software application to shut down after a specified
period of idleness, with a password being required to be entered to
reactivate it; and

49  Australian Electoral Commission, submission 169.18, p 1.

50 Australian Electoral Commission, submission 169.18, p 2.
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m deletion of the entire database after a specified number of unsuccessful
attempts to enter a password.%

Committee conclusion

9.65  The committee considers that there are considerable benefits for the AEC
in being able to use electronic certified lists in some situations. It is
important that if such lists are to be used, appropriate security measures
be put in place, such as those used by the ACT Electoral Commission for
the 2008 ACT election, to protect the security of the equipment and data.

IRecommendation 43

9.66  The committee recommends that the Commonwealth Electoral Act 1918
and the Referendum (Machinery Provisions) Act 1984 be amended to
enable the use of electronic certified lists in polling places and pre-poll
voting centres, with appropriate measures implemented to ensure the
security of the equipment and data.

Proposed technical and operational amendments to the
Commonwealth Electoral Act

9.67  As part of its initial submission to the committee the AEC outlined a
number of ‘technical” and “operational” amendments to the
Commonwealth Electoral Act. The AEC noted that:

There is continuing necessity to update and modernise sections of
legislation. The AEC has compiled a list of recommended basic
amendments to the CEA and the Referendum (Machinery
Provisions) Act 1984 (Referendum Act). These amendments are
consolidated into two tables. The first table outlines remedies for
technical errors and defects, such as grammatical and cross-
referencing errors. The second table outlines amendments that will
assist in the administration of the CEA and the Referendum Act.*

9.68  The suggested “technical’ amendments suggested by the AEC are outlined
in table 9.5 and table 9.6.

51 Australian Electoral Commission, submission 169.18, p 3.
52 Australian Electoral Commission, submission 169, p 71.
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Table 9.5  Suggested ‘technical’ amendments to the Commonwealth Electoral Act 1918

Provision

Australian Electoral Commission comments

17(1A)

This section still refers to subsection 91(4A) and 91(4A)(e) which were deleted
after consequential amendments to the Commonwealth Electoral Act for roll
access. Needs to be updated to refer to 90B(1) and 90B(4).

90B(1), Item 13

Replace incorrect reference to ‘the Senator’ with ‘the member’.

93(8AA),
208(2)(c) and
221(3)

The High Court held in Roach v Electoral Commissioner [2007] HCA 43 that
certain provisions of the Commonwealth Electoral Act are invalid because
they are contrary to the Commonwealth Constitution. The Court held that
subsections 93(8AA) and paragraph 208(2)(c) of the Commonwealth Electoral
Act are constitutionally invalid.

Part XI and
section 123

The ‘Electoral Commission’ is defined for the purposes of the Commonwealth
Electoral Act in section 4 and the term is used generally throughout the
Commonwealth Electoral Act. Part XI separately defines and uses the term
‘Commission’ except in section 138A where it refers to the ‘Electoral
Commission’. The distinction between ‘Commission’ and ‘Electoral
Commission’ serves no purpose and should be remedied for legislative
consistency.

171

Section 171 contains an incorrect cross-reference to paragraph 170(a)(ii),
which should be to paragraph 170(1)(b).

306A(8)

Delete reference to AFIC Codes and the Corporations Act 2001. The AFIC
Codes are no longer based in the Corporations Act 2001 and ADI’s are now
regulated by APRA under the Banking Act 1959.

314AA(1)

Remove the repeated word ‘or’ in the sentence.

318(2)

Reference to ‘3(c)’ appears incorrect. Replace with ‘3’ to correct typographical
error.

385A(2)

Delete reference to section 332 of the Commonwealth Electoral Act. Section
332 was repealed in 1999.

390A

Remove reference to section 10 of the Crimes Act 1914, as section 10 has
been repealed.

Various sections

The use of a hyphen in the words ballot and paper is inconsistent through out
the Commonwealth Electoral Act. That is, ballot paper and ballot-paper are
used interchangeably. It is recommended that the hyphen is removed.

Source  Australian Electoral Commission, submission 169, Annex 10, p 73.

Table 9.6  Suggested ‘technical’ amendments to the Referendum (Machinery Provisions) Act 1984

Provision

Australian Electoral Commission comments

49 (1)

Requires amendment to be consistent with subsection 80(1) of the
Commonwealth Electoral Act to provide for an explicit power to abolish polling
places by notice in the Gazette.

Various sections

The use of a hyphen in the words ballot and paper is inconsistent through out
the Referendum Act. Ballot paper and ballot-paper are used interchangeably. It
is recommended that the hyphen is removed.

Source  Australian Electoral Commission, submission 169, Annex 10, p 74.
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9.69  The suggested ‘operational’ amendments proposed by the AEC are set out
in table 9.7 and table 9.8.

Table 9.7  Suggested ‘operational’ amendments to the Commonwealth Electoral Act 1918

Provision

Australian Electoral Commission comments

31 (4)

This subsection comes under the heading of Assistant Australian Electoral
Officers for States, however refers to a person acting as AEO for the ACT (this
is already covered by subsection 30(4)). Should read ‘An Assistant Australian
Electoral Officer for a State who is acting as Australian Electoral Officer for the
State has, and may exercise, all the powers of the Australian Electoral Officer
for the State.’

90A

The Commonwealth Electoral Act does not explicitly prohibit the photographing
and photocopying of the roll that is available for public inspection. If the
recording of the roll by electronic device is not stopped it will allow for the
recording of electoral roll information on a large scale. This may result in
inappropriate use of electoral roll information.

90B(1) Item 16

Provision of roll information to State or Territory electoral authority. In the 2004
amendments, the mechanism for providing roll information to State and Territory
electoral authorities was rolled into the table in subsection 90B(1). An
inadvertent consequence of this is that the information can only be used for a
permitted purpose. Subsection 91A(2B) currently limits the use of this
information to any purpose in connection with an election or referendum, and
monitoring the accuracy of information contained in a Roll. States such as WA
use the information for a range of purposes, for example, jury lists.

126(2A)(b)

Section 126 deals with political parties who are applying to become registered
political parties. Located within this section is subsection 126(2A), which deals
with membership of the political party. Subsection 126(2A) applies to both
applicant political parties and already registered political parties. The current
language of paragraph 126(2A)(b) implies that any person may easily change
the Register of Political Parties at any time In reality a change to the Register of
Political Parties can only be executed by following the requirements in section
134 of the Commonwealth Electoral Act. Paragraph 126(2A)(b) should refer to
section 134 to align these two sections.

129(1)(d) and
(da)

These provisions concern the registration of political parties. The previous
government attempted to stop the registration of parties with similar names to
the established parties by introducing these provisions. Considering the result of
the AAT case on ‘liberals for forests’ and the advice sought from several Senior
Counsel it appears that these provisions would not stop parties with similar
words as existing parties from being registered. The application of these
provisions is impossible due to the subjective test in the provisions.
Recommended solution is to repeal the section or to provide a regulation making
power to prescribe certain words that may not be used,for example, ‘Labor’.

131

To become a registered political party an application must be made to the AEC
(section 126). The AEC must give the applicant notice if their application is
faulty. After the AEC has given the applicant this notice, section 131(2) provides
that the AEC is not required to consider the issue further until they receive a
written request from the applicant. As section 131 of the Commonwealth
Electoral Act currently stands, there is no limitation period on the time the
applicant can take to reply to a notice issued by the AEC. This means that there
is no resolution of applications where no response is received to a notice under
section 131(1). To facilitate administrative efficiency a reasonable time limitation
should be attached to section 131. Amend section 131 to make clear that an
application lapses if a notice under section 131(3) is not received within 90 days
of the issue of a notice under section 131(1). This will resolve applications where
no response is received to a notice under section131 (1).

(continued)
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Table 9.7 (continued)

132A and 133  These provisions cover the same topic. Sections 132A and 133 are in Part XI of
the Act dealing with Registration of Political Parties. Section 132A explicitly states
that the Commission must give reasons to applicants in relation to any decisions
made under Part XI. Subsection 133(3) states that the Commission must give an
applicant written notice of any decisions where an application of registration of a
political party has been refused. This subsection is unnecessary duplication of the
requirements of section 132A, which already requires written notice of all
decisions.

185 (1A) Repeal this provision. The current provision requires the DRO to ask Defence and
AFP for information about the movements of their personnel. For security reasons
this information is not openly available. Therefore, a DRO will not know when
Defence or AFP personnel leave for their overseas service.

195A(6) Subsection 194(2) of the Commonwealth Electoral Act provides that where a
postal vote is unlikely to reach the appropriate Divisional Returning Officer within
13 days after polling day a person can hand their postal vote to a person who is at
a capital city office of the Electoral Commission and who is an officer of the AEC
as provided for by subparagraphs 195(2)(h)(i) and 195(2)(h)(ii). Subsection 194(3)
provides that where an officer receives a ballot paper under this provision they
must deal with the ballot paper in accordance with section 195A and 228 of the
Commonwealth Electoral Act. As a matter of current procedure the AEC receives
all ballot papers from overseas electors to one post office address in Sydney. The
AEC has received advice from the Australian Government Solicitor that the
procedural requirements for dealing with postal votes as set out in subsection
195A(6) do not apply to postal votes received from overseas electors to the
Sydney post office address. For the avoidance of doubt the AEC would like
subsection 195A(6) to be amended to specifically state that it only applies to
postal votes received in accordance with subsection 194(2).

Source  Australian Electoral Commission, submission 169, Annex 10, pp 75-76.

Table 9.8 Suggested ‘operational’ amendments to the Referendum (Machinery Provisions) Act
1984

Provision Australian Electoral Commission comments

Part VII Include a provision for the date fixed for the return of the writ shall not be more
than 100 days after the issue of the writs. This will make this consistent with
section 159 of the Commonwealth Electoral Act.

Part Il Provide for Electoral Commissioner discretion for ‘Other Mobile Polling’ where it
is necessary or convenient to be done for the conduct of elections. This
provision may provide for mobile polling to be conducted other than as currently
provided, such as the town camps outside Alice Springs.

Source  Australian Electoral Commission, submission 169, Annex 10, p 77.
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Committee conclusion

9.70  The committee has commented on those sections relating to the
photographing and photocopying of the roll (s 90A) and prisoner voting
(ss. 93(8AA), 208(2)(c) and 221(3)), in chapter 11 of this report.

9.71 Apart from these sections, the committee considers that the changes
suggested above by the AEC to make electoral legislation clearer (in the
case of technical changes), or work more efficiently (in the case of
operational amendments) are supported by the committee. In respect to
section 129(1)(d) and (da), the committee favours the repeal of the section.

IRecommendation 44

9.72  The committee recommends that the technical and operational changes
proposed by the Australian Electoral Commission in submission 169,
Annex 10, with the exception of those relating to photographing and
photocopying of the roll (s 90A), (see recommendation 52) and prisoner
voting (ss 93(8AA), 208(2)(c) and 221(3)) (see recommendation 46), be
incorporated into the Commonwealth Electoral Act 1918 and Referendum
(Machinery Provisions) Act 1984 when other amendments to these Acts
are progressed.

9.73  Asa general point, the committee has recommended throughout this
report that a number of changes should be made to the Commonwealth
Electoral Act. Where any applicable section/s of the Referendum
(Machinery Provisions) Act are not specified in the recommendations, the
committee considers that where applicable, consequential changes made
to the Commonwealth Electoral Act should also be made to the
Referendum (Machinery Provisions) Act.

IRecommendation 45

9.74  The committee recommends that any recommendations in this report
that propose amending the Commonwealth Electoral Act 1918 should,
where also appropriate, be incorporated into the Referendum (Machinery
Provisions) Act 1984, to ensure consistency between the provisions
applying to elections and referenda.
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Modernising regulatory arrangements

10.1

The Commonwealth Electoral Act 1918 includes a range penalties and
processes to encourage compliance. The Australian Electoral Commission
(AEC) has proposed that these arrangements be modernised to provide a
staged approach to enforcing compliance. Events in the division of
Lindsay during the 2007 election campaign suggest that the current
penalties relating to the distribution of unauthorised material are
inadequate.

Commonwealth Electoral Act offence provisions

10.2

10.3

The Commonwealth Electoral Act is generally highly prescriptive of the
responsibilities of the AEC and the processes that the AEC must follow in
carrying out its duties. The Act also includes prescribes a range of
obligations for electors (such as the requirement to enrol and vote) as well
as obligations for candidates and political parties in some areas of their
campaign activity (such as requirements to disclose some donations and to
include on printed electoral advertisements the name and address of the
person who authorised the advertisement and the name and place of
business of the printer).!

Penalties imposed by the Commonwealth Electoral Act are, in some cases,
significant. For example, electoral bribery is subject to a penalty of
$5,000 or imprisonment for two years, or both.2

1 Commonwealth Electoral Act 1918, part XX in relation to disclosure obligations and s 328(1) in
relation to printed electoral advertisements.

2  Commonuwealth Electoral Act 1918, s 326.
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104  The AEC noted that it may adopt any or all of the following strategies in
response to an apparent breach of the Act:

m arequest to cease and desist;

» injunction action undertaken in the Federal Court to compel
compliance;

m referral to the Australian Federal Police (AFP) for investigation; and

m referral to the Commonwealth Director of Public Prosecutions (CDPP)
for preliminary advice or prosecution.

10.5  The offence provisions in the Act are solely criminal offences. The AEC
noted that, as such, the involvement of external agencies such as the AFP
and the CDPP are required in order for such matters to be pursued.?

10.6  The reliance on other agencies to pursue possible breaches of the
Commonwealth Electoral Act raised a number of difficulties in enforcing
compliance. The AEC told the committee:

The existing process for dealing with serious breaches of the Act is
that the first step is to identify prima facie evidence of the breach,
including the identity of any persons involved. The matter is then
referred to the AFP for investigation and the preparation of a brief
of evidence to be given to the CDPP.

The above processes are also subject to the guidelines issues by
both the AFP and the CDPP for the referral and handling of
alleged criminal offences. Both of these sets of guidelines refer to
an assessment of the seriousness of the alleged offence, the
resources available for dealing with these matters and the public
interest involved. It is noted that with the exception of the bribery
offence in section 326 of the Act, almost all of the penalties for a
breach of the Act are fines of up to $1,000 that under the criminal
law they are summary offences (see section 4H of the Crimes Act
1914).

Accordingly, the evaluation undertaken by the AFP of the
available resources and the relatively low penalties in the
Commonwealth Electoral Act, almost always results in the AFP
deciding not to accept the referral and therefore it is unable to
investigate breaches of the Commonwealth Electoral Act.

3 Australian Electoral Commission, submission 169.6, p 7.
4 Australian Electoral Commission, submission 169, pp 68-69.
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10.7 As an alternative to criminal action, section 383 of the Commonwealth
Electoral Act provides for injunctive relief. The power to seek an
injunction was first introduced into the Commonwealth Electoral Act in
1983. The AEC, political parties or candidates are able to use this power to
obtain an injunction to stop any alleged breaches of the Act.

10.8  The injunctive power has rarely been exercised by the AEC. The AEC
noted a number of legal and practical issues that arise in attempting to
seek the issuing of an injunction from the courts:

The major issue relates to the availability of admissible evidence,
having regard to both the requirements of the Commonwealth
Electoral Act and the common law dealing with the equitable relief
of an injunction. The High Court of Australia in the case of ABC v
Lenah Game Meats Pty Ltd [2001] HCA 63 set out the common
law test for the equitable relief available as an injunction. In short
the requirement is that the person seeking the injunction must
show (1) that there is prima facie evidence supporting a finding
that the Commonwealth Electoral Act has been breached by the
Respondent named in the proceedings; (2) that the person is
suffering damage for which a payment of compensation will be
insufficient; and (3) the balance of convenience supports the
granting of an injunction.

Accordingly, for the AEC or any other party to consider exercising
the right to seek an injunction under section 383 of the
Commonwealth Electoral Act it must possess admissible evidence
that addresses all three elements of the above common law test. In
practice, this has become an insurmountable obstacle to the
obtaining by the AEC of an injunction, especially on polling day.

10.9  Inlight of the difficulties faced by the AEC in taking action for alleged
breaches of the Commonwealth Electoral Act, the AEC considered that ‘an
entirely fresh approach’ be adopted, including a hierarchy of sanctions
that may be imposed by the AEC itself, rather than having to look to an
external agency to impose sanctions.”

10.10 The AEC proposed that the Commonwealth Electoral Act be amended to
provide the AEC with a range of options for dealing with electoral
offences including;:

5  Australian Electoral Commission, submission 169, p 69.
6  Australian Electoral Commission, submission 169, pp 69-70.
7 Australian Electoral Commission, submission 169, p 70.
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10.11

10.12

10.13

10.14

» warning letters for technical breaches;
m public shaming and reports to Parliament for more serious breaches;

m compliance agreements that are signed and published on the internet
that acknowledge the breach and agreed steps to prevent future
breaches;

m civil penalties; and
» withholding election funding for continuing breaches.®

The committee sought clarification on the AEC’s proposals and further
detail was provided by the AEC in submission 169.6. The committee notes
that the range of options under the proposed enforcement model reflects
those available to the Canadian electoral authority (Elections Canada). The
AEC considers that this model provides ‘an effective and transparent
framework in which compliance matters are able to be handled’.?

The model proposed by the AEC is for a compliance regime that is based
on a hierarchy of graduated responses to non compliance. The AEC noted
that the model is based on the well known ‘Braithwaite Enforcement
Pyramid’ that was developed in the 1980s. The lowest level of the
Enforcement Pyramid involves a softer approach which is employed more
frequently to the less serious matters of non compliance. The toughest
sanctions (such as criminal penalties), are at the apex of the pyramid and
are applied less frequently.1

The AEC noted that this does not mean that the regulator should not
retain the ability to use the toughest sanction possible to a flagrant
violation of the regulatory laws, merely that a range of sanctions often
results in making lower-level sanctions more effective in preventing the
non compliance, without needing to escalate the sanctions up the pyramid
to the more serious levels of punishment.!!

The five levels in the enforcement approach proposed by the AEC would
cover:

The first enforcement tool in the proposed Enforcement Pyramid
that is available is the publication of information about the
requirements of electoral laws. This is currently dealt with on an
administrative basis by the AEC with the publication of a range of

Australian Electoral Commission, submission 169, p 70.

9  Australian Electoral Commission, submission 169.6, p 8.

10 Australian Electoral Commission, submission 169.6, p 7.

11  Australian Electoral Commission, submission 169.6, p 7.
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information in such documents as the Electoral Backgrounders
and other Fact Sheets that are freely available on the AEC's
website.

The second level ... is the use of warning letters. While this is
currently an administrative practice within the AEC, it is proposed
that the Commonwealth Electoral Act should be amended to
clearly reflect this process and to remove any suggestion that the
only action that is available to the AEC to deal with non

compliance is criminal action.

The third level ... is the ability to publish public announcements of
the details of complaints and undertakings and agreement that
have been given that noncompliant action will be remedied. This
would provide a transparent and accountable process for the
handling of complaints.

The fourth level ... would be the ability to impose civil
sanctions/penalties. Such civil action is already contained in other
Commonwealth legislation.

The fifth level ... would be the imposition of criminal sanctions
and penalties as is currently provided for in the Commonwealth
Electoral Act.??

Committee conclusion

10.15 The committee considers that the current regulatory model under the
Commonwealth Electoral Act requires modernisation to provide for

effective methods of enforcing compliance.

10.16 The committee notes that the Electoral Reform Green Paper on Donations,

Funding and Expenditure has raised a number of issues associated with

the enforcement of current funding and disclosure arrangements. Some of

the options canvassed in the green paper include the approach adopted in

Canada discussed previously and how offences could be applied to

political parties (rather than party ‘agents”).1?

10.17  Given the uncertainty about the funding and disclosure approach,
including any changes to enforcement approaches and the limited
opportunities for the committee to examine the AEC’s proposals in detail,
the committee is reluctant to support the changes proposed by the AEC at

12 Australian Electoral Commission, submission 169.6, p 7.

13 Australian Government, Electoral Reform Green Paper: Donations, funding and expenditure (2008),

pp 69-72.
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this stage. The committee considers that this issue should be addressed,
but that it would be more effectively undertaken once the final model for
funding and disclosure reform is developed.

Events in the division of Lindsay

10.18

10.19

10.20

Under the Commonwealth Electoral Act, the maximum penalty for
printing and publication of electoral advertisements or notices that do not
include the name and address of the person who authorised it and the
name and place of business of the printer, is $1,000 if the offender is a
natural person and $5,000 if the offender is a body corporate.i4

As noted in chapter 1, the committee has not examined in detail the events
relating to the distribution of unauthorised election material in the
division of Lindsay at the 2007 election because the court processes are not
complete.

The events in the division of Lindsay gave rise to some comment from
inquiry participants about the appropriateness of penalties and other
provisions of the Commonwealth Electoral Act regarding misleading
statements.!> The ALP National Secretariat told the committee that:

The ALP remains concerned about the events which occurred in
the final week of the election campaign in Lindsay. The Committee
will be familiar with these events, which do not need to be
recounted here.

The ALP does, however, believe that the events, the investigation
process and the penalties finally issued fall well below a standard
that would be acceptable to the general community.

We believe that JSCEM should now review the provisions of the
Commonwealth Electoral Act 1918 relating to misleading
statements, specifically s.329, with a view to providing further
legislative definition to an offence under this part of the Act, and
with a view to strengthening the penalties.!

14 Commonwealth Electoral Act 1918, s 328.

15 NSW Greens, submission 64, p 5; Bowe W, submission 106, p 1; Australian Labor Party
National Secretariat, submission 159, p 4.

16 Australian Labor Party National Secretariat, submission 159, p 4.
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10.21

Media reporting of the event, and subsequent court proceedings are set
out in table 10.1.

Table 10.1  Media reporting of the events in the division of Lindsay

Date

Media comments

20 November 2007 Pamphlet claiming to be from ‘The Islamic Australia Federation’ and carrying

the ALP logo are alleged to have been distributed in the division of Lindsay.

(@)

22 November 2007  Australian Electoral Commission refers complaints by the Australian Labor

Party and the State Director of the NSW Liberal Party of Australia to the
Australian Federal Police. (b)

22 March 2008 NSW police confirm that they had commenced legal proceedings over the

incident against five men. After consulting the Commonwealth Director of
Public Prosecutions, the NSW Police charged the men under Section 328 of
the Commonwealth Electoral Act, which deals with the printing and publication
of election material. (a)

29 April 2008 Mr Troy Craig pleads guilty to one count of distributing unauthorised electoral

material. The magistrate agreed with Mr Craig’s barrister that his client's prior
good character and minor role in the incident made it appropriate for the
charge to be dismissed. (c)

7 May 2008 Mr Greg Chijoff is convicted and fined $750 for distributing unauthorised

electoral material. (d)

20 May 2008 Mr Mathew Holstein pleads guilty to distributing unauthorised election material

and is fined $500. (e)

29 April 2009 Mr Gary Clark is convicted of distributing unauthorised electoral material.

Mr Jeff Egan is acquitted of distributing unauthorised electoral material. The
court found that he did not know the leaflet failed to contain the necessary
authorisation and printing details. (f)

19 May 2009 Mr Gary Clark is fined $1,100 and was ordered to pay court costs of more

than $2,000. (f)

Source

(a) Gilmore H and Carty L, Lib charges over leaflet, http://www.smh.com.au/news/national/lib-charges-over-
leaflet/2008/03/22/1205602728688.html; (b) ABC News, ‘Candidate's husband faces expulsion over flyer
scandal’, http://www.abc.net.au/news/stories/2007/11/22/2098121.htm; (c) Perth Now, ‘Bogus leaflet charge
dropped’, http://www.news.com.au/perthnow/story/0,21498,23617680-5005361,00.htmI?from=public_rss; (d)
Jacobson G, Sydney Morning Herald, 7 May 2008, Chijoff fined over extremist scare,
http://www.smh.com.au/news/national/chijoff-fined-over-extremist-scare/2008/05/07/1210131046871.html; (e)
Herald Sun, ‘Lib supporter sorry for leaflet drop’, http://www.news.com.au/heraldsun/story/0,,23729323-
5005961,00.html. (f) Salusinszky I, The Australian, Court bites Jackie Kelly's husband,
http://www.theaustralian.news.com.au/story/0,25197,25406750-5013871,00.html; (f) ABC Local Radio, ‘MP's
husband fined for bogus election leaflets’, viewed on 20 May 2009 at
http:/Awww.abc.net.au/news/stories/2009/05/19/2574605.htm?site=local.

Committee conclusion

10.22

While the committee intends to examine in detail the events in the division
of Lindsay once court proceedings are concluded, the court judgements in
several of the cases relating to the events in the division of Lindsay, where
fines of less than $1,000 were imposed, have clearly demonstrated that the
penalties imposed under the Commonwealth Electoral Act for the
distribution of unauthorised material are inadequate.
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IRecommendation 46

10.23 The committee recommends that the penalties imposed under s 328 of
the Commonwealth Electoral Act 1918 ($1,000 for a natural person and
$5,000 for a body corporate) be revised to ensure that they provide a
greater deterrent.



11

Other issues

111  This chapter examines a number of specific issues relating to enrolment
voting eligibility (prisoner voting, and overseas and expatriate voting),
assisted voting for electors who are blind or have low vision, the optional
provision of electronic copies of electoral rolls to Senators and Members of
the House of Representatives, the counting system used to conduct the
Senate count and access to electoral roll information by the finance
industry.

Prisoner voting

112 The decision of the High Court of Australia in Roach V Electoral
Commissioner (2007) 239 ALR1 has implications for the application of the
current provisions in the Commonwealth Electoral Act 1918 in relation to the
voting rights of prisoners.

Background

11.3  Up until 1983, prisoners were generally disqualified from voting if they
were serving a sentence for an offence with a maximum of one year’s goal.
In 1983, the federal franchise was expanded to prisoners whose offences
carried a maximum sentence of less than five years. In 1995, this was
changed to an actual sentence of five years or more.!

114  Amendments to the Commonwealth Electoral Act in 2004 reduced the
opportunity of prisoners to vote by lowering eligibility to those prisoners

1 Orr G, Constitutionalising the franchise and the status quo: The High Court on prisoner voting rights
(2007), Democratic Audit of Australia Discussion paper 19/07, p 2.
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11.5

serving a sentence of imprisonment of less than three years.? More
recently, the Electoral and Referendum Amendment (Electoral Integrity and
Other Measures) Act 2006 amended the Commonwealth Electoral Act to
provide that all persons serving a sentence of full-time imprisonment,
irrespective of the length of the sentence, could enrol to vote but were not
entitled to vote at a federal election.?

There is considerable variation in the eligibility of prisoners to enrol and
vote in Australian state and territory elections, ranging from all prisoners
retaining a right to enrol and vote (South Australia and the ACT) with
thresholds varying from 12 month (NSW), 3 years (Tasmania and NT) and
5 years (Victoria). In Queensland and Western Australia, prisoners serving
a sentence of imprisonment are not eligible to vote.*

Implications of the Roach decision

11.6 In 2007, the High Court of Australia, by 4-2 majority ruled that the
relevant sections of the Commonwealth Electoral Act (s 93(8AA) and
s 208(2)(c)) were constitutionally invalid, and that the previous law, under
which prisoners whose period of imprisonment was less than three years
were entitled to vote, applied.®

11.7  Inlight of the Roach decision, the AEC considered that an appropriate
‘technical’ amendment should be made to the Commonwealth Electoral
Act (covering ss 93(8AA), 208(2)(c) and 221(3)).6

11.8  Several inquiry participants, however, considered that any exclusion of
prisoners from voting should be removed.’

119  The Democratic Audit of Australia considered that such restrictions are
symbolic and do not fit in with the logic of compulsory voting and of the
sentencing purpose of rehabilitation.®

1110 The Human Rights and Equal Opportunity Commission and the Public
Interest Advocacy Centre considered that in light of Australia’s status as a
signatory to the International Covenant on Civil and Political Rights, and a

2 Australian Electoral Commission, submission 169, Annex 3, p 30.

3 Australian Electoral Commission, submission 169, Annex 3, p 30.

4 Australian Electoral Commission, submission 169.1, Annex 5, p 56.

5  Roach v Electoral Commissioner (2007) 239 ALR1.

6  Australian Electoral Commission, submission 169, Annex 10, p 73.

7 Democratic Audit of Australia, submission 45, p 4; Human Rights and Equal Opportunity

Commission, submission 97, pp 12-17; Public Interest Advocacy Centre, submission 103,
pp 24-25.

8  Democratic Audit of Australia, submission 45, p 4.
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number of international legal developments, that the indiscriminate
disenfranchisement of groups of prisoners risks contravening
international law and argued for removal of the three-year requirement.’
The Commission believed that disenfranchisement should only be
imposed by a court during the sentencing process, where the nature and
circumstances of the offence indicate that the person is not fit to
participate in the political process.1

Committee conclusion

1111 The committee considers that it is necessary to amend the Commonwealth
Electoral Act to repeal those provisions found to be unconstitutional by
the High Court of Australia. The committee considers that the previous
three-year disqualification is appropriate.

IRecommendation 47

11.12 The committee recommends that the Government amend the
Commonwealth Electoral Act 1918 to reinstate the previous three-year
disqualification for prisoners removed from s 93(8)(b) in 2006, to reflect
the High Court of Australia’s judgement in Roach v Australian Electoral
Commissioner that s 93(8AA) and s 208(2)(c) are constitutionally invalid.

Overseas and expatriate voting

11.13  The issue of enrolment by overseas electors received considerable
attention in submissions to the inquiry, with over 65 submissions
addressing this particular subject.!! The majority of these submissions
apparently originated from a campaign coordinated by the Southern Cross
Group.?

9  Human Rights and Equal Opportunity Commission, submission 97, pp 12-17; Public Interest
Advocacy Centre, submission 103, pp 24-25.

10 Human Rights and Equal Opportunity Commission, submission 97, pp 12-17.

11 See submissions 14, 15, 16, 17, 19, 20, 21, 22, 23, 24, 25, 26, 30, 33, 35, 36, 37, 38, 39, 40, 41, 42, 43,
44, 48, 49, 52, 53, 55, 59, 69, 71, 72, 74, 75, 82, 89, 90, 91, 92, 93, 100, 101, 102, 110, 115, 117, 118,
119,120, 121, 122, 123, 124, 125, 127, 128, 129, 130, 143, 148, 151, 152, 153, 157 and 163.

12 See Southern Cross Group, media release, ‘Aussie Expats Urged to Have Say on Voting’, 30
April 2008, viewed on 20 April 2009 at http:/ /www.southern-cross-
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11.14

11.15

Submissions to the inquiry outlined a number of perceived problems with
the current restrictions applicable to eligible overseas electors (EOEs) and
raised concerns about the level of information available to expatriate
Australians regarding enrolment and voting.

The ALP National Secretariat raised some concerns with the committee
over the conduct of polling overseas, noting that:

Our research indicates that the administration of the election at
overseas posts may also have limited the franchise of Australians
residing abroad or travelling for extended periods. Particular
problems were experienced in relation to accessing reliable
information services about polling times, polling locations and
processes at overseas missions and in Australia, and the provision
of service to voters attempting to cast in-person ballots or apply
for and submit postal votes. The ALP believes that JSCEM should
look into the conduct of the 2007 overseas polling operation as
administered by the AEC and the Department of Foreign Affairs
and Trade (DFAT).13

Background

11.16

11.17

The AEC noted that there are two distinct sets of issues related to the
enfranchisement of Australians abroad — those related to principle and
those related to logistics.!*

Australians resident abroad who have a fixed intention to again reside in
Australia within six years have two specific options available to them:

m eligible overseas elector status is available for existing enrolled electors,
under the following conditions:

= the status must be applied for either three months before the elector
departs Australia or within three years of departure;

= is only available to those currently enrolled;
= the status is granted for six years initially; and

= the status can be extended by informing the relevant DRO every year
from year six onwards that the elector retains an intention to resume
permanent residency in Australia.

group.org/archives/Overseas %20Voting/2007/SCG_Media_Release_JSCEM_Inquiry_30_Apr
il_2008.pdf

13 ALP National Secretariat, submission 159, p 4.

14  Australian Electoral Commission, submission 169.6, p 16.
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11.18

11.19

11.20

m enrolment from outside Australia is available for those who have left
Australia and are not currently enrolled. Acceptance of an application
for enrolment from outside Australia confers automatic eligible
overseas elector status if the applicant:

= meets the requisite age and citizenship qualifications;
= applies within three years of departure; and

= intends to resume residence in Australia within six years of
departure.t®

There are also other electors outside Australia at any given time who may
be able to vote at an election because they are enrolled electors who are
temporarily abroad and who may require overseas voting services at a
federal event but who are permanently resident in Australia.6

In May 2006, there were approximately 16,000 eligible overseas electors on
the electoral roll. Nineteen divisions had in excess of 200 eligible overseas
electors enrolled, with the two ACT divisions (Canberra and Fraser)
having the highest eligible overseas elector enrolment of 940 and 815
respectively. Those divisions with the lowest numbers of eligible overseas
electors included Barker (7), Throsby (8) and Lyne (9).7

At the 2007 election, 70,059 votes were issued by overseas posts, an
increase of 2 per cent compared to the 2004 election.’® London and Hong
Kong issued the largest number of overseas votes, contributing 16,226
votes and 10,456 votes respectively (table 11.1).

15 Australian Electoral Commission, submission 169.6, pp 16-17.

16 Australian Electoral Commission, submission 169.6, p 17.

17 Southern Cross Group, submission 158, p 49.

18 Australian Electoral Commission, submission 169, p 58.
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Table 11.1  Votes issued by selected overseas posts, top 5 and bottom 5 posts, by type, 2007

election
Postal voting Postal voting
Overseas Post Pre Poll applications certificate (a) Total Votes
Top 5
London 12,737 3,489 3,593 16,226
Hong Kong 9,970 486 421 10,456
Singapore 2,717 110 187 2,827
New York 1,437 399 96 1,836
Bottom 5
Sao Paulo 29 0 1 29
Abuja 10 5 2 15
Pohnpei 10 3 5 13
Canakkale 4 3 0 7
Tripoli 0 0 33 0
Total 59,747 10,312 9,465 70,059
Note (a) Completed postal voting certificate returned to Australia.

Source  Australian Electoral Commission, submission 169, Annex 8, p 68.

11.21  Voting rights for Australian expatriates generally falls within the middle
of the spectrum when compared to comparable common law
democracies.?® Associate Professor Graeme Orr notes that citizenship was
only introduced into Australian law in 1981 as a mechanism of formally
restricting the franchise, which otherwise remained residency-based, and
that the ‘onus of justification rests with those who seek a dispensation for
citizens who set up a residence abroad to remain on the roll. It does not lie
on the legal tradition of favouring residency over mere citizenship.?

19 Orr G, Citizenship, Interests, Community and Expression: Expatriate Voting Rights in
Australian Elections’, Bronitt S and Rubenstein K (eds), Citizenship in a Post-National World,
Centre for International and public law, Law and policy paper 29, pp 26-27.

20 Orr G, Citizenship, Interests, Community and Expression: Expatriate Voting Rights in
Australian Elections’, Bronitt S and Rubenstein K (eds), Citizenship in a Post-National World,
Centre for International and public law, Law and policy paper 29, pp 26-27.
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Proposals for change

11.22

11.23

11.24

Submissions from Australian citizens resident overseas have drawn
attention to the limitations of the current provisions in facilitating
enrolment and many consider that they unduly exclude citizens, many of
whom assert that they have a strong interest and connection with
Australia (box 11.1). Proposals for change in these submissions include:

m extend the right to vote to all Australian citizens resident overseas;?

= amend witnessing provisions for postal voting applications to reflect
the difficulty some electors experience in having a witness who is on
the electoral roll countersign the application;?

= making it compulsory for overseas Australians on the electoral roll to
vote at an election;2? and

» the need for clearer and more accessible information regarding
enrolment arrangements for Australians travelling or residing
overseas.?

The Southern Cross Group considered that the Commonwealth Electoral
Act should be amended to provide for broader entitlement for expatriate
Australians and that, even if such moves were not supported, that more
could be done by the AEC to educate departing Australians and existing
Australian expatriates on the electoral rules applicable to them and what
they have to do to stay enrolled and participate while overseas.?®

The Southern Cross Group contends that the Roach case supports the view
that “the primary right to be enrolled is tightly linked to an individual’s
citizenship’.? As a result, the Southern Cross Group believes that there
should be no time constraints which might act to deny that right to any
overseas Australian whether they are abroad permanently or temporarily,
long-term or short-term and that the current three-year limit applying to
enrolment from overseas should be repealed together with the concept of
a six-year entitlement to be enrolled as an eligible overseas elector.?’

21  See Morris T, submission 14; Blackney S, submission 75.
22 See Coad L, submission 89.
23  See Lawton R, submission 119.

24 See Steinberg A, submission 117.

25 Southern Cross Group, submission 158, p 7.

26 Southern Cross Group, submission 158, p 30.

27 Southern Cross Group, submission 158, p 30.
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Box 11.1 Selected expatriate comments on current enrolment and voting
provisions

Mr Stephen Blackney (submission 75)

“I am an Australian who has been disenfranchised since moving to the UK in 1985. Originally 1
intended returning in 2 years but studies and then the recession in the late '80s delayed the return. At
no time, even when I voted at Australia House in that period, was I informed that I could lose the vote.
So I have had some of my citizenship taken away without seeking to become a citizen elsewhere. My
Australian passport is the only one I have, despite pressure from my employer in the '90s to adopt a

more convenient one for travel in Eastern Europe.

I come from Victoria and grew up in the bush and in Melbourne. My wife is English. She and I were
living in Flemington when we left. My family was based in Eaglemont. I am proud of being Australian,
we are different, and find it embarrassing that I can vote in the UK elections by virtue of being a
commonwealth citizen but can't vote in my own country. I would like to have my voting rights back

please.”

Ms Adrienne Farrelly (submission 90)

“I believe that the deadline of 3 years should be extended as the vast majority of Australians are now
living overseas for longer periods yet still very connected with their nation. We represent our nation
with great pride, celebrate all our national holidays such as Australia Day, Anzac Day (we even play
“two up” in Shanghai) Melbourne Cup and in Shanghai, we have the best know Australian Charity

Ball that beats all our fellow expatriate’s events insofar as being innovative, original and spectacular.

I believe the 3 year period was suitable when most overseas postings were for that period and it was
difficult to keep in touch and connected with our home land. However, in current times we are highly
connected to Australia and amongst ourselves. Disenfranchising citizens from voting freely and easily I
believe is a very damaging for a nation’s spirit. In this globalised world we are embracing many
migrants and encouraging them to become Australian citizens yet at the same time alienating
Australians abroad. Many of the Australian Diaspora have a deep connection to their homeland and it
can be quite heartbreaking when we are shunned from our motherland.”

Mr Normon Bonello (submission 121)

“I have recently re-gained my Australian Citizenship through amendments regarding Section 18
(renounced Australian Citizenship) and am once again proud to call myself Australian. Even though I
currently live outside Australia being an Australian to me should mean that I am given the privilege to
actively participate in the electoral process. Yet, currently it's not possible for me to participate in the
electoral process - which I see as unfair. I believe that I can make a positive contribution by being
allowed voting rights as I have very close ties with Australia, Australians and keep myself well
informed of issues and events that concern Australia (locally and globally) - even though I don't

currently live in Australia.

In this age of Australians being scattered around the world I would like to see provisions made to enable
me and others insimilar situations to be able to register for voting and participate in actual voting in
Australian elections.”
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11.25

11.26

11.27

The detailed amendments to the Act suggested by the Southern Cross
Group seek to allow:

» those Australians departing from Australia, or presently living overseas
having the right to:

= advise the AEC that they wish to be removed from the roll while
they are overseas; or

= remain on the roll at their present registered address without
advising the AEC of their departure. This would need to be done in
the full knowledge that failure to vote at an election or referendum
during their absence, or in any situation in which an AEC check
failed to explain their absence from the registered address, could
result in them being removed from the roll;

m request the AEC to register them as an EOE:

= there should be no requirement for the person to have to declare an
intention to return to Australia within any period. Nor should the
registration as an EOE be time limited; and

= while registered as an EOE, and if overseas on election day, an
individual should retain the right to not vote at an election or
referendum without running the risk that not voting will result in
their removal from the roll by the AEC, because voting is not
compulsory for Australian citizens abroad on polling day.?

The Southern Cross Group also proposed revised procedures in respect of
EOEs to provide updated information via email to EOEs as to their current
status as an EOE, information relating to redistributions, by-elections and
elections. Such a facility should also have a password protected facility
allowing EOEs to change their postal or email details or to check the
correctness of other aspects of enrolment.? To avoid the use of the postal
system, where a postal vote has been requested, after nominations close
and ballot papers become available, the Southern Cross Group suggest
that ballot papers could be forwarded by email (together with a serially
numbered covering advice), to be returned by post.®

At the same time as it dispatches the e-mail to EOEs announcing an
election or referendum, the Southern Cross Group consider that the AEC
should request Department of Foreign Affairs and Trade (DFAT) to send
an appropriately worded e-mail to all of those recorded in the DFAT

28 Southern Cross Group, submission 158, p 32.

29 Southern Cross Group, submission 158, p 32.

30 Southern Cross Group, submission 158, p 32.
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Register of Australians Overseas advising the recipient to check their
electoral registration. DFAT missions should be expected to pass on the
information to all Australian expatriate groups within their geographical
area of responsibility.

11.28 Inrelation to providing better education for eligible voters before they
depart Australia, the Southern Cross Group proposed introducing a new
brochure for airline staff to give travellers with their outgoing passenger
card and boarding pass outlining how to maintain enrolment when
overseas under different circumstances. Collection boxes could then be
provided at immigration desks or departure gates.’! The Southern Cross
Group noted that:

If this plan were comprehensively implemented at all international
airports and ports, at least some of the Australians who should be
on the electoral roll but currently are not would become enrolled,
because they would be educated to do so as they left the country.
With some 5 million residents leaving the country annually for a
wide variety of periods and reasons, but most returning within a
relatively short period, this step could not fail but to significantly
increase electoral participation by all eligible voters overseas on
polling day.%

11.29 The Southern Cross Group also considered that email addresses on
enrolment forms should be provided to Members of parliament and
candidates so that they can be sent appropriate information:

at least the e-mail addresses of EOEs in a particular electorate
[should be] available to the elected MPs and candidates for that
electorate. This would facilitate increased contacts between this
group of eligible voters and the individuals who represent them.
When a person becomes an EOE, for example, the sitting MP could
send the person an e-mail or letter, noting that they are now
overseas, but nevertheless encouraging them to stay in touch,
communicate any issues that they feel concerned about, and
remain connected with the democratic process.*

11.30 ALP Abroad also supported a broader franchise for expatriate Australians
and a formal responsibility for the AEC to provide electoral services to
overseas Australians. ALP Abroad suggested that:

31 Southern Cross Group, submission 158, p 32.
32 Southern Cross Group, submission 158, p 32.
33 Southern Cross Group, submission 158, p 44.
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m The AEC has a specific remit to promote enrolment and voting
as overseas voters to every Australian leaving the country and
those who the AEC is aware have left.

m Any Australian citizen can enrol to vote as overseas voter at
any time,

m Once enrolled, overseas enrolment remains valid ,subject to the
same provisions of other enrolled voters,

m That the provisions of the act that make voting compulsory for
all other voters applies to overseas voters.3

Efforts to enfranchise under current arrangements

11.31 The AEC considers that they provide “probably” the world’s most
extensive overseas voting service, and at a significant cost, despite the lack
of compulsion on Australians abroad to vote.3

11.32  There are a number of logistical and mechanical issues raised in
enfranchising and providing electoral services for Australians abroad.
Wider electoral modernisation initiatives, such as electronic update of
details and the removal of the paper form requirements in the
Commonwealth Electoral Act may alleviate some of these. The AEC noted
that changes to some other mechanical issues may be possible, but only
with longer term technological improvements in AEC systems.36

11.33 Some of the issues raised in submissions from overseas citizens and
electors were noted by the AEC. The AEC’s response to these issues noted
that:

m The AEC uses letters to communicate, which does not suit
electors abroad —The AEC is currently legislatively required to
communicate some processes to electors by post. Legislative
change could allow for more official communication to be by
email. The AEC is investigating technological change that
would allow for storage of email addresses, enabling more
automated communication through electors” preferred
medium.

m Electors have to use forms to advise of changed details —
Again, this is a legislative requirement. The AEC canvassed
new ways of updating electors” enrolled details in its Second
Submission to the Joint Standing Committee on Electoral
Matters;

34 ALP Abroad, submission 1, p 4.
35 Australian Electoral Commission, submission 169.6, p 18.
36 Australian Electoral Commission, submission 169.6, p 17.
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m The AEC does not cross reference electoral roll data with DIAC
arrivals and departure information — This is correct. Use of
departure information would not help, as departers do not
need to provide contact details or accurate absence details.
Arrivals information does not differentiate between
permanently returning Australians and temporarily returning
Australians.

m The AEC does not provide information to electors on enrolment
abroad —The booklet provided with Australian passports
provides information on enrolment supplied by the AEC. The
DFAT smart traveller website includes information and a link
to the AEC, and displays information on current electoral
events (including federal by-elections). Some DFAT posts use
their email and contact networks to advise of federal electoral
events. Given the emphasis submissions have placed on the use
of the internet by Australians abroad to ‘stay in touch’ the use
of the AEC and DFAT websites as information sources appears
appropriate to the AEC.

m (Potential) electors should be proactively contacted by AEC —
There is a clear theme in submissions that the AEC should be
proactively contacting potential electors abroad. While the AEC
will continue discussions with DFAT as to any new information
sources on Australians abroad, and any new mechanisms for
communicating with them, it is simply not feasible for the AEC
to “track” electors leaving Australia. It is not unreasonable that
electors abroad should advise the AEC of their circumstances
and contact details; any streamlined enrolment system such as
that discussed in submission two would enable more prompt
AEC response or action in such cases.

m Electors abroad are very mobile — The submissions received
back up the belief that electors abroad move frequently - some
relate multiple residences in one country and other multiple
international moves. The AEC is not equipped or resourced to
track such electors, and it may not appear appropriate to divert
more resources to an elector group that is not covered by the
compulsory enrolment or voting provisions, and away from
assisting those that are so covered to comply with the law.%

37 Australian Electoral Commission, submission 169.6, pp 17-18.



OTHER ISSUES 305

Committee conclusion

11.34

11.35

11.36

11.37

11.38

The proposals out forward by the Southern Cross Group and ALP Abroad
in relation to providing for a more generous and flexible enrolment system
have previously been raised before with former Joint Standing
Committees on Electoral Matters.

Current arrangements do require electors who are travelling overseas with
an intention to take up residence in another country to notify the AEC and
then take the appropriate steps to maintain their enrolment. However, the
committee considers that the taking of actions such as these are valid
indicators of electors” actual and continuing interest in Australian electoral
politics and their preparedness to act on their franchise.

Associate Professor Orr considered that the current arrangements were
likely to remain in place, noting that:

... there is little case in democratic theory for an expansive
expatriate franchise. In particular, citizenship by itself is an
insufficient basis for an assertion of expatriate voting rights.
Conventional as it is, the six-year rule serves as a proxy for not
transplanting roots. Those who maintain and use the franchise are,
however, permitted to keep it indefinitely, provided they maintain
the bureaucratic hurdles to prove they value the vote as a
fundamental, if not symbolic, act of expression.®

The committee agrees with Associate Professor Orr and the AEC view that
it is not appropriate to divert more resources to an elector group that is not
covered by the compulsory enrolment or voting provisions, and away
from assisting those that are so covered to comply with the law.

The committee considers that requirements for eligible overseas electors to
regularly update their enrolment and vote in Australian elections are
appropriate and form a valid method of measuring whether a continuing
interest in Australian political affairs exists. The committee therefore
supports the existing eligibility provisions relating to eligible overseas
electors in the Commonwealth Electoral Act.

38 Orr G, Citizenship, Interests, Community and Expression: Expatriate Voting Rights in
Australian Elections’, Bronitt S and Rubenstein K (eds), Citizenship in a Post-National World,
Centre for International and public law, Law and policy paper 29, pp 26-27.
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IRecommendation 48

11.39 The committee recommends that current provisions of the
Commonwealth Electoral Act 1918 regarding the eligibility of overseas
electors to enrol and vote at elections be retained.

Assisted voting for blind and low vision electors

11.40 As noted in chapter 2, the committee does not consider that its
recommendation for the discontinuation of electronically assisted voting
as conducted at the 2007 election has closed the door on electronic voting.
Changed circumstances, including improvements in technology and
higher levels of demand may lead to electronic voting or other alternatives
being reconsidered at some time in the future.

11.41 The committee notes that the AEC has already begun to address this
challenge and has lodged a supplementary submission to the committee
following the release of the committee’s report.3® Although the AEC did
acknowledge that a disadvantage with the large scale deployment of
electronic voting machines to static polling centres is cost, the AEC noted
that:

An alternative approach to providing secret and independent
voting for voters who are blind or have low vision as well as other
potentially disadvantaged groups is based on the notion of pre-
identifying voters with special needs and tailoring the nature of
the service to suit.0

11.42 The AEC went on to say that such services could include:

Online voting, where voting software that underpinned the
electronic voting trials is deployed over the internet rather than on
hardware in a polling place. Voters who are blind or have low
vision are able to access the internet with accessibility software
known as “screen readers’ loaded on their own computers. The
screen reading software reads the contents of the web page to the
user. The web page needs to be designed to accommodate
accessibility software for optimum performance; and

39 Australian Electoral Commission, submission 169.17, p 11.
40 Australian Electoral Commission, submission 169.17, p 11.
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Braille ballot papers that could be produced specifically for pre-
registered voters and in the numbers required.*

Committee conclusion

11.43

The committee welcomes the AEC’s continued efforts to examine
alternative approaches for assisted voting for electors who are blind or
have low vision. The committee supports the AEC’s efforts to develop
alternative arrangements that will provide secret and independent voting
for electors who are blind or have low vision that are viable and that will
be sustainable over the longer term.

IRecommendation 49

11.44

The committee recommends that the Australian Electoral Commission
continue to work with organisations representing electors who are blind
or have low vision to investigate the viability and sustainability of
assisted voting arrangements aimed at providing secret and
independent voting for electors who are blind or have low vision.

Roll and certified list prints in electronic form

11.45

11.46

A table in section 90B of the Commonwealth Electoral Act sets out the
persons and organisations to whom the AEC must give information in
relation to the rolls and certified lists of voters, and specifies the
information to be given and the circumstances in which it is to be given.
Items 7 to 10, 11 to 14, and 15 in the table specify information to be given
to Senators and Members of the House of Representatives; all of those
items refer to the supply of ‘a copy’ or ‘copies’ of either certified lists or
rolls, and thereby require the supply of hardcopy documents.*

According to the AEC, such a requirement does not reflect the increasing
use of technology to store information in large quantities. As such, the
AEC considered that the Commonwealth Electoral Act should be
amended to permit Senators and Members of the House of

41 Australian Electoral Commission, submission 169.17, p 11.

42  Australian Electoral Commission, submission 169.18, p 2.
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Representatives to elect to receive a copy of a roll or certified list in
electronic format, rather than just hard copy format.*

Committee conclusion

11.47

The committee supports the AEC’s proposal that the Commonwealth
Electoral Act be amended to provide for the supply of a copy of a roll or
certified list in electronic format, rather than just a hard copy format,
where a Senator of Member of the House of Representatives elects to do
SO.

IRecommendation 50

11.48

The committee recommends that the Commonwealth Electoral Act 1918
be amended so that:

m where an item in the table in s 90B of the Act entitles a Senator
or Member to receive one copy of a roll or certified list, that
item be amended to permit the Senator or Member to opt for
the relevant copy to be supplied in electronic rather than
hardcopy form; and

m where an item in the table in s 90B of the Act entitles a Senator
or Member to receive three copies of a roll or certified list, that
item be amended to permit the Senator or Member to opt to
receive one of the copies in electronic rather than hardcopy
form, and to receive either zero, one or two hardcopies.

Senate counting systems

11.49

Under the proportional representation system used for Senate elections, a
candidate is required to achieve a minimum ‘quota’ of votes. With six
candidates elected at a half Senate election, a quota is equal to the number
of formal ballot papers divided by one more than the number of Senators
to be elected and then adding one to the result. In percentage terms this is
means that 14.3 per cent of the formal vote is needed to win one of six
Senate seats in a half-Senate election.

43  Australian Electoral Commission, submission 169.18, p 2.
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11.50

11.51

Under the full preferential system used in Senate elections, vacancies are
filled as candidates achieve the quota. A candidate whose first preference
votes equal or exceed the quota is declared elected. Votes surplus to the
quota that have been cast for successful candidates are transferred (at a
reduced value) to the remaining candidates according to the second
preferences recorded by the voters. As each candidate receives a quota, the
candidate is elected and their surplus votes are distributed to those
candidates remaining in the count. If all surplus votes have been
distributed and vacancies remain to be filled, the candidate with the
smallest number of votes is eliminated with those votes being distributed
among remaining candidates according to continuing preferences as
expressed on the ballot papers until all positions are filled.

At the 2007 federal election, first preferences elected at least two Senators
from each of the major parties in each state (table 11.2).

Table 11.2  Senate quotas achieved on first preferences, by jurisdiction, 2007 election

Australian Labor Party  Liberal/Nationals Greens
New South Wales 2.9448 2.7528 0.5898
Victoria 2.9191 2.7652 0.7055
Queensland 2.7438 2.8282 0.5124
Western Australia 2.5203 3.2351 0.6507
South Australia 2.4933 2.4698 0.4542
Tasmania 2.8067 2.6172 1.2690
Australian Capital Territory 1.2251 1.0260 0.6442
Northern Territory 1.4081 1.2007 0.2646
Source  Australian Electoral Commission, 'Virtual Tally Room, Senate, First preferences by candidate’, viewed on 23

11.52

February 2009 at http://results.aec.gov.au/13745/Website/SenateStateFirstPrefs-13745-NSW.htm.

The number of iterations of counting used to allocate surplus preferences
and exclude unsuccessful candidates varies significantly across
jurisdictions, with the number of iterations (‘counts’) positively related to
the number of candidates (table 11.3).
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Table 11.3  Counts required to complete Senate election, by jurisdiction, 2007 election

Number of candidates Counts required
New South Wales 79 246
Victoria 68 215
Queensland 65 200
Western Australia 54 197
South Australia 46 173
Tasmania 28 109
Australian Capital Territory 16 1
Northern Territory 11 1

Source  Australian Electoral Commission, ‘Virtual Tally Room, New South Wales - Result of the Transfer and
Distribution of Preferences’, viewed on 23 February 2009 at
http://results.aec.gov.au/13745/Website/External/SenateStateDop-13745-NSW.pdf.

11.53 There are a number of counting systems used in proportional
representation systems. While the particular counting system used may or
may not lead to different results to that which would occur if another
system was used, inquiry participants pointed out the possibility that
changing the counting system might also change Senate results in some
states, if certain assumptions were made about preference flows.

Criticisms of current counting arrangements

11.54 According to Mr Anthony van der Craats, the current formula to
determine the surplus transfer value ‘seriously distorts the proportionality
and value of the vote’.# Mr van der Craats argued that:

The formula used is based on the value of a candidate’s surplus
divided equally by the number of ballot papers allocated to the
candidate who holds a surplus value. Ballot papers received by a
successful candidate at a fraction of its original value are
transferred at the same value as a ballot paper that held a
significantly higher value.

The result of this distortion in the value of the vote can result in
the election of a candidate not based on merit or voters support.
The system currently used was adopted as a trade off at a time
when the method of counting the ballot was undertaken by a
manual process. With the use of computer aided counting the

44 van der Craats A, submission 51, p 3.
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11.55

11.56

11.57

11.58

Transfer value =

11.59

system and formula used is no longer justified and should be
reviewed.®

Mr van der Craats proposed that the current system be replaced with a
counting system which both changes the method of calculating the
surplus transfer value and the method for distributing preferences when
candidates are excluded from the count. Such a change would involve a
change from the current “inclusive Gregory’ counting system to one that
incorporates the ‘weighted inclusive Gregory’ counting system to calculate
the surplus transfer value in association with a ‘reiterative’ counting
system when candidates are elected or excluded.

Under the current “inclusive Gregory” system, the surplus transfer value is
calculated as:

Number of surplus votes
Total number of ballot papers received

Transfer value =

Under the ‘weighted inclusive Gregory’ system, the surplus transfer value
is given appropriate weights to reflect their contribution to previous
counts. The following formulae are used in calculating the surplus transfer
value. For those votes that the candidate receives at full value:

Number of surplus votes
Total number of votes received

Transfer value =

For those votes that a candidate receives from another candidate’s surplus,
the transfer value is expressed as:

Number of surplus votes
Total number of votes received

x Transfer value applied to previous candidate

Under the counting system proposed by Mr van der Craats, the change to
calculating transfer values from the inclusive Gregory method to the
weighted inclusive Gregory method would be supplemented by a change
in the ‘segmentation” process, whereby the count progresses on a
reiterative basis. Mr van der Craats notes that under this system:

A reiterative count recalculates the quota each time a candidate is
excluded from the count and does a complete fresh recount from

45 van der Craats A, submission 51, p 3.
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11.60

11.61

11.62

11.63

the start as it more accurately reflects the distribution of
preferences (ie: under the current segmented system a voter is
effectively denied the choice of voting for an elected candidate if
the voter’s 2nd preference is only distributed after their 2nd choice
has been declared elected!*

Mr van der Craats considered that the current segmentation process can
produce an ‘unfair decisive outcome” in the results of the distribution
process. Mr van der Craats noted that the existing process was:

... originally introduced to limit the extent of distortion that occurs
as a result of the paper based surplus transfer value.

The aggregating and segmentation of the vote is another outdated
system left over from the need to facilitate the ease of a manual
count. With the adoption of a computer counting system and the
use of a value based surplus transfer formula there is no real
justification to maintain the aggregated segmentation distribution
of the ballot.#

Mr van der Craats noted that such a reiterative counting process could be
undertaken using a number of methods including the “Wright’ system,* or
the “‘Meeks” method.*

The committee noted that the counting system adopted by the Western
Australian Electoral Commission for Legislative Council elections had
been recently changed to use the weighted inclusive Gregory method
rather than the inclusive Gregory method. This change was prompted by
concerns arising in the 2001 Legislative Council elections that in close
contests the choice of method can influence outcomes.>

Several inquiry participants expressed support for a change to adopt the
weighted inclusive Gregory method rather than the inclusive Gregory
method for Senate elections. The Proportional Representation Society told
the committee that:

In Senate elections, the transfer value is currently calculated by
dividing the elected member’s surplus by the number of ballot
papers received by the elected candidate. This value is calculated

46 van der Craats A, submission 51.2, p 15.

47 van der Craats A, submission 51, p 4.

48 van der Craats A, submission 51.1.

49 van der Craats A, submission 188.1.

50 Miragliotta N, “Little differences, big effects: An example of the importance of choice of
method for transferring surplus votes in PR-STV voting systems’, Representation, vol 41 no 1,
pp 15-24.
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without regard to the previous value of these ballot papers, which
could range downwards from full value (1.0), through various
previous transfer values to as low as 0.01 or thereabouts. Hence
some votes can actually increase in value and have an undue
influence in the count. So much for “one vote, one value”!

The Electoral Reform Society argues that instead of this flawed
averaging mechanism, there needs to be a weighted calculation on
each bundle of votes at their previous values. This calculated
transfer value is the elected person’s surplus divided by the total
vote value (not total ballot papers) received by the elected
candidate. This figure would then be multiplied by the previous
transfer values of each bundle.

... While this procedure is more accurate than the current
averaging method, it is more complicated. However now that all
Senate elections are conducted by the Australian Electoral
Commission using computer data entry procedures, any
complications in the calculations can easily be handled
electronically.

11.64 Mr Antony Green, whilst noting that there was not a right or wrong
method, also expressed support for the weighted inclusive Gregory
method:

I would recommend the weighted inclusive Gregory method —
which I have outlined here and which is being used at the next
Western Australian election —simply because in this example,
because the Liberal Party got well over two quotas, when it
reached the third quota suddenly everything reverted back to
ballot papers instead of votes. That is a manual system which
assists and gives a lot more power at that point to a party which
has more than a quota to any party which has less than a quota. I
think the votes are effectively being treated unequally at that point
and they should be treated equally.*

Election outcomes under different current counting arrangement

11.65 The impact of adopting the weighted inclusive Gregory method was
demonstrated by Mr Green in the case of the 2007 Victorian Senate count.
In calculating the impact of the different counting systems, Mr Green
made the important assumption that One Nation had lodged a group

51 Green A, transcript, 23 July 2008, p 21.
52 Green A, submission 62.1, pp 23-26.
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11.66

11.67

11.68

11.69

voting ticket that preferenced the Liberal Party of Australia ahead of the
Australian Labor Party — the reverse of how preferences were allocated
on group voting tickets lodged by One Nation.5

Under such a scenario, Mr Green calculated that using the inclusive
Gregory method, the last candidate elected would have been the
Australian Greens’ candidate, Mr Richard Di Natale. Under the weighted
inclusive Gregory method, the last candidate elected would have been the
Australian Labor Party’s candidate, Mr David Feeney.%

It is important to note that results modelled by Mr Green would only have
come about with the assumption that the One Nation preferences had
been reversed.

Mr van der Craats modelled the 2007 Senate election results using his
proposed counting system for each state and territory, without making
any changes to the actual preferences specified by parties and candidates.
According to Mr van der Craats, the Senate results would have been
unchanged in all states and territories except for Queensland.% In
Queensland, Mr van der Craats calculated that under two alternative ways
that could be used in a reiterative counting process (the “Wright” and
‘Meeks’ approaches), the Senate result in Queensland would have resulted
in the last Senate vacancy being filled by the Australian Greens’ candidate,
Ms Larissa Waters, rather than the Australian Labor Party candidate, Mr
Mark Furner.%

The committee noted that the AEC was not in a position to provide an
independent check of the figures given to the committee by Mr van der
Craats, since that would require the independent development of software
to implement the “Wright” and “Meeks’ counting methods.5” The AEC also
noted that:

If Mr van der Craats’ figures are taken at face value, a different
result would have been produced by the “Wright” and ‘Meek’
methods at last year's Senate election in Queensland. About that
there is little that can be said: different counting methods, by
definition, will in some cases produce different results. The mere
fact of difference does not establish that the “Wright’ and ‘Meek’
methods have any greater legitimacy than the current system.

53 Green A, submission 62.1, p 23.

54 Green A, submission 62.1, p 23.

55 van der Craats A, submission 51.3.

56 van der Craats A, submission 188.1, p 40.

57 Australian Electoral Commission, submission 169.3, p 5.
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Finally, as the AEC understands it, Mr van der Craats has not
provided any simulation of the effect at last year's Senate election
of using a non-iterative Weighted Inclusive Gregory method, as is
done at Upper House elections in Western Australia.’®

Australian Electoral Commission advice on Senate counting systems

11.70  The committee requested that the AEC provide advice on Mr van der
Craats’ criticisms of the current Senate counting system.

11.71 The AEC noted that Mr van der Craats” preference to move to the
weighted inclusive Gregory method was not new, having been raised with
the then Joint Select Committee on Electoral Reform in its review of the
1984 election.’® The AEC’s submission to the Joint Select Committee on
Electoral Reform noted that it is difficult to compare different approaches
and say that one is ‘better” than the other, noting that:

The preliminary point should be made that proportional
representation systems of scrutiny can be no more than devices to
provide, first, for the representation within a legislature of a
reasonable cross-section of views and, second, for the
representation of political groups in approximate proportion to
their support within the electorate. Provided that two or more
systems satisfy these broad criteria, there is very little basis for
arguing that one is better than another, and the choice between
any two must rest on the criterion of ease of practical
implementation. No process whereby the complex preferences of
millions of voters are agglomerated into an election result in which
six candidates are successful and the rest are not can be said to be
definitively 'correct' or “accurate’.

In addition, the Commission would reject as fallacious the
proposition that there exist real but unobservable entities called
‘vote values” which it is the duty of the system to reflect in the
formula laid down for the calculation of “transfer values’. To base
... [prescriptions] for legislative change on such a proposition
would be to give overriding normative significance to what is
merely a metaphor which has been used in the past to describe the
mathematics of proportional representation systems.®

58 Australian Electoral Commission, submission 169.3, p 5.
59 Australian Electoral Commission, submission 169.3, p 2.
60 Australian Electoral Commission, submission 169.3, p 2.
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11.72

11.73

The AEC also noted that ‘it cannot be seriously asserted that the result
produced by one would be any more legitimate than the different result
which the other would produce in certain restricted circumstances’.t!

In its advice to the committee for this inquiry, the AEC reiterated the view
that it put forward in 1984, and disagreed with Mr van der Craats that
there existed in surplus transfers a ‘correct’ proportional value of the
vote.?? The AEC noted that:

While it can easily be demonstrated that different electoral systems
or formulae have different properties and therefore are capable of
producing different results, it does not follow that there must,

among a number of such formulae, be a ‘correct’ one.%

Committee conclusion

11.74

11.75

11.76

The committee accepts that there is not necessarily a single ‘correct’
system by which surplus votes for Senate candidates are transferred when
a candidate is elected or eliminated from the count. The existence of
anomalies, such as that which lead to a change in counting system from
the inclusive Gregory method to the weighted inclusive Gregory method
for upper house elections in Western Australia, does not reduce the
legitimacy of a voting system.

The committee also does not support a change in segmentation
arrangements to a ‘reiterative” approach suggested by Mr van der Craats.
Although counting under the current system is conducted by computer,
the committee considers that one of its strengths is that it can be
conducted manually if necessary, thereby providing greater transparency
and redundancy than a counting system that may only be conducted by
computer.

The committee agrees with the AEC that there appears to be no benefit in

moving to a new counting system when the system that is currently used

has general acceptance and legitimacy. The committee therefore considers
that the current counting system used for Senate elections be retained.

61 Australian Electoral Commission, submission 169.3, p 2.

62 Australian Electoral Commission, submission 169.3, p 2.

63 Australian Electoral Commission, submission 169.3, p 2.
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IRecommendation 51

11.77

The committee recommends that the current counting system used for
Senate elections be retained.

Finance industry access to the electoral roll

11.78

11.79

One of the issues considered by the committee was whether the finance
industry should be provided with a greater level of access to electoral roll
information than it is currently entitled to.

Companies providing proof of identity services for the financial sector are
provided with limited information (name and address only) from the
electoral roll. The use (“permitted purposes’) for which this roll
information may be used is strictly limited to identity verification for the
purposes of the Financial Transaction Reports Act 1988 (FTR Act) or carrying
out customer identification procedures under the Anti-Money Laundering
and Counter-Terrorism Financing Act 2006 (AML/CTF Act). The roll
information must not be used for any other purpose.5 Subsection 90B(4) of
the Commonwealth Electoral Act does not permit the Australian Electoral
Commission to provide date of birth information for FTR Act or
AML/CTF Act purposes.

Background

11.80

11.81

11.82

Under the Commonwealth Electoral Act, members of the public may
inspect the electoral roll at AEC offices. The publicly available roll
contains name and address details.

Members of Parliament, political parties, approved medical researchers
and public health screening programs may also be supplied with
confidential roll information. For medical health researchers, this may,
include electors’ gender and age range information.

In addition, certain government agencies (“prescribed authorities’) may be
supplied with confidential roll information, for the prescribed purposes

64 AEC website, ‘Supply of elector information for compliance with identity verification
legislation’, viewed on 26 April 2009 at
http:/ /www.aec.gov.au/Enrolling_to_vote/ About_Electoral Roll/id_verification.htm.
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11.83

11.84

that are set out in schedule 1 of the Electoral and Referendum Regulations
1940.

The AML/CTF Rules require ‘reporting entities’ (as defined in the
AML/CTF Act) to collect and verify certain information regarding their
customers in order to confirm their identity. Specifically, the AML/CTF
Rules (at 4.2.13) provide that a reporting entity may achieve “electronic-
based safe harbour’ if it can verify the following information via electronic
means:

m the customer’s name and the customer’s residential address using
reliable and independent electronic data from at least two separate data
sources; and either

» the customer’s date of birth using reliable and independent electronic
data from at least one data source; or

m that the customer has a transaction history for at least the past three
years.®

The Global Data Company noted that these criteria for safe harbour in
respect of electronic verification represent the benchmark against which
‘reporting entities” will assess their customer’s identity and sought greater
access to electoral roll data on this basis.5

Proposed changes

11.85

11.86

Although name and address information is available from the electoral
roll to prescribed organisations, Global Data Company, the Australian
Finance Conference and FCS OnLine noted that they currently are unable
to access independent and reliable date of birth or transaction history data
in Australia and that the provision of date of birth information would be
an important enhancement to FTR Act and AML/CTF Act identity
verification requirements.5’

Global Data Company considered that the date of birth data should be
made available to prescribed organisations for facilitating the carrying out
of an applicable customer identification procedure under the AML/CTF
Act for the following reasons:

65 Global Data Company, submission 70, p 2.

66 Global Data Company, submission 70, p 2.

67 Global Data Company, submission 70, p 2; FCS OnLine, submission 83, p 1; Australian Finance
Conference, submission 104, pp 2-3.
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m The date of birth data recorded on the Electoral Roll represents
the most reliable and independent source of data for the
purposes of identity verification under the AML/CTF Act;

m There is no reason to believe that the provision of date or birth
information to prescribed organisations (which already receive
name and address information) would be technically or
logistically difficult to achieve;

m In light of the existing protections afforded by the Electoral Act
for any Electoral Roll information disclosed to prescribed
organisations for AML/CTF Act purposes, there is no increased
danger or risk relating to privacy or unauthorised use or
disclosure of such information; and

m The necessary amendments to the Electoral Act to allow for the
provision of date of birth information would be relatively
straightforward.6®

11.87 It is important to note that name and address details from the electoral roll
are not distributed widely in the financial industry, with a limited number
of agencies verifying information sent to them against the electoral roll.
Global Data Company described how the process worked in practice:

We are given, on a quarterly basis, a disk from the AEC which
contains the current electoral roll. That is then uploaded and
stored securely by us. Then, for instance, if you are opening a
savings account online, you might go to a web portal; you would
enter your name, address, telephone number, and date of birth,
not dissimilar to going to a bank and giving them your drivers
licence and recording that information. Once you press ‘submit’,
that data is encrypted, sent to our different databases, and then all
we provide back is whether that was a match to the data on our
databases, or no match. I think it is important to note that we do
not give back any physical data at all; it is only allowing the
reporting entity to know that that person is who they say they

are.%

11.88 FCS OnLine also considered that wider use of the electoral roll for identity
verification would be beneficial and that where a person consents to

identity verification, businesses should be able to use the electoral roll for
such information.”

68 Global Data Company, submission 70, p 3.
69 Sedgely E, Global Data Company, transcript, 12 August 2008, p 33.
70  FCS OnlLine, submission 83, p 2.
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11.89  Australian Finance Conference supported a re-instatement of provisions

withdrawn in 2004 allowing electronic access to the electoral roll for debt
collection purposes by the private sector. * The Conference noted that:

In the current economic climate which has seen customers of our
Members increasingly facing financial stress, we see the potential
for a correlated increase in default or non-payment in the near
future. The ease with which a customer can walk away from their
contractual obligations to repay by changing residence and
impediments to easily locating them is of concern to the industry.
Yet again, customers that do the right thing will bear the
consequences with the attendant increase in the costs of products
or services to offset the default losses. In our view, there is a strong
economic and public interest argument to support the
reinstatement of access by the finance industry to an electronic
copy of the electoral roll to assist with debt recovery and
receivables management.

We believe access can be provided in a way which restricts the
secondary use to this purpose thereby minimising the potential for
abuse of the privacy of the personal information contained in the
roll. Access by the private sector for AML purposes has provided a
good model in this regard. Further, the current access provisions
within the Act recognise that at times the balance must shift from
privacy in favour of other public interests, like protection of the
public revenue. For example, a number of Government
Departments and Agencies (eg Centrelink, Comsuper, Department
of Human Services, Department of [Education], Employment and
Workplace Relations) are able to use the electoral roll to locate
persons for debt recovery purposes. There is equally a public
interest in the private sector recovering what it is owed."

Committee conclusion

11.90

11.91

While the committee can see some benefit in providing date of birth
details for the purposes of the anti money laundering and counter
terrorism requirements, it does not support the provision of date of birth
information from the electoral roll.

The committee recognises that a number of government agencies have
access to the electoral roll and candidates and political parties have access

71  Australian Finance Conference, submission 104, p 3.

72 Australian Finance Conference, submission 104, p 4.
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11.92

to certain details for electioneering purposes. That said, the committee
places a very high value in ensuring that, wherever possible, elector
information should remain private and that there be no wider secondary
use of such information. Such an approach is required to ensure that
potential electors are not dissuaded from enrolling because they hold a
perception that their information will be shared across a number of
spheres for non-electoral related purposes.

The committee therefore considers that the current arrangements relating
to the provision of electoral roll information to prescribed organisations
for the purposes of identity verification under the Financial Transaction
Reports Act 1988 or carrying out customer identification procedures under
the Anti-Money Laundering and Counter-Terrorism Financing Act 2006 be
retained.

IRecommendation 52

11.93

11.94

11.95

The committee recommends that the current arrangements relating to
the provision of electoral roll information to prescribed organisations
for the purposes of identity verification under the Financial Transaction
Reports Act 1988 or carrying out customer identification procedures
under the Anti-Money Laundering and Counter-Terrorism Financing Act
2006 be retained.

On a related matter, AEC noted that s 90A of the Commonwealth
Electoral Act does not explicitly prohibit the photographing and
photocopying of the roll that is available for public inspection. The AEC
suggested that if the recording of the roll by electronic device is not
stopped, it will allow for the recording of electoral roll information on a
large scale and potentially result in inappropriate use of electoral roll
information.”

Given the pace of technological developments, the committee agrees with
the AEC and considers that it is important to specify that making a copy
or copies of the electoral roll that is available for public inspection should
be prohibited, whilst recognising also that it may still be necessary for
authorised persons to copy the information for legitimate purposes.

73 Australian Electoral Commission, submission 169, Annex 10, p 75.
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IRecommendation 53

11.96 The committee recommends that the current provisions of the
Commonwealth Electoral Act 1918 relating to the inspection of electoral
rolls be amended to explicitly prohibit the unauthorised photographing
or photocopying of any roll that is made available for public inspection.

Daryl Melham MP
Chair
2 June 2009



Dissenting Report — Mr Scott Morrison MP,
Senator the Hon Michael Ronaldson,
Senator Simon Birmingham, Liberal Party of
Australia, Hon Bruce Scott MP, The
Nationals

Introduction

The Commonwealth Electoral Act mandates that Australian citizens undertake
some basic tasks to meet their obligations in relation to the conduct of elections,
namely:

m to enrol to vote,

m to accurately maintain their enrolment at their permanent place of
residence,

m to cast a vote when an election is called, and,

m to fully extend preferences to all candidates contesting election for the
House of Representatives in their local electorate.

These requirements are the basic building blocks of our system of compulsory
preferential voting. They are not onerous requirements. They represent the modest
responsibilities of citizenship. The vast and overwhelming majority of Australians
fulfil these responsibilities.

Yet the majority report of the Government members of the Committee concludes
these requirements impose an unwarranted inconvenience on citizens and seeks to
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apply a lowest common denominator approach to reform of our electoral laws.
This approach is opposed by Coalition members of the Committee.

In the lead up to the last election the AEC conducted a highly successful campaign
encouraging Australians to value their vote. The campaign led to a surge in
enrolments prior to the election, based on the active response of citizens to this
important message. The recommendations of the majority report are in direct
conflict with this message.

The majority report argues for a relaxation of important measures introduced to
protect the integrity of our electoral process and most significantly the electoral
roll itself. The product of their recommendations is to reward complacency
towards our democracy and appease those who fail to meet their responsibilities
under the Act. Such recommendations include:

» extending the close of rolls and thereby reducing the time available for
scrutiny of late enrolments by the Australian Electoral Commission
once an election is called;

m weakening existing proof of identity requirements for those found not
to be on the roll;

m removing any sanctions for failing to maintain your enrolment as
required under the Act;

= removing the requirement for voters to fully exhaust preferences for
House of representative elections.

The approach taken in the majority report to address the problem of people failing
to maintain their enrolment or vote properly is to simply ignore it. In short, they
seek to legitimise illegitimate behaviour, rather than uphold and enforce the
reasonable requirements of the Act. This is a lazy and dangerous approach that is
not supported by Coalition members of the Committee.

Coalition members commend and support efforts by the AEC to boost enrolments,
including on-line registration with appropriate safeguards. However, we do not
believe this should achieved at the expense of the integrity of our electoral system
or by diluting the responsibilities of citizens under the Act.

A century ago Australia was one of only a handful of functional democracies
around the world. As a consequence we must not only continue to prize our own
democracy but be a standard bearer for all those who have paid a heavy price to
join the family of democratic nations.

The enemy of democracy is complacency. The measures recommended in the
majority report and highlighted below seek to reward such complacency.
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Accordingly the Coalition members oppose the following recommendations of the
majority report:

Recommendation 1

The committee recommends that Section 155 of the Commonwealth Electoral
Act 1918 be repealed and replaced by a new section which provides that the date
fixed for the close of the rolls shall be 7 days after the date of the writ.

The closure of the rolls seven days after the issue of a writ is a significant threat to
the integrity of the electoral roll.

Closing the roll at 8 pm on the day the writs for the election are issued (usually
three or four days after the election is called) for people enrolling for the first time,
and people re-enrolling after being removed from the roll, currently gives the AEC
an extra 7 days to verify new enrolments and an extra 4 days to verify changes of
address.

At a time when the AEC is processing a large number of enrolments, these
changes have greatly assisted the AEC in identifying and discounting fraudulent
enrolments. Under the old scheme, to which Labor proposes returning, more than
520,000 changes to enrolment or new enrolments were submitted to the AEC in
the seven-day period before the close of rolls during the 2004 Federal election.

The proposed timeframe of seven days will again make it was virtually impossible
to exclude fraudulent votes from the count.

The Coalition considers that the existing arrangements ensure that the electoral
roll contains a high degree of accuracy and integrity, and is concerned that the
extra time period allows for a return to a system which permits calculated
fraudulent enrolments to take place.

Furthermore, evidence provided by the AEC in their first submission to the
inquiry at 2.2.5 noted that under the new rules the number of people missing the
close of rolls deadline in 2007 was 100,370 compared to 168,394 in 2004. This
represents a reduction of more than 40%.

As a consequence, in contrast to the argument asserted in the majority report, the
combination of the effective campaign run by the AEC to encourage enrolment,
combined with the fact that failure to enrol prior to the election being called would
result in not being able to vote had a positive effect on encouraging enrolment.
This outcome highlighted the virtue of an enforcement incentive over the
liberalised approach recommended in the majority report.

Coalition members also note the statement by the AEC in their first submission at
2.3.1. that “the reduction in the close of rolls period meant that during 2007 the
AEC placed a strong emphasis on ensuring that eligible electors were correctly
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enrolled prior to the issue of writs and that the focus was on having an “election
ready roll” at the appropriate time’.

Coalition members of the Committee believe a return to the previous system will
serve to discourage citizens from making or maintaining their enrolment during
the ordinary course of the year, as they will have the opportunity to delay such
action until an election is called.

Recommendation 2

The committee recommends that the provisions of the Commonwealth Electoral
Act 1918 and the Electoral and Referendum Regulations 1940 that require
provisional voters to provide proof of identity

n be repealed; and

] that the Commonwealth Electoral Act 1918 be amended so that where
doubt exists in the mind of the Divisional Returning Officer as to the
bona fides of an elector who casts a declaration vote, that the
Divisional Returning Officer is to compare the signature of the elector
on the declaration envelope to the signature of the elector on a
previously lodged enrolment record before making the decision to
admit or reject the vote.

The Coalition is opposed to any weakening of the proof-of-identity provisions in
relation to enrolling or provisional voting on the grounds that it removes an
important deterrent that acts to prevent citizens from failing to maintain their
enrolment or who may seek to engage in multiple voting.

Given that failure to properly maintain one’s enrolment is a breach of the Act, it is
not unreasonable for such persons to be subjected to a more stringent procedure to
admit their vote, as a result of neglecting their responsibilities under the Act.

According to the AEC approximately 75% of provisional voters showed evidence
of identity when voting. Of the 33,901 provisional voters who failed to provide
this identification on polling day, only one in five of these voters subsequently
provided this proof of identity by the cut off date, i.e. the close of business on the
following Friday.

In the majority report it is argued, without any supporting evidence, that the
attrition rate is a result of voter apathy as the result of the election is known. This
conclusion is difficult to reconcile with the fact that in the electorates of Swan and
McEwen for example, where there were 260 and 188 provisional voters
respectively who failed to provide their proof of identity in the week following the
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poll. In each case the election in these seats hung in the balance throughout the
following week and well beyond.

The argument is made that the validity of these voters can be determined by a
comparison of signatures. However, such a process would fail to provide any
deterrent or consequence for voters who fail to meet their obligations to maintain
their enrolment under the Act. Such failure should trigger a requirement for a
more stringent process.

The majority report argues that the proof of identity requirement in these cases
should be relaxed to avoid the situation where voters may be disenfranchised
through no fault of their own due to administrative errors in the publication of the
roll by the AEC. No evidence has been provided by the AEC or is provided in the
majority report indicating the extent of such administrative errors to support this
view.

Coalition members agree that in the event of such errors, the subsequent
requirement for proof of identity should be waived. If identity has already been
provided on polling day there is no issue. If subsequently the AEC determines and
certifies that an omission is the result of their administrative error, the vote should
be automatically included, subject to checking the signatures. Otherwise the proof
of identity requirements should stand.

Finally, in relation to multiple voting while the majority report asserts that there
has been no evidence of attempts at multiple voting, this is no reason to remove
deterrent measures protecting against such behaviour. If this were the case a
reduction in illegal boat arrivals would be a valid argument for reducing funding
for border control.
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Recommendation 3

The committee recommends that the Commonwealth Electoral Act 1918 be
amended to provide that where an elector who has lodged a declaration vote at
an election has been removed from the roll by objection action on the ground of
non-residence and

(a) the omission occurred after the election prior to the election to which the
scrutiny relates, or

(b) where there has been a redistribution of the state or territory that includes
the division since the last election but one before the election to which the
scrutiny relates, the omission from the roll was made before the last such
redistribution, then:

n if the address at which the elector claims to be enrolled at the time of
voting is within the division for which he or she was previously
enrolled, his or her House of Representatives and Senate votes will be
counted; but

n if the address at which the elector claims to be enrolled at the time of
voting is in a different division in the same state/territory, his or her
Senate vote will be counted, but his or her House of Representatives
vote will not be counted.

The situation envisaged in recommendation 3 relies on the elector having been
negligent in maintaining their correct enrolment. The Coalition considers that it
would be highly undesirable to further weaken the consequences of failing to
enrol correctly.

People who live at a location for 21 days are, by law, required to enrol at that
address. If they do not do so, they are breaking the law. It is true they may not be
aware of any changes to boundaries which could affect which electorate they now
reside. However they are aware of the fact that they have changed address.

The amendments proposed in the majority report mean that a person who fails to
enrol still retains their right to vote in Senate elections if they are living in the
same state as their previous legitimate enrolment.

Incredibly, the majority report is also proposing that a person who has failed to
enrol at their new address, but allegedly still resides in the same electorate, retains
all their existing voting rights - both for the Senate and House of Representatives.
Nor is there any statutory penalty for failing to enrol at a new address.

Effectively, the changes proposed by the Government members of the Committee
mean that there is no consequence for breaching the Electoral Act. The benefits of
correctly enrolling are reduced to nothing and there is no disincentive for any
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person who fails to correctly enrol, leading to a situation where the whole basis for
the AEC’s Continuous Roll Update (CRU) program is severely undermined.

If the Government is seriously proposing this sort of arrangement - which is
effectively ‘enrolment on polling day” - then they might as well abandon CRU and
its attendant costs, and propose a UK-style fixed-date roll.

Recommendation 14

The committee recommends that, in order to encourage the enrolment of young
Australians, the Australian Electoral Commission introduce a national “‘Schools
Bounty Scheme’ under which government and non government schools,
universities and technical colleges and the like would receive a specified
amount for valid enrolment forms collected and forwarded to the Australian
Electoral Commission.

The notion of introducing a financial inducement to encourage enrolment,
however far removed from the individual, represents a corruption of our
democratic process. If our schools and universities need such a financial incentive,
then a more appropriate action may be to address the chronic failure of civics
education in these institutions.

The Coalition Members of the Committee are completely opposed to such an
inappropriate measure. Once again, it is a requirement of the law to enrol to vote
when you turn 18. No incentive should be required, provided or solicited to take
up your most important democratic right.

Recommendation 20

The committee recommends that the Commonwealth Electoral Act 1918 be
amended to allow mobile polling and/or pre-poll facilities to be provided at
such locations and at such times as the Australian Electoral Commission deems
necessary for the purposes of facilitating voting.

For example, mobile polling or pre-poll facilities should be able to be provided
where there is likely to be sufficient demand for such facilities by homeless and
itinerant electors, or in such other circumstances as warrant their use.

While Coalition members of the Committee have no objection to the AEC being
given authority to establish mobile polling places we do not accept that such
measures are necessary to assist voters who are itinerant or homeless.
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While we support the measures contained in the majority report to assist with the
recognition and enrolment of persons who are homeless, such persons still have
ready access to polling places, especially in metropolitan areas. By contrast
Coalition members believe that voters in rural and remote areas would have
greater claim to having access to these services than itinerant or homeless voters.

The Coalition members believe that these facilities should only be established
where voters would not have access to existing facilities provided by the AEC and
that the AEC be required to report to the Joint Standing Committee on Electoral
Matters following each election detailing where they have used the powers to
establish mobile or pre polling places and outline their justification for using those
powers.

Recommendation 35
The committee recommends that:

" Section 240 (2) of the Commonwealth Electoral Act 1918, which
provides that the numbers on House of Representatives elections
ballot papers are to be consecutive numbers, without the repetition of
any number, be repealed, and

n the savings provision contained in paragraph 270 (2), repealed in 1998,
which provided that in a House of Representatives election in which
there were more than three candidates, and where a full set of
preferences was expressed on the ballot paper, but there were non-
consecutive numbering errors, the preferences would be counted up
to the point at which the numbering errors began, at which point the
preferences were taken to have ‘exhausted’, be reinstated to the
Commonwealth Electoral Act 1918, and

u the Government amend the Commonwealth Electoral Act 1918 to
provide a penalty provision sufficient to deter the advocacy of ‘Langer
style voting’.

The Coalition strongly opposes the proposal to remove the requirement for voters
to sequentially number their ballot. The majority report states at 8.65 that it
supports the retention of ‘full preferential voting for the House of Representatives’
yet then recommends that the requirement to fully extend preferences not be
required to constitute a valid vote. This is an absurd proposition that clearly seeks
to have one’s cake and eat it.

The Government members of the Committee argue that their recommendation is
required to reduce the informality rate. However they seek to achieve this by
simply calling an informal vote a formal vote.
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Evidence was consistently presented to the Committee from recognised experts
such as Antony Green and Emeritus Professor Colin Hughes that the preferred
option to reduce informal voting of the kind highlighted in the majority report
was to introduce optional preferential voting. This expert evidence has been
conveniently ignored by the Government members of the committee in their
majority report.

The expert testimony of Green and Hughes are strongly supported by the
comparison of rates of informality between State and federal elections in NSW. In
March 2007, the informality rate at the State Election using optional preferential
voting was 2.69%. At the November 2007 Federal election the rate of informality in
NSW was 4.95%.

For political reasons the Government members of the committee consider this
approach inconvenient and have put forward a less effective option, that
undermines the integrity of the compulsory preferential system and leaves the
system open to abuse.

Given the significant proliferation of new communications technologies since the
measures proposed by the Government members of the committee were originally
removed, it is simply naive to pretend that suitable protections can be
implemented to prevent Langer style abuse of the system, should these
vote-saving measures now be reintroduced.

If the Government members are interested in genuine reform to reduce
informality they should seriously consider the adoption of optional preferential
voting at a federal level. If not, then Coalition members strongly believe they
should not seek to undermine our system of compulsory preferential voting and
retain the current provisions of the Act.

Recommendation 46

The committee recommends that the penalties imposed under s 328 of the
Commonwealth Electoral Act 1918 ($1,000 for a natural person and $5,000 for a
body corporate) be revised to ensure that they provide a greater deterrent.

Coalition members do not oppose changes to increase s.328 penalties. However,
the Coalition considers that the failure of the Government members to call for an
increase in penalties for a broad range of other offences betrays a cynical and
partisan motive to highlight rogue behaviour in the 2007 Lindsay campaign, rather
than address the issue of penalties in a serious and balanced fashion.
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If Government members were being consistent and were addressing these matters
seriously - rather than being partisan opportunists - they would also be
addressing penalties in relation to:

m failure to declare donations made to candidates and political parties;
» failure of political parties and candidates to report such donations;

n failure to enrol when a person turns 18;

» failure to update a person’s true residential address;

n falsely requesting a pre-poll vote;

= multiple voting;

» impersonation of another voter; and

m deliberately giving an incorrect residential address, usually to secure
political and/or financial advantage.

Recommendation 47

The committee recommends that the Government amend the Commonwealth
Electoral Act 1918 to reinstate the previous three-year disqualification for
prisoners removed from s 93(8)(b) in 2006, to reflect the High Court of
Australia’s judgement in Roach v Australian Electoral Commissioner that

s 93(8AA) and s 208(2)(c) are constitutionally invalid.

The Coalition members reject the views of organisations such as Getup as outlined
in their evidence to the Committee on this matter. We remain firmly of the view
that people who commit offences against society, sufficient to warrant a prison
term, should not, while they are serving that prison term, be entitled to vote and
elect the leaders of the society whose laws they have disregarded.

We acknowledge the High Court’s decision in Roach, but we also note that the
Court only gave a narrow decision in relation to a blanket exclusion, and did not
seek to invalidate the general principle that the franchise may be removed from
certain prisoners. It is the view of the Coalition that voting should be denied to
those who are currently serving full-time custodial sentences of one year or longer.
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This would align the voting disqualification with the disqualification from being a
Member of Parliament, at s.44(ii) of the Australian Constitution:

Any person who ... has been convicted and is under sentence, or subject to
be sentenced, for any offence punishable under the law of the
Commonwealth or of a state by imprisonment from one year or longer...
shall be incapable of being chosen or of sitting as a senator or member of
the House of Representatives.

People being detained on remand, those serving alternative sentences such as
periodic or home detention, those serving a non-custodial sentence or people
released on parole should still be eligible to enrol and vote.

A whole or partial ban on prisoner voting is an established feature in many other
Western countries including the United Kingdom, Switzerland, Belgium, as well
as the majority of States in the United States of America.

Mr Scott Morrison MP Senator the Hon Michael Ronaldson
Deputy Chair

Hon Bruce Scott MP Senator Simon Birmingham






Dissenting Report — Senator Bob Brown,
Australian Greens

The Electoral Matters Committee has thoroughly investigated the conduct of the
2007 federal election and developed sound recommendations on many issues.

Truth in advertising

Another persistent problem in our electoral system that the committee has failed
to tackle is truth in advertising, in particular, the lack of contemporaneous
regulation and penalties for parties, groups or individuals who knowingly lie or
distort the truth in advertisements and publications about candidates and their
policies during election campaigns.

We saw the well-publicised, tawdry example in the 2007 election campaign of the
Liberal Party member Gary Clark distributing bogus flyers in the seat of Lindsay
to scare people into thinking the Labor party supported terrorists. The spreading
of lies in this instance was a deliberate act to gain an electoral advantage. His
actions did not result in any penalty against the Liberal candidate before the
election and afterwards he was charged with producing an unauthorised
pamphlet and fined just $1100.

The Greens have also borne the brunt of attempts by political parties and third
parties to unfairly smear their policies and candidates but there is little recourse
for action against the parties before or after the election.

As the Australian Greens point out in its submission to the government’s green
paper on electoral reform:

Legislation to impose controls on political advertising and penalties for
breaches would enforce higher standards, improve accountability and
promote fairness in political campaigning and the political system
generally.
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The Greens advocate amendment to the Commonwealth Electoral Act to make it
an offence to authorise or publish an advertisement purporting to be a statement
of fact when the statement is inaccurate and misleading to a material extent,
similar to legislation introduced in South Australia.

The committee should have addressed this thorny problem.

Senator Bob Brown



Supplementary remarks - Daryl Melham MP

Should British subjects who are not Australian citizens
continue to exercise the franchise?

In 1984 Australian citizenship become the qualification for enrolment and voting.
However, an exception was made for British subjects who were already on the
electoral roll, recognising them as a separate class of elector, with grandfathering
arrangements put in place to maintain their entitlement to the franchise.

The Australian Electoral Commission (AEC) advised that as at 30 September 2008,
some 162,928 electors with ‘British subject’ notation remained on the electoral roll.!

Since 1984, three significant events have occurred which provide sufficient reason
to reconsider whether grandfathering arrangements that maintain the franchise
for British subjects who are not Australian citizens continue to be justified.

The first was the passage of the Australia Act 1986, which severed any remaining
constitutional links between the Commonwealth and state governments and the
United Kingdom.

The second was the High Court of Australia’s decision in 1999 in relation to the
eligibility of a citizen of another country (in this case the United Kingdom) to be a
member of the Commonwealth Parliament. In the view of the High Court, Ms
Heather Hill — who was a citizen of the United Kingdom and had been elected to
the position of Senator for Queensland at the 2008 federal election — was a subject

1  Australian Electoral Commission, submission 169.6, Annex 3. Note that the national total for
electors with British subject notation differs from that in the Australian Electoral
Commission’s submission (159,095) due to an error made by the Commission in summing
each division and jurisdictions. There are also minor differences in the totals for New South
Wales (41,509 not 41,510) and Victoria (41,742 not 41,743).
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or citizen of a ‘foreign power” as defined under s44(i) of the Constitution, thus
ruling her ineligible to stand for the Commonwealth Parliament.

The third is that, since 2002, there have been no restrictions on Australians holding
citizenship of another country at the same time as holding Australian citizenship.
The effect of this change is that large numbers of British subjects are now eligible
to become citizens of Australia whilst retaining their former citizenship.

The issue was brought to the committee’s attention by former Senator Andrew
Murray in the Australian Democrats” submission to the inquiry.2

It is time to examine whether maintaining the enrolment and voting franchise for a
certain class of non-citizens continues to be appropriate.

By including these supplementary remarks, I seek to foster genuine and
considered debate around this issue. As a member of parliament representing a
diverse electorate in terms of origin of citizens, I urge those who engage in the
debate to consider whether the grandfathering arrangements put in place in 1984,
are relevant and appropriate now, given that they extend the franchise to one
group of non-citizens when it is not extended to others.

Background

Subsection 93(1)(b)(ii) of the Commonwealth Electoral Act both entitles and
requires British subjects who were on the Commonwealth electoral roll
immediately prior to 26 January 1984 to enrol and vote at federal elections.

British subjects who are eligible to vote in federal elections in Australia comprise
citizens from 48 different Commonwealth and former Commonwealth countries

including: the United Kingdom; Canada; India; Malaysia; New Zealand; Jamaica;
Tonga; and Zimbabwe.?

Australia’s second federal election, held on 16 December 1903, was the first to take
place according to uniform voting rights and electoral procedures in all states.* At
that time, the eligibility requirements for enrolment and voting were set out in the
Commonwealth Franchise Act 1902 (Franchise Act) and the Commonwealth Electoral
Act 1902. The Franchise Act granted the right to vote to British subjects 21 years or
older who had lived in Australia for more than six months.5

2 Australian Democrats, submission 56, p 12.

Australian Electoral Commission, ‘British Subjects Eligibility’, viewed on 26 November 2008,
at http:/ /www.aec.gov.au/Enrolling to_vote/British_subjects.htm.

4 Australian Electoral Commission, ‘Fact Sheet No. 3 - Voting in the Federal Election’, viewed
on 27 November 2008,
http:/ /www .foundingdocs.gov.au/resources/ transcripts/cth5i_doc_1902.pdf.

5  Section 3, Commonwealth Franchise Act 1902.
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In 1924, the Commonwealth Electoral Act was amended to make voting
compulsory.5

In 1931, the United Kingdom passed the Statute of Westminster Act which granted
a number of Commonwealth countries, including Australia, the power to act as
fully independent states and create their own citizenship laws. The Statute was to
come into force once adopted by the Australian Parliament.”

The Curtin Labor Government adopted the Act in 1942 and the Menzies Liberal
Government passed the Nationality and Citizenship Act (Citizenship Act) in 1948.8

Up until 26 January 1949, any person born in Australia was considered to be a
citizen of the British Commonwealth. The Citizenship Act introduced the principle
of citizens belonging to Australia rather than the British Commonwealth.® It was
not until the Commonwealth Electoral Act was amended in 1981 that the
eligibility requirements for enrolment and voting changed from British subjects to
Australian citizens.10

Prior to 26 January 1949, Australians were identified as British subjects. After that
date, all Australians were legally defined as Australian citizens.

From 1973 onwards, most of the references to British subjects were amended in
relevant legislation by substituting the words “Australian citizen” for ‘British
subject’. Most references related to eligibility requirements to be appointed to the
Australian Public Service or to similar government agencies.

Between 1981 and 1985 successive governments sought to amend the remaining
Commonwealth Acts which contained references to British subjects.

Subsection 93(1)(b)(ii) of the Commonwealth Electoral Act (previously section 39
prior to 1984) was amended in 1981 to grant enrolling and voting rights to:

Australian Citizens or British subjects (other than Australian
citizens) who were electors on the date immediately before the
date fixed under sub-section 2 (5) of the Statute Law

6 National Archives of Australia, ‘Documenting a Democracy, Commonwealth Electoral Act
1924, viewed on 10 December 2008 at http:/ /www .foundingdocs.gov.au/item.asp?sdID=89.

7 Dyrenfurth N, “The Spirit of Sturdy Independence”: Robert Menzies” Language of Citizenship,
1942-52°, Australian Journal of Politics and History, Volume 52, number 2, 2006, pp. 202-223.

8 N Dyrenfurth, “The Spirit of Sturdy Independence”: Robert Menzies” Language of Citizenship,
1942 52, Australian Journal of Politics and History: Volume 52, Number 2, 2006, pp. 202-223.

9 National Archives of Australia, Commonwealth Documents, ‘Nationality and Citizenship Act
1948’, viewed on 27 November 2008 at http:/ /www.foundingdocs.gov.au/item.asp?sdID=97.

10 Statute Law (Miscellaneous Amendments) Act 1981, s 32.
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(Miscellaneous Amendments) Act 1981 [a date to be fixed by
proclamation].**

On 7 May 1981, the then Minister for Immigration and Ethnic Affairs, the Hon Ian
MacPhee MP, made the following statement on voting rights for migrants:

The removal of the anomaly between British subjects and other
migrants was recommended by the Report of the Review of Post-
arrival Programs and Services for Migrants more widely known as
the Galbally report. When this report was tabled in the Parliament
in May 1978 the Prime Minister (Mr Malcolm Fraser) announced
the Government's acceptance of all of its recommendations.*?

Mr MacPhee also commented on the status of British subjects already on the
electoral roll who had not become Australian citizens, stating:

One of the options considered by Ministers was that British
subjects already enrolled should be permitted to take themselves
off the roll. Ministers decided that this option should not be
adopted. As a consequence, compulsory enrolment and voting will
continue for all those who are now on the roll and who will in
future be eligible to be on the roll. The introduction of these
changes will constitute a further milestone in the social and
political development of Australia. The changes reflect the cultural
diversity of modern Australia and its independent identity.*®

Subsection 93(1)(b)(ii) was amended again in 1982 to:

British subjects (other than Australian citizens) whose names were,
immediately before [a date to be fixed by proclamation], on the
roll for a Division; or on a roll kept for the purposes of the
Australian Capital Territory Representation (House of
Representatives) Act 1973 or the Northern Territory
Representation Act 1922.14

Sub-section 2 (5) of the Statute Law (Miscellaneous Amendments) Act 1981 was
proclaimed in the Commonwealth of Australia Gazette on 26 January 1984.15

11  Statute Law (Miscellaneous Amendments) Act 1981, s 32.

12 Hon I MacPhee MP, Minister for Immigration and Ethnic Affairs, Hansard, 7 May 1981,
p 2117.

13 Hon I MacPhee MP, Minister for Immigration and Ethnic Affairs, Hansard, 7 May 1981,
p 2117.

14 Statute Law (Miscellaneous Amendments) Act (No. 1) 1982, s 215
15 Commonwealth of Australia Gazette, 26 January 1984, No. S5247.
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Subsection 93(1)(b)(ii) was amended again in 1985 to:

Persons (other than Australian citizens) who would, if the relevant
citizenship law had continued in force, be British subjects within
the meaning of that relevant citizenship law and whose names
were, immediately before 26 January 1984, on the roll for a

Division.6

On 16 October 1985, the then Attorney General, the Hon Lionel Bowen, made the
following statement in his second reading speech:

The amendment provides for the continuation of a definition of
‘British subject” for the purpose of the franchise qualifications. This
amendment is required because, when section 7 of the Australian
Citizenship Amendment Act 1984 is proclaimed, it will repeal
‘British subject” status provisions in that legislation.’

To date, subsection 93(1)(b)(ii) of the Commonwealth Electoral Act, as it pertains
to the eligibility of British subjects to enrol and vote, has not been further
amended. British subjects who were on the electoral roll prior to 1984 are still
required to maintain enrolment and vote in federal elections.

Broader legislative and judicial developments impacting on the
franchise for British subjects

Since the grandfathering arrangements were put into the Commonwealth
Electoral Act by the parliament in 1984, a number of significant legislative and
juridical developments have occurred, which, I believe, provide sufficient
justification for examining whether continuing to enfranchise British subjects
remains appropriate.

In 1986, following requests from state premiers to remove most of the remaining
links between the United Kingdom and the Australian states, the Commonwealth
Parliament passed the Australia Act 1986. The Australia Act was mirrored in
legislation passed by the United Kingdom in the same year. Some of the links
broken by the Australia Acts included that the British Parliament:

m declared it would no longer legislate for any part of Australia
(section 1);

» relinquished its powers to disallow state legislation (section 8); and

16  Statute Law (Miscellaneous Provisions) Act (No. 2) 1985, schedule 1.
17 Hon L Bowen MP, Attorney General, House of Representatives Hansard, p 2170.
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m removed requirements that certain classes of state legislation such as
constitutional amendments be assented to in the United Kingdom
(section 9).

In commenting on the effect of the Australia Acts and the extent to which
Australia became disconnected from the United Kingdom after 1986, Gaudron ] of
the High Court of Australia noted in a decision concerning the eligibility of
subjects of a foreign power to run for parliament (see below) that:

It may be accepted that the United Kingdom may not answer the
description of ‘a foreign power” in s 44(i) of the Constitution if
Australian courts are, as a matter of the fundamental law of this
country, immediately bound to recognise and give effect to the
exercise of legislative, executive and judicial power by the
institutions of government of the United Kingdom. However,
whatever once may have been the situation with respect to the
Commonwealth and to the States, since at least the
commencement of the Australia Act 1986 (Cth) (‘the Australia
Act’) this has not been the case.®

While certain British subjects are required to enrol and vote in federal elections,
they are unable to run for parliament. Subsection 44(i) of the Commonwealth of
Australia Constitution Act (the Constitution) disqualifies an individual from
running or being elected to the Commonwealth Parliament if they have dual
citizenship.

Subsection 44(i) of the Constitution provides:

Any person who is under any acknowledgment of allegiance,
obedience, or adherence to a foreign power, or is a subject or a
citizen or entitled to the rights or privileges of a subject or a citizen
of a foreign power shall be incapable of being chosen or of sitting
as a senator or a member of the House of Representatives.??

Anyone who wishes to challenge the validity of an election of another individual
on the grounds that they owed allegiance to a foreign power, for example, must
make a petition to the High Court of Australia.?

18 Gleeson CJ, Gummow and Hayne J] in Sue v Hill (1999) 163 ALR 648 at 665.
19  Commonwealth of Australia Constitution Act, s 44(i).
20 Commonuwealth Electoral Act 1918, s 354.
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In 1992, the High Court commented on the “foreign allegiance” disqualification in
section 44(i) of the Constitution. The majority view of the Court was that
naturalised Australian citizens who also have foreign citizenship and are standing
as candidates should take ‘reasonable steps to renounce foreign nationality’.?

A subsequent High Court case in 1999 further clarified the extent to which British
subjects are eligible to stand for the Commonwealth Parliament. In Sue v Hill, the
High Court decided that Ms Heather Hill was not duly elected as Senator for
Queensland at the 1998 federal election because she was disqualified by section
44(i) of the Constitution. Ms Hill was both a British subject and an Australian
citizen at the time of her nomination. A majority of the High Court found that the
United Kingdom is regarded as a ‘foreign power’ for the purposes of

section 44(i).2

In coming to their decision in relation to this case, the High Court made a number
of important observations about the eligibility of British subjects to stand for
parliament. In my view, these are also relevant in relation to the continued
enfranchisement of British subjects under the Commonwealth Electoral Act. In her
judgement, Gaudron ] noted the impact of the Australia Acts on whether the
United Kingdom was a “foreign power” had changed since 1986. Gaudron ] stated
that:

It may be accepted that, at federation, the United Kingdom was
not a foreign power for the purposes of s 44(i) of the Constitution.
In this regard, the Commonwealth of Australia was brought into
being by an Act of the Parliament of the United Kingdom, namely,
the Commonwealth of Australia Constitution Act 1900 (Imp) (“the
Constitution Act”). And it was brought into being as “one
indissoluble Federal Commonwealth under the Crown of the
United Kingdom of Great Britain and Ireland” (now the United
Kingdom of Great Britain and Northern Ireland). Moreover, the
Commonwealth remains under the Crown, as is readily seen from
s 1 of the Constitution. By that section, the legislative power of the
Commonwealth is “vested in a Federal Parliament, which shall
consist of the Queen, a Senate, and a House of Representatives”.
Further, the Governor-General is appointed by the Queen ,
proposed laws may be reserved by the Governor-General “for the
Queen’s pleasure” and laws may be disallowed by the Queen .

21 Sykes v Cleary (1992) 109 ALR 577.
22 Sue v Hill (1999) 163 ALR 648.
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And by s 61 of the Constitution, “[t]he executive power of the
Commonwealth is vested in the Queen”.?

However, Gaudron ] noted that the relationship between the United Kingdom and
the Commonwealth can change over time:

Once it is accepted that the divisibility of the Crown is implicit in
the Constitution and that the Constitution acknowledges the
possibility of change in the relationship between the United
Kingdom and the Commonwealth, it is impossible to treat the
United Kingdom as permanently excluded from the concept of
“foreign power” in s 44(i) of the Constitution. That being so, the
phrase is to be construed as having its natural and ordinary
meaning.

... It is necessary, at this point, to consider whether there has been
such a change in the relationship between the United Kingdom
and Australia that the former is now a foreign power. In this
regard, a change in that relationship has been noted by this Court
on several occasions. Thus, for example, Barwick CJ observed in
New South Wales v The Commonwealth that “[t]he progression
[of the Commonwealth] from colony to independent nation was an
inevitable progression, clearly adumbrated by the grant of such
powers as the power with respect to defence and external affairs”
and the Commonwealth “in due course matured [into
independent nationhood] aided in that behalf by the Balfour
Declaration and the Statute of Westminster and its adoption”.?

In the view of Gaudron J, the impact of the passage of the Australia Acts in 1986
was therefore to change the relationship that had existed since federation, noting
that:

At the very latest, the Commonwealth of Australia was
transformed into a sovereign, independent nation with the
enactment of the Australia Acts. The consequence of that
transformation is that the United Kingdom is now a foreign power
for the purposes of s 44(i) of the Constitution.?

23 Gaudron J, Sue v Hill (1999) 163 ALR 648 at 692.
24  Gaudron J, Sue v Hill (1999) 163 ALR 648 at 693 and 694.
25 Gaudron J, Sue v Hill (1999) 163 ALR 648 at 695.
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As a result of the passage of the Australia Acts and subsequent High Court
decisions in relation to whether certain British subjects are eligible to stand for the
Commonwealth Parliament, I consider that there is now clearly an inconsistency
between the grandfathering arrangements put in place by the parliament in 1984
to continue to enfranchise British subjects and the status of British subjects as a
subject or citizen of a ‘foreign power” under s 44(i) of the Constitution.

Number of British subjects on the electoral roll

The AEC estimated that, at 30 September 2008, some 162,928 electors with British
subject notation remained on the electoral roll. This represented 1.18 per cent of
electors on the electoral roll at that time.? Table 1 below provides a breakdown of
the number of British subjects on the electoral roll in each state and territory. The
AEC note that the figures will:

(i) not include any British subject electors who enrolled prior to the
AEC commencing to record British subject status and who have
not changed their enrolment since that time; and

(ii) include electors recorded as British subjects who have since
taken out Australian citizenship and not updated their

enrolment.?’

26 Australian Electoral Commission, submission 169.6, Annex 3. The national total for electors
with British subject notation differs from that in the Australian Electoral Commission's
submission 169.6 for the national total of electors with British subject notation (159,095) and
total enrolment (13,783,688). There are also minor differences for the New South Wales total
(41,510) and Victorian total (41,742). These are due to errors made by the Commission in
summing each division and jurisdiction.

27 Australian Electoral Commission, submission 169.6, p 12.
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Table 1 Electors on the electoral roll with ‘British subject’ notation, by jurisdiction (a)
State British subject Enrolment Proportion of
notation electors with British
subject notation
(per cent)
New South Wales 41,509 4,550,184 0.91%
Victoria 41,742 3,466,611 1.20%
Queensland 29,360 2,632,020 1.12%
Western Australia 22,187 1,338,744 1.66%
South Australia 21,151 1,083,693 1.95%
Tasmania 4,272 351,656 1.21%
Australian Capital Territory 1,794 241,224 0.74%
Northern Territory 913 120,973 0.75%
Total 162,928 13,785,105 1.18%
Note (a) The national total for electors with British subject notation differs from that in the Australian Electoral

Commission's submission 169.6 for the national total of electors with British subject notation (159,095) and
total enrolment (13,783,688). There are also minor differences for the New South Wales total (41,510) and
Victorian total (41,742). These are due to errors made by the Commission in summing each division and
jurisdiction.

Source  Australian Electoral Commission, submission 169.6, Annex 3.

There are a number of divisions where a significantly high proportion of the total
number of electors in the division have British subject notations. Table 2 highlights
the divisions in which a significant proportion of British subjects are enrolled.

A full list of the number of electors with British subject notation is presented in
appendix C, table C.10.

British subjects may have significant effects on voting patterns and election results.
There are eight divisions with more than 2,500 electors with British subject
notations on the electoral roll, and a further 62 divisions with more than

1,000 electors with British subject notations on the electoral roll. Of these

70 divisions, six divisions had final margins of less than 1,000 votes.?

28 Appendix C, table C.10.
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Table 2 Electors on the electoral roll with ‘British Subject’ notation, selected divisions, as at

30 September 2008
Division (State) British subject Enrolment Proportion of Electors
notation with British subject
notation (per cent)
Wakefield (SA) 3,693 96,621 3.82%
Brand (WA) 2,870 94,849 3.03%
Dunkley (VIC) 2,659 93,565 2.84%
Kingston (SA) 2,784 98,959 2.81%
Canning (WA) 2,665 97,778 2.73%
Flinders (VIC) 2,595 96,357 2.69%
Makin (SA) 2,540 95,347 2.66%
Mayo (SA) 2,622 97,630 2.58%
Hasluck (WA) 1,923 83,412 2.31%
Casey (VIC) 1,959 90,019 2.18%
Throsby (NSW) 1,851 89,161 2.08%
La Trobe (Vic) 1,940 93,304 2.08%
McMillan (Vic) 1,779 88,281 2.02%
Pearce (WA) 1,928 97,586 1.98%
Forde (QLD) 1,690 88,498 1.91%
Gilmore (NSW) 1,651 88,386 1.87%
Holt (VIC) 1,775 103,146 1.72%
Lalor (VIC) 1,830 106,609 1.72%
McEwen (VIC) 1,845 106,986 1.72%
Gippsland (VIC) 1,604 95,431 1.68%
Forrest (WA) 1,610 96,033 1.68%
Fisher (QLD) 1,458 88,608 1.65%
Fadden (QLD) 1,565 95,239 1.64%
Longman (QLD) 1,494 91,570 1.63%
Port Adelaide (SA) 1,651 101,448 1.63%

Source  Australian Electoral Commission, submission 169.6, Annex 3.

While the grandfathering arrangements only allow British subjects on the electoral
roll prior to 1984 to maintain the franchise, the age profile of electors with British
subject notation is such that as a group, they will continue to exercise influence on
election outcomes for over a decade, with the bulk of these electors aged between
45 and 65 years (figure 1).
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Figure 1 Electors enrolled with British subject notation, by age, as at 30 September 2008
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Source  Australian Electoral Commission, submission 169.6, Annex 3.

Dual citizenship

A dual citizen is a person who holds citizenship of two countries. From 4 April
2002, changes to the Australian Citizenship Act 1948 removed restrictions on
Australians holding the citizenship of another country.?

Such a change largely reflects a trend towards the relaxation of citizenship around
the world, with Professor Kim Rubenstein considering that such a move “is an
acceptance and consequence of globalisation and cosmopolitanism’.%

Dual citizenship has also been accepted by a number of other countries. Of note is
that the countries of origin for a number of British subjects permit their citizens to
hold dual citizenship. For example:

» Canada — Citizens are allowed to acquire foreign nationality without
automatically losing Canadian citizenship;3!

m New Zealand — There are no restrictions on New Zealand citizens also
holding the citizenship of another country;® and

29 Australian Citizenship Legislation Amendment Bill 2002, clause 1.

30 Rubenstein K, ‘Citizenship in the age of globalisation: The cosmopolitan citizen?’, in Chen J,
Puig GV and Walker G (eds), Rights protection in the age of global anti-terrorism (2007), Law in
Context 88.

31 Citizenship and Immigration Canada, ‘Dual Citizenship’, viewed on 22 September 2008 at
http:/ /www.cic.gc.ca/english/resources/ publications/dualci_e.asp.
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m United Kingdom — There are no restrictions on United Kingdom
citizens also holding the citizenship of another country.%

There are some countries where British subjects living in Australia remain citizens
however, that do not permit their citizens from holding dual citizenship. Such
countries include India and Singapore.3

Conclusion

The parliament’s grandfathering arrangements for British subjects was
appropriate in 1984, when citizenship became the key qualification for enrolment
and voting in Australia. However, the passage of the Australia Acts to separate
Australia and its states from the United Kingdom in 1986, and the High Court
judgements in Sykes v Cleary and Sue v Hill, have in my view, confirmed that there
is inconsistency between maintaining a continuing franchise for non-citizens who
remain subject to, or are citizens of a foreign power, whilst not allowing British
subjects to represent Australian people in the parliament.

Notwithstanding our historical links, I believe that in this day and age, continuing
the grandfathering arrangements for a special class of British subjects is unfair and
unreasonable to other non-citizens. No other group of non citizens receive “special’
considerations or relaxation of the enrolment and voting rules.

Further, with dual citizenship arrangements now in place for many British
subjects, who have the ability to take up Australian citizenship without having to
give up citizenship of another country, the continuation of the grandfathering
arrangements for British subjects is no longer appropriate. The removal of barriers
to dual citizenship in Australia and many other countries from which many
British subjects originated, suggests that most electors on the electoral roll with
British subject notation would not be disadvantaged were they to take out
Australian citizenship upon removal of the grandfathering arrangements.

32 New Zealand Embassy, ‘Dual Citizenship/Nationality’, viewed on 22 September 2008 at
http:/ /www.nzembassy.com/info.cfm?c=36&1=96&CFID=9817&CFTOKEN=11005406&s=nz
&p=60956.

33 Home Office, UK Border Agency, ‘Can I be a citizen of two countries’, viewed on 7 May 2009
at http:/ /www.ukba.homeoffice.gov.uk/britishcitizenship/dualnationality /.

34 Article 9 of the Constitution of the Republic of India, India Code Legislative Department,
viewed on 19 September 2008 at http://indiacode.nic.in/coiweb/ coifiles/ p02.htm; Article
134 of the Constitution of the Republic of Singapore, Singapore Statutes Online website,
viewed on viewed on 22 September 2008 at http:/ /statutes.agc.gov.sg/non_version/cgi-
bin/cgi_retrieve.pl?actno=REVED-
CONST&doctitle=CONSTITUTION %200F %20THE %20REPUBLIC %200F %20SINGAPORE %
Oa&date=latest&method=parté&sl=1.
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The grandfathering arrangement for certain British subjects continues to provide
them with preferential treatment.

Entitlement to the franchise is not automatic. To be eligible to enrol and vote at an
election a person must be 18 years or older, an Australian citizen and have lived
for at least one month at their current address. The franchise is not extended to all
persons that meet these criteria, with several classes of persons excluded from
enrolling or voting including those who:

m are of unsound mind and incapable of understanding the nature and
significance of voting;

m are a permanent resident but not an Australian citizen;

m have been convicted of treason or treachery and have not been
pardoned; and

m are serving a sentence of imprisonment of three years or longer.

Additional barriers are placed on Australian citizens living overseas who wish to
remain on the electoral roll. They are required to enrol as eligible overseas electors
and, after a six year period and voting at each federal election, maintain their
enrolment by informing the relevant Divisional Returning Officer every year from
year six onwards that they retain an intention to resume permanent residency in
Australia.

It has been 60 years since the Nationality and Citizenship Act came into effect and
25 years since the eligibility qualification for enrolment and voting in the
Commonwealth Electoral Act changed from British subjects to Australian
citizenship. It is not unreasonable to believe that British subjects have had more
than enough time to become Australian citizens.

In order to ascertain exactly how many electors may be affected by such a change,
it is critical to find out exactly how many British subjects on the electoral roll may
have taken out Australian citizenship but who have not yet updated their
enrolment.

The AEC advised the committee that such an exercise would require the
individual examination of the images of enrolment forms (some of which are held
only on microfiche) for each of the remainder of the 13.8 million people enrolled,
to establish place of birth, and then compare AEC records with citizenship data
from the Department of Immigration and Citizenship.®® The AEC considered that
it does not have the resources to carry out such a manual task.%

35 Australian Electoral Commission, submission 169.15, p 12.
36 Australian Electoral Commission, submission 169.15, p 12.
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The committee heard that the AEC asked the Department of Immigration and
Citizenship (DIAC) to provide the number of permanent residents who were
British subject and at least 18 years old in Australia in January 1984 who are still
resident but not Australian citizens today. DIAC advised the AEC that they do not
have the historical data to provide a specific answer, but that using a combination
of census and stock data sources; they estimate the count may be within
143-163,000 people. Given that there were a number of untested assumptions
made in deriving this estimate; DIAC does not recommend relying on its
accuracy.’’

One alternate approach, which would ascertain the current citizenship status of
electors with British subject notation is for the AEC to write to each of the
162,928 electors requesting that they advise the AEC of their citizenship status.

Following that, I recommend that the government should move to end the
enfranchisement of British subjects who are not Australian citizens, whom the
High Court has decided are ‘aliens’. This would require the Commonwealth
Electoral Act to be amended to remove all references to the eligibility of British
subjects who are not Australian citizens to remain enrolled and to vote in federal
elections and referenda.

I believe that such a change should occur before the 30th anniversary of the
passage of the Australian Citizenship (Amendment) Act 1984 — when entitlement to
the franchise was to be based on Australian citizenship. To this end, I suggest that
the change be made to have effect on 26 January 2014.

The change should be preceded by an extensive education campaign designed to
encourage those remaining enrolled British subjects to become Australian citizens.

In order to provide a safety net for former British subjects who have taken out
Australian citizenship but who may be removed from the electoral roll by mistake,
transitional arrangements should be put in place to allow such electors to cast a
provisional vote at the next following election and be reinstated to the roll if they
provide their Australian citizenship number to the Australian Electoral
Commission.

There are eight divisions with more than 2,500 electors with British subject
notations on the electoral roll, and a further 62 divisions with more than
1,000 electors with British subject notations on the electoral roll.

Of the 150 divisions at the 2007 election, nine divisions had final margins of less
than 1,000 votes and 19 divisions had margins of less than 2,500 votes. It is clear
that the continued enfranchisement of British subjects has the potential to affect

37 Australian Electoral Commission, submission 169.15, p 12.
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election outcomes. It is not fair to Australian citizens and other non-citizens that
such a situation continues to exist.

The right to enrol and vote is not unfettered, with potential electors needing to
satisfy a range of requirements before they can exercise the franchise. It is
reasonable to require that people take out Australian citizenship as an essential
element of their entitlement to enrol and vote at federal elections.

IRecommendation 1

That the Australian Electoral Commission write to each of the

162,928 electors with British subject notations on the electoral roll to
ascertain their citizenship status. Where it is determined that the elector
is an Australian citizenship and has provided their Australian
citizenship number - the British subject notation should be removed.
Where it is determined that the elector is a British subject but not an
Australian citizen, the notation should be retained.

IRecommendation 2

That the Commonwealth Electoral Act 1918 be amended to remove all
references to the eligibility of British subjects to remain enrolled and to
vote in federal elections and referenda by 26 January 2014 — 30 years
since citizenship became a necessary qualification. This change should
be preceded by an education campaign designed to encourage enrolled
British subjects to become Australian citizens.
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IRecommendation 3

That upon removal of the grandfathering arrangements to enfranchise
British subjects who are not Australian citizens, a transitional safety net
be put in place to require British subjects who are Australian citizens
and who were removed from the electoral roll in error by the Australian
Electoral Commission as part of implementing the preceding
recommendation, to cast a provisional vote at the next following
election; and that they be required to provide their Australian
citizenship number to the Australian Electoral Commission in order for
their votes to be admitted to the count and they are reinstated to the
electoral roll.

Daryl Melham MP
Chair
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Submissions

ALP Abroad

Mr Don Morris

Mr Warwick Young

Mr Phil Robins

Mr Paul McMahon

Ms Peggy Syphers

Mr Peter Milton

Mr Derek McIntosh

Mr Bill Helem

10 Mr Jason Toppin

11 Mr G H Schorel-Hlavaka
11.1  Mr G H Schorel-Hlavaka
12 Guide Dogs WA

121  Guide Dogs WA

13 Name Withheld

14 Dr Tim Morris

O 0 3 O U = W N -

15 Ms Alia Papageorgiou
16 Mr Simon Vivian

17 Ms Ingrid Folger

18 Mr Peter Brun

19 Mr Peter Higgins
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20 Ms Gail Gottwald

21 Ms Ella Hurrell

22 Mr Henry Karnilowicz

23 Ms Fiona Jackson

24 Mr Peter Morris

25 Ms Nicole Roberts

26 Mr John Roberts

27 Mr Rowan Ramsey MP, Member for Grey
28 Mr Francis Pauler

29 Mr Greg Secomb

30 Ms Emily Carr

31 Mr John Meeves

32 Mr Martin Gordon

33 Mr Jim Burns

34 Homelessness Australia

35 Mr Duncan Sinclair

36 Mr Robert Rutherford

37 Mr Bruce Clarke

38 Mr Jon Brady

39 Ms Geraldine Norris

40 Mr Robert Fleming

41 Ms Rhonda Kaan

42 Name Withheld

43 Mr David Sheppard

44 Ms Jennifer Hodder

45 Democratic Audit of Australia
46 Mr Michael Doyle

47 Mr Phillip Jack

48 Mr Christopher Jones

49 Mr Stephen McDonald

50 Mr Mervyn Murchie

51 Mr Anthony van der Craats
511  Mr Anthony van der Craats
51.2  Mr Anthony van der Craats
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52
53
54
55
56
57
58
59
60
61
62
62.1
63
64
65
66
67
68
68.1
69
70
70.1
71
72
73
74
75
76
77
78
79
80
81
82

Mr Harry Mitchell

Mr Paul Kent

Eurobodalla Greens

Mr David Hart

Australian Democrats

Hon Peter Lindsay MP, Member for Herbert
Australian Privacy Foundation

Mr Adrian Streather

Ms Catherine King MP, Member for Ballarat
Government of Western Australia
Mr Antony Green

Mr Antony Green

Mr Robert Johnston

The Greens NSW

Mr Chris Stewart

Mr Darrell Main

Festival of Light Australia

People with Disability Australia
People with Disability Australia
Dr Robert Jones

The Global Data Company Pty Ltd
Confidential

Mr Gregory Horne

Ms Jennifer Tursi

Royal Society for the Blind of South Australia
Ms Suzanne Morony

Mr Stephen Blackney

Mr Sean Tyrell

Dr Sally Young

Mr Robert Altamore

Mr Peter Brent

Mr Bertil Nilsson

Blind Citizens Australia

Mr Kevin Murphy
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83
84
85
86
86.1
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
106.1
107
108
109
110
111
112
113
114

FCS Online

Mr Bruce Kirkpatrick

Mr Rupert Kilcullen

Uniting Justice Australia, Uniting Church of Australia
Uniting Justice Australia, Uniting Church of Australia
Dr Kathy Edwards

Citizens Electoral Council of Australia

Ms Laura Coad

Mr Adrienne Farrelly

Ms Margaret Weirick

Ms Janet Magnin

Ms Dianne Reidlinger

Electoral Reform Society of South Australia
Mr Eric Jones

Mr Geoffrey Powell

Human Rights and Equal Opportunity Commission
Mr Lex Stewart

Confidential

Ms Merran Loewenthal

Mr Michael Young

Mr Peter McCombe

Public Interest Advocacy Centre
Australian Finance Conference

Mr Stefan Slucki

Mr William Bowe

Mr William Bowe

Mr Matthew Chan

Mr George Archbold

Hanover Welfare Services

Mr Ed Smith

Mrs Carol Evans

Mr Ivan Freys

Ms Patricia Stillman

Mr Greg Madson
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115 Ms Patricia Sippel

116 Computing Research & Education Association of Australasia
1161 Computing Research & Education Association of Australasia
116.2 Computing Research & Education Association of Australasia
117 Ms Anita Steinberg

118 Ms Joanne Connor

119 Mr Robert Lawton

120 Mr Eoin Lauchlann-Griffin

121 Mr Norman Bonello

122 Mr John Wulff

123 Mr Ryan Heath

124 Ms Leanda Lee

125 Mr David Hitchins

126 Mr Don Willis

127 Mr Kok Cheng Tan

128 Ms Celeste Hawes

129 Ms Lynette Eyb

130 Mr Carlton Lane

131 Homelessness NSW

132 Mr Mark Dreyfus QC MP, Member for Isaacs

1321 Mr Mark Dreyfus QC MP, Member for Isaacs

133 Dr Joo-Cheong Tham

133.1 Dr Joo-Cheong Tham

134 Mr Colin Hughes

135 PILCH Homeless Persons' Legal Clinic

1351 PILCH Homeless Persons' Legal Clinic

136 Mr Sean Burke

137 Council for the National Interest WA

138 Software Improvements Pty Ltd

139 Mr Nick Xenophon, Senator-Elect for South Australia
140 Mr Barry Chapman

141 Liberty & Democracy Party

142 Vision Australia

143 Mr Peter Evans
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144 Hon Gary Gray AO MP, Member for Brand
145 The Nationals

146 Mrs Esther Mace

147 Mr Barry Downs

148 Ms Julie Weller

149 Mr Max Bradley

150 Ms Kathy Fela

151 Mr Eric Brown

152 Ms Lara Cummings

153 Ms Anne Witham-Ellis

154 Ms Marian Jones

155 GetUp!

156 Liberal Party of Australia

157 Ms Alison Hogg

158 Southern Cross Group

159 Labor National Secretariat

160 Registries Limited and Everyone Counts Inc
160.1 Registries Limited and Everyone Counts Inc
161 New South Wales Government

162 Hon Warren Snowden MP, Member for Lingiari
163 Ms Parisa Mazari

165 Urban Taskforce Australia

166 Mrs Coral Arnold

167 Mr Gary Miller

168 FCS Online

169 Australian Electoral Commission

169.1  Australian Electoral Commission

169.2  Australian Electoral Commission

169.3  Australian Electoral Commission

169.4  Australian Electoral Commission

169.5 Australian Electoral Commission

169.6  Australian Electoral Commission

169.7  Australian Electoral Commission

169.8 Australian Electoral Commission
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169.9
169.10
169.11
169.12
169.13
169.14
169.15
169.16
169.17
169.18
169.19
169.20
169.21
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
184.1
184.2
185
186
187
188

Australian Electoral Commission
Australian Electoral Commission
Australian Electoral Commission
Australian Electoral Commission
Confidential

Australian Electoral Commission
Australian Electoral Commission
Australian Electoral Commission
Australian Electoral Commission
Australian Electoral Commission
Australian Electoral Commission
Australian Electoral Commission
Australian Electoral Commission
Ms Louise McManus

Mr Chris Harries

Mr Paul Myers

Mr Stephen L Hart

Mr Michael Bayles

Mr Eric Lockett

Mr Rob W Myers

Mrs Sonja Doyle

Action on Smoking and Health
Hon Fran Bailey MP, Member for McEwen
Ms Lenore Johnstone

Mr Roland Wen

NSW Young Labor

Cobar Shire Council

Mr Tim Leeder

Mr Tim Leeder

Mr Tim Leeder

Shopping Centre Council of Australia Limited

Mr Stephen Paul
Associate Professor Graeme Orr

Mr Anthony van der Craats
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188.1 Mr Anthony van der Craats

188.2 Mr Anthony van der Craats

189 Mr Laurie Parker & Ms Helen Parker
190 Department of Defence

191 The Cancer Council Victoria

192 Australia Post

193 Mr Ron Joachim

194 Dr Klaas Woldring

195 Name Withheld

196 Ms Marrette Corby

197 Mr John Redgment
198 Mr Roger Deshon

Exhibits

1. 2007-Line up in Banks on voting day, provided by Mr Daryl Melham MP,
27 June 2008.

2. National Roy Morgan Survey, provided by GetUp!, 23 July 2008 (related to

submission 155)

3. Rural and regional mail paths, provided by Australia Post, 1 September
2008 (related to submission 192)

4. Review of Ballot-Paper Formality Guidelines and Recount Policy;
prepared by Alan Henderson, AEC 08/1045, provided by Australian
Electoral Commission, 10 March 2009 (related to submission 169)

5 AEC enrolment form, provided by Democratic Audit of Australia, 22
September 2008 (related to Submission No. 45)

6 Canada enrolment form (in French), provided by Democratic Audit of
Australia, 22 September 2008 (related to Submission No. 45)
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7 NZ enrolment form, provided by Democratic Audit of Australia, 22
September 2008 (related to Submission No. 45)

8 Access delayed is access denied: Electronic reporting of campaign finance
activity’ Holman C, Stern R, Public Integrity, Winter 2000, provided by
Democratic Audit of Australia, 22 September 2008 (related to Submission
No. 45)

9 National Interest on ABC Radio National, transcript, 11 April 2008,
provided by Democratic Audit of Australia, 22 September 2008 (related to
Submission No. 45)

10 Table 2-1 Data sources used by the AEC in 2004-05, provided by
Democratic Audit of Australia, 22 September 2008 (related to Submission
No. 45)

11. Electronically Assisted Voting at the 2007 Federal Election for Electors
who are Blind or have Low Vision, provided by Australian Electoral
Commission, 22 June 2008 (related to submission 169)

12. Remote Electronic Voting at the 2007 Federal Election for Overseas
Australian Defence Force personnel, provided by Australian Electoral
Commission, 22 June 2008 (related to submission 169)
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Appendix B — Public Hearings

Friday 27 June 2008 - Canberra
Australian Electoral Commission
Mr Ian Campbell, Australian Electoral Commissioner
Mr Pablo Carpay, Assistant Commissioner, Roll Management
Mr Paul Dacey, Deputy Electoral Commissioner
Mr Tim Evans, Assistant Commissioner People & Performance
Mr Doug Orr, Assistant Commissioner, Elections
Mr Tim Pickering, First Assistant Commissioner, Electoral Operations
Mr Paul Pirani, Chief Legal Officer

Ms Gail Urbanski, Assistant Commissioner, Communications &
Information Strategy

Wednesday 23 July 2008 - Sydney
Individuals
Mr Antony Green
Mr John Meeves
GetUp!
Mr Sam McLean, National Mobiliser, Grassroots Campaigner

Mr Brett Solomon, Executive Director

Human Rights and Equal Opportunity Commission

Mr Graeme Innes, Human Rights & Disability Discrimination
Commissioner
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People with Disability Australia
Mr Dean Price, Senior Advocate
Public Interest Advocacy Centre
Ms Brenda Bailey, Senior Policy Officer
Ms Deirdre Moor, Manager Policy & Programs
The Greens NSW
Ms Lesa de Leau, Campaign Director
Mr Chris Maltby, Registered Officer
Vision Australia

Mr Michael Simpson, General Manager Policy & Advocacy

Thursday 24 July 2008 - Sydney
Individuals
Mr Ivan Freys
Australian Finance Conference
Ms Helen Gordon, Corporate Lawyer
Homelessness Australia
Mr Digby Hughes, Policy and Research Officer
NSW Young Labor
Ms Elizabeth Larbalestier, Secretary
Mr Christopher Parkin, President
Parliament of New South Wales
The Hon Donald Harwin, member of the Legislative Council
Uniting Justice Australia, Uniting Church of Australia
Rev Elenie Poulos, National Director
Urban Taskforce Australia
Mr Aaron Gadiel, Chief Executive Officer

Wednesday 6 August 2008 - Brisbane
Individuals
Emeritus Professor Colin Hughes
Mr David Kerslake
Mr Darrell Main
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Australian Electoral Commission

Ms Anne Bright, Australian Electoral Officer for Queensland

Mr Tim Pickering, First Assistant Commissioner Electoral Operations

Monday, 11 August 2008 - Melbourne
Individuals
Mr Mark Dreyfus QC MP, Federal Member for Isaacs
Mr Anthony van der Craats
Dr Sally Young
Australian Electoral Commission
Mr Daryl Wight, Australian Electoral Officer, for Victoria
Blind Citizens Australia
Ms Leah Hobson, National Policy Officer

Hanover Welfare Services

Dr Andrew Hollows, General Manager, Research & Organisational
Development

Mr Tony Keenan, Chief Executive Officer

Ms Violet Kolar, Assistant Manager Research
PILCH Homeless Persons' Legal Clinic

Ms Caroline Adler, Manager & Principal Lawyer

Ms Amy Barry, Macaulay, Lawyer

Mr James Farrell, Secondee & Voluntary Lawyer

Tuesday 12 August 2008 - Melbourne

Individual

Dr Joo-Cheong Tham
Australian Electoral Commission

Ms Marie Neilson, Australian Electoral Officer for Tasmania

Mr Tim Pickering, First Assistant Commissioner, Electoral Operations
Registries Limited and Everyone Counts

Mr Craig Burton, Chief Technology Officer

Ms Debra Pitman, Business Manager
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The Computing Research & Education Association of Australasia
Dr Vanessa Teague

The Global Data Company
Mr Edward Sedgley, Director

Wednesday 20 August 2008 - Adelaide
Individual
Dr Kathy Edwards
Australian Electoral Commission
Dr Christopher Drury, Australian Electoral Officer for South Australia
Electoral Reform Society of South Australia
Mr Deane Crabb, Secretary
FamilyVoice Australia
Dr David Phillips, National President
Royal Society for the Blind of South Australia Inc.

Mr Trevor Frost, Community Educator

Thursday 21 August 2008 - Perth
Individuals

Mr William Bowe

Mr Andrew Murray
Association for the Blind of Western Australia

Mrs Carol Solosy, Director, Training, Employment & Information Services
Australian Electoral Commission

Mr Colin Nagle, Australian Electoral Officer for Western Australia

Mr Ian Stringall, Director of Operations for Western Australia
Council for the National Interest WA

Mr Denis O'Sullivan, Chairman Western Australian Committee
Greens WA

Ms Margo Beilby, Co-Convener

Ms Diane MacTiernan, Member of Administrative Working Groups
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Monday 1 September 2008 - Canberra
Australia Post
Mr Paul Burke, Acting Corporate Secretary
Mr Ben Franzi, Manager, Network Customer Requirements
Mr Christopher Jobling, Manager, Customer Connections
Mr Don Newman, Acting Group Manager, National Logistics
Mr Scott Staunton, Deputy General Counsel, Legal Services
Australian Electoral Commission
Mr Ian Campbell, Australian Electoral Commissioner
Mr Pablo Carpay, Assistant Commissioner Roll Management
Mr Doug Orr, Assistant Commissioner Elections

Mr Tim Pickering, First Assistant Commissioner Electoral Operations

Monday 22 September 2008 - Canberra
Democratic Audit of Australia
Mr Peter Brent, Member
Professor Brian Costar, Co-ordinator
Mr Norman (Norm) Kelly, Member

Friday 17 October 2008 - Canberra
Australian Electoral Commission
Ms Judy Birkenhead, Assistant Director, Electronic Voting
Mr Paul Dacey, Acting Electoral Commissioner
Ms Barbara Davis, First Assitant Commissioner, Business Support
Mr Iain Loganathan, Australian Electoral Officer for the Northern Territory
Ms Kathy Mitchell, Acting Assistant Commissioner Roll Management
Mr Doug Orr, Assistant Commissioner, Elections
Mr Tim Pickering, First Assistant Commissioner, Electoral Operations
Department of Defence

Mr Ross McAllister, Program Director Common Services - SOE

Mr William Meldrum, Defence Project Director - Electronic Voting Trial for
2007 Federal Election

Air Commodore Anthony Needham, Director General Workforce Planning
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Group Captain Geoffrey Robinson, Acting Director-General, Headquarters
Joint Operations Command

Software Improvements Pty Ltd
Ms Carol Boughton, Managing Director
Mr Kevin Cox, Chief Technical Officer

Tuesday 11 November 2008 - Canberra

Australian Labor Party
Mr Karl Bitar, National Secretary
Mr Elias Hallaj, Assistant National Secretary
Mr Nick Martin, Assistant National Secretary

Tuesday 25 November 2008 - Canberra

Individuals
Hon Fran Bailey MP, Federal Member for McEwen
Hon Gary Gray AO MP, Federal Member for Brand
Hon Peter Lindsay MP, Federal Member for Herbert

Tuesday 2 December 2008 - Canberra
Liberal Party of Australia
Mr Brian Loughnane, Federal Director

Tuesday 3 February 2009 - Canberra
The Nationals
Mr Brad Henderson, Federal Director

Tuesday 17 March 2009 - Canberra
Australian Electoral Commission
Mr Paul Dacey, Deputy Australian Electoral Commissioner
Mr Ed Killesteyn, Australian Electoral Commissioner
Mr Paul Pirani, Chief Legal Officer
Mr Tom Rogers, Australian Electoral Officer for New South Wales
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Thursday 16 April 2009 - Canberra
Individuals
Mr Andrew Murray
Professor George Williams
Action on Smoking and health
Ms Anne Jones, Chief Executive Officer
Construction, Forestry, Mining and Energy Union
Mr John Sutton, National Secretary
Democratic Audit of Australia
Mr Peter Brent, Researcher
Professor Brian Costar, Co-ordinator
Public Interest Advocacy Centre
Ms Deirdre Moor, Manager Policy & Programs
The Wilderness Society Inc
Mr Alec Marr, Executive Director

Dr Gregory Ogle, Legal Co-ordinator

Monday 11 May 2009 - Canberra
Australian Electoral Commission
Mr Paul Dacey, Acting Electoral Commissioner

Ms Barbara Davis, Acting Deputy Electoral Commissioner

Ms Kathy Mitchell, Acting Assistant Commissioner, Communication &
Information Strategy

Mr Tom Rogers, Acting First Assistant Commissioner

Ms Bronwyn Shelley, Acting Chief Legal Officer
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Appendix C - Selected data

Table C.1  Turnout in selected divisions, House of Representatives, 1993 to 2007 elections

1993 1996 1998 2001 2004 2007
Lingiari na na na 80.55 77.71 81.26
Kalgoorlie 89.72 88.83 86.97 86.81 83.53 84.58
Leichhardt 93.39 92.32 91.97 92.13 91.16 92.63
Kennedy 93.92 93.66 93.15 93.43 92.56 93.35
Parkes 95.56 95.86 94.88 95.57 95.69 95.90
Solomon na na na 91.99 91.21 92.06
Calare 96.93 96.82 96.20 96.18 95.67 95.77
Herbert 95.56 94.12 94.68 95.17 93.82 94.09
New England 96.63 96.08 95.18 95.96 95.4 95.94
Grey 94.62 95.02 94.64 94.60 94.19 94.95
Northern Territory 88.79 89.10 90.33 86.11 84.25 86.53
National average 95.80 95.80 95.0 94.90 94.3 94.80
Note na Not applicable. Prior to the 2001 election, the Northern Territory was a single electoral division. Since the

2001 election, the Northern Territory is comprised of Solomon (largely taking in Darwin and surrounding
areas) and Lingiari (covering the remaining parts of the Northern Territory).

Source  Australian Electoral Commission, ‘Virtual Tally Room (2007), House of Representatives, Turnout by division’,
viewed on 26 May 2009 at http:/results.aec.gov.au/13745/Website/House TurnoutByDivision-13745-
NAT.htm; ‘Virtual Tally Room (2004), House of Representatives, Turnout by division’,
http://results.aec.gov.au/12246/results/House TurnoutByDivision-12246-NAT.htm; 2001 Election results CD,
“House of Representatives, Turnout by division; Election Statistics CD 1993, 1996, 1998, House of
Representatives results, Turnout by division’.
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Table C.2  Senate votes counted, by type, by jurisdiction, 1993 to 2007 elections
1993 1996 1998 2001 2004 2007
NSW
Ordinary 3,211,735 3,319,040 3,107,128 3,376,156 3,379,647 3,449,290
Absent 224,977 216,030 296,893 266,289 252,692 251,301
Postal 95,686 105,342 164,093 131,719 189,502 205,924
Pre-Poll 117,297 150,758 268,599 210,628 261,702 368,640
Provisional 32,043 34,567 47,608 36,932 34,043 14,289
Adjustment -125 -66 - - - -
Total 3,681,613 3,825,671 3,884,321 4,021,724 4,117,586 4,289,444
Victoria
Ordinary 2,494,785 2,503,061 2,482,393 2,599,902 2,574,485 2,541,221
Absent 156,682 148,550 164,441 195,165 188,561 195,804
Postal 85,251 96,458 119,732 123,007 176,776 213,144
Pre-Poll 85,428 96,204 157,793 146,750 190,134 330,292
Provisional 11,163 24,877 30,487 27,035 28,685 9,758
Adjustment -91 124 - - - -
Total 2,833,218 2,869,274 2,954,846 3,091,859 3,158,641 3,290,219
Queensland
Ordinary 1,630,700 1,687,564 1,714,385 1,848,840 1,920,562 2,002,158
Absent 122,936 130,973 142,557 139,033 136,531 144,665
Postal 66,138 80,321 92,766 107,947 136,924 154,169
Pre-Poll 63,561 76,944 103,054 99,378 118,299 168,590
Provisional 5,698 13,627 13,807 20,329 17,995 7,237
Adjustment 119 12 - - - -
Total 1,889,152 1,989,441 2,066,569 2,215,527 2,330,311 2,476,819
Western Australia
Ordinary 873,508 881,036 920,134 965,578 949,116 1,007,611
Absent 72,655 80,661 84,042 94,632 107,223 95,684
Postal 19,394 26,218 29,860 32,476 39,409 48,760
Pre-Poll 26,135 39,570 48,695 44,458 57,044 74,677
Provisional 5,090 13,075 10,701 9,410 16,815 5,815
Adjustment -27 108 - - - -
Total 996,755 1,040,668 1,093,432 1,146,554 1,169,607 1,232,547
South Australia
Ordinary 857,851 841,944 791,057 857,273 845,255 856,774
Absent 56,052 54,549 70,173 63,032 64,516 63,067
Postal 26,873 29,582 55,940 35,632 44,785 52,027
Pre-Poll 24,502 27,019 47,809 33,326 41,479 56,134
Provisional 3,117 12,235 9,261 8,308 7,127 3,318
Adjustment -30 -1 - - - -
Total 968,365 965,328 974,240 997,571 1,003,162 1,031,320
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Table C.2 (continued)

1993 1996 1998 2001 2004 2007
Tasmania
Ordinary 282,224 267,801 276,516 275,848 279,291 281,875
Absent 16,340 21,514 14,889 15,395 15,314 15,514
Postal 9,357 13,577 13,269 12,862 15,844 17,124
Pre-Poll 8,232 12,662 12,549 11,843 14,577 20,440
Provisional 731 3,499 858 3,207 3,732 723
Adjustment - - - - -
Total 316,884 319,053 318,081 319,155 328,758 335,676
Australian Capital Territory
Ordinary 148,297 158,907 140,574 167,335 168,295 177,174
Absent 3,793 5,262 3,864 5,334 4,411 3,104
Postal 5,714 5,463 10,172 5,955 7,567 9,984
Pre-Poll 27,071 25,308 45,302 30,353 33,460 38,311
Provisional 1,939 1,977 1,075 1,421 2,898 653
Adjustment - - - - - -
Total 186,814 196,917 200,987 210,398 216,631 229,226
Northern Territory
Ordinary 73,405 77,874 81,113 81,680 78,808 80,591
Absent - - - 2,081 2,084 1,926
Postal 2,166 2,643 2,839 2,304 3,064 3,431
Pre-Poll 5,075 6,376 8,576 8,881 10,102 16,246
Provisional 811 1,234 2,361 756 1,265 369
Adjustment - - - - - -
Total 81,457 88,127 94,889 95,702 95,323 102,563
National total
Ordinary 9,572,505 9,737,227 9,513,300 10,172,612 10,195,459 10,396,694
Absent 653,435 657,539 776,859 780,961 771,332 771,065
Postal 310,579 359,604 488,671 451,902 613,871 704,563
Pre-Poll 357,301 434,841 692,377 585,617 726,797 1,073,330
Provisional 60,592 105,091 116,158 107,398 112,560 42,162
Adjustment -154 177 - - -
Total 10,954,258 11,294,479 11,587,365 12,098,490 12,420,019 12,987,814
Note For the 1993 and 1996 elections, an adjustment column is shown in this table. At these elections ballot

papers for candidates were amalgamated for the whole division for rechecking and counting prior to the
distribution and transfer of preferences. In some cases, this fresh scrutiny showed that an earlier count was
in error. As it was not possible to identify where the error was made, the adjustment column accounts for
these discrepancies between the earlier count and the final divisional total

Source

Australian Electoral Commission, ‘Virtual Tally Room (2007), Senate, Senate votes counted by state’, viewed

on 27 May 2009 at http://results.aec.gov.au/13745/Website/SenateVotesCountedByState-13745.htm. ‘Virtual
Tally Room (2004), Senate, Senate votes counted by state’, viewed on 27 May 2009 at
http://results.aec.gov.au/12246/results/SenateVotesCountedByState-12246.htm; 2001 Election results CD
‘Senate votes counted by state’; Election Statistics CD 1993, 1996, 1998, ‘Senate results votes counted by

vote type by division'.
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Table C.3  Declaration votes received, by type, by jurisdiction, 1993 to 2007 elections

Provisional Absent Pre-poll Postal dec-ll-grtgtlion
votes votes votes votes votes
1993
NSW 60,051 253,491 124,720 103,474 541,736
VIC 18,560 165,971 89,044 91,230 364,805
QLD 11,796 129,691 68,734 74,351 284,572
WA 7,916 77,149 27,573 21,022 133,660
SA 6,817 59,327 25,539 28,468 120,151
TAS 1,592 16,953 8,587 9,994 37,126
ACT 2,992 4,171 28,184 6,218 41,565
NT 2,620 - 5,450 2,511 10,581
National total 112,344 706,753 377,831 337,268 1,534,196
1996
NSW 53,687 242,867 160,441 111,757 568,752
VIC 49,709 173,563 103,724 103,313 430,309
QLD 21,728 141,715 80,264 84,819 328,526
WA 19,879 91,092 41,958 28,410 181,339
SA 18,037 63,412 29,109 31,616 142,174
TAS 4,626 22,811 13,310 14,517 55,264
ACT 2,970 5,868 26,649 5,841 41,328
NT 3,786 - 7,029 2,991 13,806
National total 174,422 741,328 462,484 383,264 1,761,498
1998
NSW 73,416 334,937 282,075 187,726 878,154
VIC 48,621 186,007 166,954 135,383 536,965
QLD 22,257 154,155 107,538 104,443 388,393
WA 17,641 93,150 51,574 32,814 195,179
SA 13,887 77,174 50,045 60,089 201,195
TAS 1,547 15,530 13,217 14,142 44,436
ACT 1,823 4,095 46,492 10,499 62,909
NT 3,376 - 9,176 3,194 15,746
National total 182,568 865,048 727,071 548,290 2,322,977

(continued)
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Table C.3 (continued)

Total
Provisional Absent Pre-poll Postal declaration
votes votes votes votes votes

2001
NSW 59,469 294,184 219,596 154,591 727,840
VIC 40,979 213,627 151,746 138,949 545,301
QLD 29,244 150,154 103,903 123,775 407,076
WA 14,445 101,004 46,790 36,388 198,627
SA 12,637 68,637 34,900 39,149 155,323
TAS 4,419 16,467 12,445 14,284 47,615
ACT 2,228 5,589 31,158 6,505 45,480
NT 1,817 2,283 9,569 2,817 16,486
National total 165,238 851,945 610,107 516,458 2,143,748

2004
NSW 50,583 279,071 270,907 204,288 804,849
VIC 48,293 210,802 196,943 188,982 645,020
QLD 29,416 148,427 122,928 147,045 447,816
WA 24,832 119,149 59,519 42,944 246,444
SA 16,155 72,372 43,367 48,172 180,066
TAS 5,108 16,522 15,183 16,991 53,804
ACT 4,315 4,865 34,511 8,117 51,808
NT 2,176 2,363 10,740 3,791 19,070
National total 180,878 853,571 754,098 660,330 2,448,877

2007
NSW 48,035 275,657 380,922 220,040 924,654
VIC 38,995 216,538 339,392 225,953 820,878
QLD 35,392 164,021 175,449 164,333 539,195
WA 21,853 107,116 77,814 52,167 258,950
SA 14,344 70,390 58,536 54,864 198,134
TAS 4,162 16,901 21,221 18,076 60,360
ACT 2,726 3,458 39,552 10,485 56,221
NT 2,175 2,360 17,401 3,648 25,584
National total 167,682 856,441 1,110,287 749,566 2,883,976

Source  Australian Electoral Commission, ‘Virtual Tally Room (2007), General, declaration votes received by state’,
viewed on 27 May 2009 at http:/results.aec.gov.au/13745/Website/GeneralDecVotesReceivedByState-
13745.htm; Virtual Tally Room (2004), General, declaration votes received by state’, viewed on 27 May 2009
at http://results.aec.gov.au/12246/results/GeneralDecVotesReceivedByState-12246.htm; 2001 Election
results CD, ‘General information, declaration votes received’; Election Statistics CD 1993, 1996,
1998,'General information, declaration votes received'.
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Table C.4  Declaration votes counted, House of Representatives, by type, by jurisdiction, 1993 to
2007 elections

Provisional Absent Pre-poll Postal dech;[g'iion
votes votes votes votes votes

1993
NSW 26,525 216,929 115,851 94,326 453,651
VIC 8,087 152,497 84,524 84,372 329,496
QLD 3,121 113,892 63,597 67,083 247,710
WA 3,870 70,746 25,847 19,247 119,710
SA 1,384 53,946 24,058 26,351 105,738
TAS 320 16,027 8,153 9,239 33,739
ACT 1,775 3,739 26,861 5,647 38,022
NT 804 - 5,062 2,147 8,013
National total 45,886 627,776 353,953 308,412 1,336,079

1996
NSW 30,297 211,290 149,246 104,499 495,332
VIC 20,352 143,464 94,925 95,401 354,142
QLD 9,831 126,677 75,798 79,814 292,120
WA 10,763 77,469 38,965 25,812 153,009
SA 10,400 52,628 26,581 29,085 118,694
TAS 3,199 21,277 12,560 13,378 50,414
ACT 1,761 5,184 25,139 5,399 37,483
NT 1,231 - 6,369 2,637 10,237
National total 87,834 637,989 429,583 356,025 1,511,431

1998
NSW 40,908 283,037 264,453 171,835 760,233
VIC 25,291 159,762 156,145 123,625 464,823
QLD 10,859 139,311 102,126 95,489 347,785
WA 8,823 81,583 48,124 29,918 168,448
SA 7,796 68,633 47,307 55,530 179,266
TAS 612 14,693 12,471 13,098 40,874
ACT 917 3,826 45,049 10,055 59,847
NT 2,352 - 8,580 2,822 13,754
National total 97,558 750,845 684,255 502,372 2,035,030

(continued)
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Table C.4 (continued)

Total
Provisional Absent Pre-poll Postal declaration
votes votes votes votes votes
2001
NSW 27,608 254,834 207,499 141,392 631,333
VIC 19,451 186,107 144,452 128,689 478,699
QLD 16,583 135,115 98,202 114,915 364,815
WA 6,756 91,299 43,816 33,487 175,358
SA 6,154 60,307 32,773 36,460 135,694
TAS 2,778 15,149 11,746 13,439 43,112
ACT 1,291 5,265 30,174 6,021 42,751
NT 645 2,049 8,868 2,388 13,950
National total 81,266 750,125 577,530 476,791 1,885,712
2004
NSW 28,544 245,680 259,022 189,256 722,502
VIC 22,201 180,961 187,468 176,645 567,275
QLD 14,667 132,752 116,870 136,977 401,266
WA 13,078 102,246 56,078 39,226 210,628
SA 4,843 61,997 40,807 44,662 152,309
TAS 3,353 15,038 14,465 15,837 48,693
ACT 2,643 4,368 33,289 7,567 47,867
NT 1,183 2,070 10,050 3,107 16,410
National total 90,512 745,112 718,049 613,277 2,166,950
2007
NSW 8,378 243,876 364,678 205,906 822,838
VIC 5,609 190,254 326,906 213,833 736,602
QLD 3,849 140,946 166,853 155,225 466,873
WA 3,191 92,113 73,687 48,914 217,905
SA 2,002 61,232 55,655 52,002 170,891
TAS 459 15,343 20,300 17,128 53,230
ACT 493 3,073 38,162 9,990 51,718
NT 231 1,910 16,098 3,468 21,707
National total 24,212 748,747 1,062,339 706,466 2,541,764

Source  Australian Electoral Commission, ‘Virtual Tally Room (2007), House of Representatives, House of
Representatives votes counted by state’, viewed on 27 May 2009 at
http://results.aec.gov.au/13745/Website/HouseVotesCountedByState-13745.htm ; ‘Virtual Tally Room (2004),
House of Representatives, votes by state’, viewed on 27 May 2009 at
http://results.aec.gov.au/12246/results/HouseVotesCountedByState-12246.htm; 2001 Election results CD,
‘House of Representatives votes counted by vote type by division’; Election statistics CD 1993, 1996, 1998,
‘House of Representatives Results, Votes Counted by Vote Type'.
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Table C.5 Declaration votes rejected, House of Representatives, by type, by jurisdiction, 1993 to
2007 elections

Provisional Absent Pre-poll Postal dech;[g'iion
votes votes votes votes votes

1993
NSW 33,526 36,562 8,869 9,148 88,105
VIC 10,473 13,474 4,520 6,858 35,325
QLD 8,675 15,799 5,137 7,268 36,879
WA 4,046 6,403 1,726 1,775 13,950
SA 5,433 5,381 1,481 2,117 14,412
TAS 1,272 926 434 755 3,387
ACT 1,217 432 1,323 571 3,543
NT 1,816 - 388 364 2,568
National total 66,458 78,977 23,878 28,856 198,169

1996
NSW 23,390 31,577 11,195 7,258 73,420
VIC 29,357 30,099 8,799 7,912 76,167
QLD 11,897 15,038 4,466 5,005 36,406
WA 9,116 13,623 2,993 2,598 28,330
SA 7,637 10,784 2,528 2,631 23,480
TAS 1,427 1,534 750 1,139 4,850
ACT 1,209 684 1,510 442 3,845
NT 2,655 - 660 354 3,569
National total 86,588 103,339 32,901 27,239 250,067

1998
NSW 32,508 51,900 17,622 15,891 117,921
VIC 23,330 26,245 10,809 11,758 72,142
QLD 11,398 14,844 5,412 8,954 40,608
WA 8,818 11,567 3,450 2,896 26,731
SA 6,091 8,541 2,738 4,559 21,929
TAS 935 837 746 1,044 3,562
ACT 906 269 1,443 444 3,062
NT 1,024 - 596 372 1,992
National total 85,010 114,203 42,816 45,918 287,947

(continued)
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Table C.5 (continued)

Total
Provisional Absent Pre-poll Postal declaration
votes votes votes votes votes
2001
NSW 31,861 39,350 12,097 13,199 96,507
VIC 21,528 27,520 7,294 10,260 66,602
QLD 12,661 15,039 5,701 8,860 42,261
WA 7,689 9,705 2,974 2,901 23,269
SA 6,483 8,330 2,127 2,689 19,629
TAS 1,641 1,318 699 845 4,503
ACT 937 324 984 484 2,729
NT 1,172 234 701 429 2,536
National total 83,972 101,820 32,577 39,667 258,036
2004
NSW 22,039 33,391 11,885 15,032 82,347
VIC 26,092 29,841 9,475 12,337 77,745
QLD 14,749 15,675 6,058 10,068 46,550
WA 11,754 16,903 3,441 3,718 35,816
SA 11,312 10,375 2,560 3,510 27,757
TAS 1,755 1,484 718 1,154 5,111
ACT 1,672 497 1,222 550 3,941
NT 993 293 690 684 2,660
National total 90,366 108,459 36,049 47,053 281,927
2007
NSW 39,657 31,781 16,244 14,134 101,816
VIC 33,386 26,284 12,486 12,120 84,276
QLD 31,543 23,075 8,596 9,108 72,322
WA 18,662 15,003 4,127 3,253 41,045
SA 12,342 9,158 2,881 2,862 27,243
TAS 3,703 1,558 921 948 7,130
ACT 2,233 385 1,390 495 4,503
NT 1,944 450 1,303 180 3,877
National total 143,470 107,694 47,948 43,100 342,212

Source  The figures in this table are calculated by subtracting declaration votes counted (table C.4) from declaration
votes received (table C.3).
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Table C.6  Electoral roll, by jurisdiction, as at 30 June, 1991 to 2008

NSW VIC QLD WA SA TAS ACT NT Total
1991 3,682,249 2,827,560 1,812,526 978,359 968,098 314,107 174,825 83,631 10,841,355
1992 3,774,033 2,904,865 1,924,733 1,019,439 970,066 318,849 186,788 89,809 11,188,582
1993 3,854,030 2,943,112 1,986,587 1,043,923 1,021,568 326,821 193,945 94,765 11,464,751
1994 3,826,483 2,892,013 1,993,339 1,040,779 1,007,874 324,651 192,383 97,792 11,375,314
1995 3,876,330 2,977,197 2,009,332 1,063,318 1,003,607 315,512 198,545 93,943 11,537,784
1996 3,997,657 3,028,943 2,094,850 1,104,162 1,012,652 331,080 204,969 103,124 11,877,437
1997 3,989,416 3,018,089 2,110,149 1,119,266 1,006,034 322,127 203,632 104,151 11,872,864
1998 4,054,003 3,015,405 2,144,981 1,124,910 989,884 320,479 205,328 104,648 11,959,638
1999 4,133,129 3,106,115 2,183,729 1,156,691 1,018,589 326,374 209,063 106,101 12,239,791
2000 4,187,911 3,153,514 2,241,387 1,169,243 1,030,970 324,838 215,212 107,776 12,430,851
2001 4,154,672 3,199,570 2,326,846 1,203,847 1,024,112 325,535 214,949 105,611 12,555,142
2002 4,216,767 3,253,105 2,353,278 1,204,743 1,052,739 332,896 218,735 109,717 12,741,980
2003 4,270,127 3,265,797 2,369,873 1,207,713 1,044,802 332,228 218,949 109,250 12,818,739
2004 4,310,662 3,283,191 2,441,694 1,217,279 1,039,531 335,940 223,782 109,388 12,961,467
2005 4,311,489 3,338,389 2,463,798 1,265,107 1,054,730 341,172 226,737 113,053 13,114,475
2006 4,299,510 3,324,691 2,458,457 1,259,528 1,058,029 343,494 226,576 111,254 13,081,539
2007 4,427,879 3,405,136 2,563,157 1,291,576 1,068,303 346,911 235,015 113,237 13,451,214
2008 4,528,444 3,467,794 2,642,032 1,326,577 1,083,154 353,031 241,628 119,910 13,762,570
Source  Australian Electoral Commission, Annual Report 2007-08, p 34; Annual Report 2002-03, p 29; Annual Report 1996-97, p 20.
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Table C.7  Population, by jurisdiction, as at 30 June, 1991 to 2008
NSW VIC QLD WA SA TAS ACT NT Total

1991 5,898,731 4,420,373 2,960,951 1,636,067 1,446,299 466,802 289,320 165,493 17,284,036
1992 5,962,569 4,455,002 3,029,950 1,658,045 1,456,512 469,826 294,674 168,086 17,494,664
1993 6,004,880 4,472,387 3,109,788 1,677,669 1,460,674 471,659 299,302 170,734 17,667,093
1994 6,060,190 4,487,570 3,187,113 1,703,009 1,466,138 472,939 301,953 175,826 17,854,738
1995 6,126,981 4,517,387 3,265,109 1,733,787 1,469,429 473,673 305,291 180,101 18,071,758
1996 6,204,728 4,560,155 3,338,690 1,765,256 1,474,253 474,443 308,746 184,443 18,310,714
1997 6,276,961 4,597,201 3,394,671 1,794,992 1,481,357 473,605 309,494 189,283 18,517,564
1998 6,339,071 4,637,820 3,447,725 1,822,668 1,489,552 471,967 310,320 192,148 18,711,271
1999 6,411,370 4,686,402 3,501,421 1,849,733 1,497,819 471,430 312,745 194,935 18,925,855
2000 6,486,213 4,741,339 3,561,537 1,874,459 1,505,038 471,409 315,632 197,753 19,153,380
2001 6,575,217 4,804,726 3,628,946 1,901,159 1,511,728 471,795 319,730 199,939 19,413,240
2002 6,628,951 4,863,084 3,714,798 1,926,111 1,521,127 472,766 323,077 201,524 19,651,438
2003 6,672,577 4,923,485 3,809,214 1,953,070 1,531,278 477,646 326,054 202,111 19,895,435
2004 6,707,189 4,981,467 3,900,910 1,982,637 1,540,434 482,770 327,862 204,094 20,127,363
2005 6,756,457 5,048,602 3,994,858 2,017,088 1,552,514 486,327 330,549 208,396 20,394,791
2006 6,816,087 5,126,540 4,090,908 2,059,381 1,567,888 489,951 334,500 212,625 20,697,880
2007 6,888,014 5,204,826 4,181,431 2,106,119 1,584,197 493,371 340,144 216,940 21,015,042
2008 na na na na na na na na na
Source  Australian Bureau of Statistics, Australian Demographic Statistics (2008) ,cat no 3101.0, Table 4, Estimated Resident Population, States and Territories (Number), viewed on 27 May 2009 at

http://www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/3101.0Sep%202008?0penDocument.
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Table C.8  Election and close of rolls enrolment, by jurisdiction, 1993 to 2007 elections

1993 1996 1998 2001 2004 2007
Election Enrolment
NSW 3,814,932 3,955,782 4,076,081 4,227,937 4,329,115 4,496,208
VIC 2,932,640 2,972,635 3,081,632 3,234,874 3,309,800 3,441,822
QLD 1,971,729 2,091,384 2,188,024 2,336,698 2,475,611 2,612,504
WA 1,038,968 1,088,487 1,149,619 1,206,422 1,248,732 1,313,201
SA 1,014,400 1,001,006 1,013,989 1,039,025 1,051,923 1,076,220
TAS 327,919 329,304 330,121 331,675 342,809 349,753
ACT 192,487 203,170 209,536 221,184 227,541 238,786
NT 91,563 98,800 105,048 111,022 112,930 118,045
Total 11,384,638 11,740,568 12,154,050 12,708,837 13,098,461 13,646,539
Close of rolls enrolment
NSW 3,793,616 3,926,293 4,031,749 4,204,383 4,302,122 4,495,336
VIC 2,925,654 2,954,596 3,056,887 3,218,746 3,292,409 3,442,096
QLD 1,970,226 2,082,451 2,177,556 2,319,481 2,463,402 2,612,300
WA 1,035,381 1,077,647 1,140,845 1,200,438 1,237,349 1,312,942
SA 1,014,648 989,885 1,006,398 1,034,377 1,049,814 1,075,968
TAS 327,879 325,750 329,751 328,829 339,589 349,788
ACT 190,458 200,828 208,684 219,876 224,896 238,742
NT 91,105 97,740 104,755 110,501 111,649 117,901
Total 11,348,967 11,655,190 12,056,625 12,636,631 13,021,230 13,645,073

Source  Australian Electoral Commission, ‘Virtual Tally Room (2007) General enrolment by state’, viewed on 27 May
2009 at http://results.aec.gov.au/13745/Website/GeneralEnrolmentByState-13745.htm; ‘Virtual Tally Room
(2004) General enrolment by state’, viewed on 27 May 2009 at
http://results.aec.gov.au/12246/results/GeneralEnrolmentByState-12246.htm; 2001 Election results CD,
Enrolment statistics by division’; Election statistics CD 1993, 1996, 1998, ‘General Information, enrolment
statistics by division’; Federal Election 2001 Close of Rolls, Electoral Newsfile No 100, p 1; Federal Election
1998 Close of Rolls, Electoral Newsfile No 74, p.1.

Table C.9  Overseas votes issued, by type, 1993 to 2007 elections

1993 1996 1998 2001 2004 2007
Pre-poll 28,978 36,655 51,337 50,006 54,792 59,758
Postal 10,911 11,313 13,749 13,030 13,752 9,164
Total 39,889 47,968 65,086 63,036 68,544 68,922

Source  Australian Electoral Commission, Electoral pocketbook: election 2007 (2009), p 54; 'Virtual Tally Room 2004
Election: Declaration votes issued by state', viewed on 25 May 2009 at
http://results.aec.gov.au/12246/results/GeneralDecVoteslssuedByState-12246.htm; 2001 Election results
CD, General information, declaration votes issued, by division; Election statistics: 1993, 1996, 1998 CD,
General information, declaration votes issued.
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Table C.10 Selected statistics by division

2004 2007 2007 non- Electors
Division and provisional provisional sequential with British 2007 election
jurisdiction votes votes informal subject margin
rejected rejected votes notation

New South Wales

Banks 297 729 647 486 18,283
Barton 565 1,049 481 472 19,838
Bennelong 337 622 1,890 551 2,434
Berowra 264 454 1,234 774 14,899
Blaxland 599 1,731 1,221 299 28,450
Bradfield 441 592 401 722 22,693
Calare 358 872 313 644 19,861
Charlton 447 568 702 826 21,413
Chifley 515 1,079 1,795 732 33,204
Cook 352 730 609 748 11,315
Cowper 431 738 406 1,216 2,089
Cunningham 69 225 639 1,224 30,535
Dobell 417 509 898 1,353 6,430
Eden-Monaro 466 694 592 1,051 5,760
Farrer 300 687 345 742 19,273
Fowler 416 962 424 453 28,505
Gilmore 296 655 655 1,651 6,537
Grayndler 797 1,254 858 454 41,802
Greenway 468 586 623 984 7,240
Hughes 335 606 281 540 3,605
Hume 378 712 111 1,272 6,989
Hunter 233 925 509 635 26,331
Kingsford Smith 607 1,095 201 668 23,052
Lindsay 255 748 862 1,438 11,079
Lowe 545 739 102 334 11,598
Lyne 210 490 1,048 1,255 13,560
Macarthur 463 661 646 1,303 1,108
Mackellar 359 533 1,229 889 20,857
Macquarie 194 677 586 1,377 12,347
Mitchell 444 436 447 882 18,837
New England 416 849 449 494 25,194
Newcastle 366 692 768 592 26,905
North Sydney 486 712 676 784 9,181
Page 416 883 773 871 4,030
Parkes 398 1,107 883 525 21,501
Parramatta 730 956 1,238 643 11,726

(continued)
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Table C.10 (continued)

2004 2007 2007 non- Electors
Division and provisional provisional sequential with British 2007 election
jurisdiction votes votes informal subject margin

rejected rejected votes notation

Paterson 325 628 683 1,226 2,540
Prospect 481 996 742 622 21,354
Reid 351 1,208 933 298 26,692
Richmond 444 1,013 672 1,483 14,460
Riverina 421 908 190 404 27,378
Robertson 394 696 750 1,354 184
Shortland 353 518 225 1,092 25,217
Sydney 1,145 1,254 445 560 29,864
Throsby 234 590 309 1,851 37,751
Warringah 422 617 398 790 16,163
Watson 806 1,427 625 321 32,664
Wentworth 748 1,247 1,285 742 6,804
Werriwa 720 998 576 882 24,288

21,514 39,657 33,375 41,509 na
Victoria
Aston 379 378 379 1,179 8,674
Ballarat 610 885 312 1,209 14,304
Batman 839 837 599 433 41,345
Bendigo 618 959 1,157 1,140 11,038
Bruce 688 789 558 706 13,401
Calwell 1,082 1,574 1,307 887 33,344
Casey 500 656 324 1,959 9,914
Chisholm 514 519 440 689 11,792
Corangamite 551 818 467 1,356 1,542
Corio 699 962 830 1,321 14,837
Deakin 489 529 265 1,059 2,328
Dunkley 768 802 283 2,659 6,982
Flinders 671 814 412 2,595 14,639
Gellibrand 1,035 1,194 946 907 36,112
Gippsland 561 907 509 1,604 10,419
Goldstein 695 644 420 924 10,323
Gorton 1,204 1,605 883 897 40,238
Higgins 705 795 497 777 11,489
Holt 1,207 1,723 448 1,775 21,599
Hotham 847 864 721 680 21,149
Indi 508 680 411 866 15,573
Isaacs 736 1,078 599 1,509 13,901
Jagajaga 353 455 391 759 15,725

(continued)
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Table C.10 (continued)

2004 2007 2007 non- Electors
Division and provisional provisional sequential with British 2007 election
jurisdiction votes votes informal subject margin

rejected rejected votes notation

Kooyong 442 443 264 735 15,622
La Trobe 638 790 840 1,940 871
Lalor 793 1,303 492 1,830 29,674
Mallee 455 708 781 571 35,416
Maribyrnong 946 860 656 575 24,227
McEwen 672 949 1,205 1,845 31
McMillan 490 734 967 1,779 7,729
Melbourne 1,152 1,801 695 642 39,015
Melbourne Ports 1,041 1,426 258 785 12,301
Menzies 415 475 410 667 10,120
Murray 658 917 1,876 796 29,438
Scullin 679 721 556 561 34,039
Wannon 538 693 208 743 12,738
Wills 914 1,099 770 383 38,647

26,092 33,386 23,136 41,742 na
Queensland
Blair 397 1,006 578 1,018 7,459
Bonner 425 728 325 763 7,572
Bowman 432 923 341 1,193 64
Brisbane 559 941 309 609 11,314
Capricornia 434 1,157 467 689 21,630
Dawson 577 1,406 284 724 5,134
Dickson 412 609 332 1,014 217
Fadden 687 1,113 522 1,565 17,023
Fairfax 518 1,064 581 1,456 4,949
Fisher 584 973 403 1,458 4,941
Flynn 1,076 1,011 788 253
Forde 581 983 715 1,690 4,550
Griffith 695 1,044 292 640 20,402
Groom 432 866 748 589 13,686
Herbert 606 1,537 965 713 343
Hinkler 351 760 306 1,445 2,781
Kennedy 736 1,861 393 685 12,359
Leichhardt 879 2,262 893 871 6,689
Lilley 590 1,152 202 734 14,340
Longman 503 1,207 302 1,494 5,869
Maranoa 419 1,188 376 648 22,833
McPherson 439 1,104 282 1,432 14,761

(continued)
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Table C.10 (continued)

2004 2007 2007 non- Electors
Division and provisional provisional sequential with British 2007 election
jurisdiction votes votes informal subject margin
rejected rejected votes notation
Moncrieff 476 1,129 513 1,338 22,783
Moreton 544 809 291 522 7,644
Oxley 561 1,310 329 1,103 22,739
Petrie 398 658 369 1,078 3,412
Rankin 769 1,164 469 1,078 18,797
Ryan 326 618 206 700 6,418
Wide Bay 419 895 486 1,323 13,665
14,749 31,543 13,290 29,360 na
Western Australia
Brand 901 1,598 887 2,870 9,286
Canning 882 1,253 719 2,665 9,580
Cowan 864 1,169 1,194 1,440 2,908
Curtin 686 1,003 221 873 21,488
Forrest 628 1,547 762 1,610 9,992
Fremantle 684 1,138 788 1,290 14,605
Hasluck 780 1,189 891 1,923 1,852
Kalgoorlie 953 1,648 919 747 3,377
Moore 587 790 548 1,040 12,881
O'Connor 680 1,368 1,240 1,230 25,183
Pearce 796 1,282 467 1,928 15,361
Perth 791 1,123 981 1,161 13,856
Stirling 1,026 1,355 1,233 941 2,089
Swan 914 1,355 1,088 1,237 164
Tangney 582 844 478 1,232 13,461
11,754 18,662 12,416 22,187 na
South Australia
Adelaide 1,180 1,180 278 1,225 15,111
Barker 1,227 1,239 429 1,306 17,905
Boothby 717 758 598 1,307 5,247
Grey 990 1,334 884 1,588 7,899
Hindmarsh 894 988 475 1,175 9,170
Kingston 1,119 1,146 588 2,784 8,003
Makin 860 865 666 2,540 13,437
Mayo 823 766 335 2,522 12,680
Port Adelaide 1,348 1,632 541 1,651 35,767
Sturt 897 863 523 1,360 1,711
Wakefield 1,257 1,571 863 3,693 11,438
11,312 12,342 6,180 21,151 na

(continued)
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Table C.10 (continued)
2004 2007 2007 non- Electors
Division and provisional provisional sequential with British 2007 election
jurisdiction votes votes informal subject margin
rejected rejected votes notation
Tasmania
Bass 269 613 424 756 1,271
Braddon 250 763 237 888 1,909
Denison 379 829 262 689 19,994
Franklin 419 789 293 879 6,058
Lyons 438 709 257 1,060 11,140
1,755 3,703 1,473 4,272 na
Australian Capital Territory
Canberra 723 1,078 152 993 27,159
Fraser 949 1,155 372 801 32,750
1,672 2,233 524 1,794 na
Northern Territory
Lingiari 638 800 634 383 10,427
Solomon 355 1,144 326 530 196
993 1,944 960 913 10,623
National total 89,841 143,470 91,354 162,928 (a) na
Note na — not applicable. (a) The national total for electors with British subject notation differs from that in the

Australian Electoral Commission's submission 169.6 for the national total (159,095), New South Wales total
(41,510) and Victorian total (41,742) due to an error made by the Commission in summing each division and

jurisdiction.
Source

Australian Electoral Commission, ‘Virtual Tally Room (2007), House of Representatives, Two party preferred

by division’, viewed on 29 May 2009 at http://results.aec.gov.au/13745/Website/House TppByDivision-13745-
NAT.htm; ‘Virtual Tally Room (2007), General, declaration votes received by division, viewed on 29 May
2009 at http://results.aec.gov.au/13745/Website/GeneralDecVotesReceivedByDivision-13745-NAT.htm;
Virtual Tally Room (2004), General, declaration votes received by division, viewed on 29 May 2009 at
http://results.aec.gov.au/12246/results/GeneralDecVotesReceivedByDivision-12246-NAT.htm; ‘Virtual Tally
Room (2007), House of Representatives, votes counted by division’, viewed on 29 May 2009 at
http://results.aec.gov.au/13745/Website/HouseVotesCountedByDivision-13745-NAT.htm; ‘Virtual Tally Room
(2004), House of Representatives, votes by division, viewed on 29 May 2009 at
http://results.aec.gov.au/12246/results/HouseVotesCountedByDivision-12246-NAT.htm; Analysis of informal
voting: House of Representatives 2007 election (2009), Research report number 11, pp 36-185; submission

169.6, pp 42-46.
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Table C.11 Pre-poll votes issued, by type, 1993 to 2007 elections

1993 1996 1998 2001 2004 2007
Home division 188,098 234,822 391,871 312,041 408,863 667,625
Other division 189,751 227,672 335,294 298,008 345,239 442,709
Total 377,849 462,494 727,165 610,049 754,102 1,110,334

Source  Australian Electoral Commission, 'Virtual Tally Room (2007) Declaration votes issued by division’, viewed on
25 May 2009 at http://results.aec.gov.au/13745/Website/GeneralDecVoteslssuedByDivision-13745-NAT.htm;
'Virtual Tally Room (2004) Declaration votes issued by state', viewed on 25 May 2009 at
http://results.aec.gov.au/12246/results/GeneralDecVoteslssuedByState-12246.htm; 2001 Election results
CD, ‘General information, declaration votes issued, by division’; Election statistics CD 1993, 1996, 1998,
General information, declaration votes issued.

Table C.12 Voter turnout, Senate, by jurisdiction, 1993 to 2007 elections (per cent)

1993 1996 1998 2001 2004 2007
New South Wales 96.5 96.7 95.3 95.2 95.1 95.4
Victoria 96.6 96.5 95.9 95.6 95.4 95.6
Queensland 95.8 95.1 94.5 94.8 94.1 94.8
Western Australia 95.9 95.6 95.1 95.0 93.7 93.9
South Australia 95.5 96.4 96.1 96.0 95.4 95.8
Tasmania 96.6 96.9 96.4 96.2 95.9 96.0
Australian Capital Territory 97.1 96.9 95.9 95.1 95.2 96.0
Northern Territory 89.0 89.2 90.3 86.2 84.4 86.9

Source  Australian Electoral Commission, ‘Virtual Tally Room (2007), Senate, Turnout by state’, viewed on 26 May
2009 at http://results.aec.gov.au/13745/Website/SenateTurnoutByState-13745.htm; ‘Virtual Tally Room
(2004), Senate, turnout by state’, http://results.aec.gov.au/12246/results/Senate TurnoutByState-12246.htm;
2001 Election results CD, ‘Senate, Turnout by division; Election statistics 1993, 1996, 1998 CD, ‘Senate,
Turnout by division'.





