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Key messages 

The Wild Rivers Act 2005 (the Act) is designed to protect the Cape York 

environment. The way it does so has severe consequences for the Cape York 

economy and as a result increases the risk of perverse consequences for the 

environment. Specifically, the Act invokes the precautionary principle. In doing 

so the Act disassociates itself from the well established practice of Ecologically 

Sustainable Development (ESD) built up through the institutions of the 

United Nations (UN), World Conservation Union (IUCN), and Council of 

Australian Governments (COAG). The Act is also inconsistent with formal 

commitments made by the Queensland Government through the Cape York 

Heads of Agreement. 

ESD is founded on the three inseparable concepts of economic development, 

environmental conservation and intergenerational equity. The ESD 

formulation is no one element is more important than another. Wild Rivers 

explicitly dismisses ESD. The purpose of the legislation is to narrowly preserve 

designated wild river natural values. 

This report assesses the severity of the Act‟s application of the precautionary 

principle by employing a tool developed by Productivity Commission staff. It 

assesses:  

• trigger points for application of the principle 

• whether cost benefit analysis is employed 

• if precautionary action is required 

• is a burden of proof imposed 

• if liability for harm is assigned.   

The assessment finds that the Wild Rivers Act is highly restrictive. 

Box ES 1 Key messages 

• Wild Rivers Act is tougher than ecologically sustainable development 

• Wild Rivers Act is injurious to property rights 

• Wild Rivers Act unnecessarily restricts future development options 

• Wild Rivers Act does not allow for assessments of non environmental values or the 

cost of options foregone 

• Wild Rivers Act increases the risk of poor conservation outcomes.  

 

The development of an options based framework to articulate and quantify the 

impact of lost and restricted future options is recommended. 
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1 Introduction 

1.1 Background 

Cape York Peninsula contains the largest areas of natural environment in 

Eastern Australia within a land space slightly larger than Victoria. Unlike 

Victoria, which accommodates 5 million people at a high average standard of 

living, Cape York houses just 13, 000 people, the vast majority  of whom live 

on welfare, and faces environmental challenges, particularly from feral animals, 

weeds and poor fire management too great for such a small number of 

unresourced people to handle.  

The strategy of the Queensland Government and some conservation groups 

for handling the future of Cape York is profoundly pessimistic and risky. The 

strategy is to lock away much of the land by means of various legislation, in 

particular Wild Rivers legislation, with its connotations of land being devoid of 

human activity. This strategy assumes that the future of Cape York will be 

based on limited types of tourism and government transfers (green welfare) 

and that future residents will be unable to manage and develop land both to 

create wealth and preserve or indeed enhance the environment of Cape York. 

An observable feature of environmental concern in Australia generally is that 

people are more prepared to „preserve‟ an environment for which they bear 

few costs of adjustment. Environments at great distance from the bulk of the 

population are most likely to fall into the category of preservation to the 

exclusion of development precisely because the bulk of the population does 

not have to bear the cost of foreclosing development options. Conservation is 

cheap at distance because there are no apparent trade-offs. Most of Australia‟s 

consumer wealth is centred on Southern Australia while most of its mineral 

and other resource wealth is located in the North. The corollary of the North–

South resource divide is a North–South division in Australia‟s environment 

conscience. A wealthy, prosperous and consumptive South demands the 

protection at any cost from development of whatever form of great tracts of 

sparsely populated Northern Australia.  

Typically this protection takes the form of reservation of land in the 

conservation estate, where it can be used only for conservation purposes and 

for a limited range of other activities. Typically, this protection does not allow 

for the full exploration of all of the options for wealth creation and 

conservation.    
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1.2 Welfare Reform 

Indigenous people make up more than 50 per cent of the population of Cape 

York. These communities are struggling to be free from passive welfare. An 

indication of the desire to be free from welfare is the Income Management 

trial, which commenced in July 2008 and aims to address passive welfare 

dependence and commit people in the communities of Aurukun, Coen, Hope 

Vale and Mossman Gorge to resume primary responsibility for the wellbeing 

of their family and their community. A key aim of the trial is to ensure that 

children are safe, fed and educated. In the second phase of welfare reform it is 

essential that sustainable local economies and employment are developed in 

Cape York.  

Indigenous people have intimate connections with their land. They have both a 

desire and an obligation to protect cultural and natural values. But the people 

of Cape York also wish to utilise their land for economic purposes. They 

believe that this can be compatible with protecting other values of the land. 

Multiple use land management is also consistent with the principles of 

ecologically sustainable development adopted by the wider community and 

governments. 

1.3 Indigenous estate 

Cape York is majority owned and/or controlled by Indigenous people. In the 

near future, more than 6 million hectares will be under Indigenous 

management representing 45 percent of Cape York‟s 13.7 million hectares. 

Table 1 details the composition of Indigenous ownership and control.  

Table 1 Cape York Peninsula Indigenous estate(a) summary (hectares) 

 Current Proposed Total 

National Parks  194,000   1,693,000   1,887,000  

State Land Dealings  581,000   403,000   984,000  

DOGIT  1,968,000   -     1,968,000  

Land Trusts  758,000   -     758,000  

Indigenous Pastoral Leases  147,000   432,000   579,000  

TOTAL  3,648,000   2,528,000   6,176,000  

a Wik and Wik Way Determination not included as it is predominantly the DOGIT land of Aurukun, Pormpuraaw or 

exists on other tenure; b Does not include the Yalanji NPs of Black Mountain, Cedar Bay, Daintree (Cape Tribulation), 

Mount Windsor and Hope Islands which are under Yalanji ILUA; c Does not include any proposed Nature Refuges for 

Future State Land Dealings 

Note: DOGIT: Deed of Grant in Trust; ILUA: Indigenous Land Use Agreement  

Data source: Balkanu Cape York Development (unpublished correspondence).  

Conservation has long been an objective of Indigenous land owners in Cape 

York. More than a third of the total Cape York Indigenous estate is designated 
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for conversation purposes. Table 2 details the current and proposed allocation 

of conservation lands.  

Table 2 Cape York Peninsula Indigenous conservation(a) (hectares) 

 Current Proposed Total 

National Parks  194,000   1,693,000   1,887,000  

Nature Refuges  100,000  -  100,000  

Reserves to be transferred  -     92,000   92,000  

TOTAL  294,000   1,785,000   2,079,000  

a Wik and Wik Way Determination not included as it is predominantly the DOGIT land of Aurukun, Pormpuraaw or 

exists on other tenure; b Does not include the Yalanji NPs of Black Mountain, Cedar Bay, Daintree (Cape Tribulation), 

Mount Windsor and Hope Islands which are under Yalanji ILUA; c Does not include any proposed Nature Refuges for 

Future State Land Dealings 

Note: DOGIT: Deed of Grant in Trust; ILUA: Indigenous Land Use Agreement 

Data source: Balkanu Cape York Development (unpublished correspondence). 

1.4 Objectives 

Balkanu Cape York Development Corporation, the Cape York Institute and 

Cape York Land Council are concerned that future potential options open to 

Indigenous land owners in Cape York are being unduly limited and therefore 

the work of welfare reform may be blunted.  

Aboriginal people are no different to other citizens in that they cannot predict 

what their children or grand children may want to do with the land. Therefore, 

they do not want to unnecessarily foreclose options. 

One potential source of limitation is the Wild Rivers Act 2005. 

This paper seeks to: 

1. Explore the use of the Precautionary Principle in the Wild Rivers legislation  

2. Identify how the precautionary principle as interpreted in the Act affects 

the prospects for ecologically sustainable development in Cape York 

3. Develop a precautionary ecologically sustainable development assessment 

framework for the Act 

4. Identify cost and risk implications arising from the findings for 

environmental conservation and wealth creation.  

Additionally, this paper outlines the argument for a better informed approach 

to the future development of Cape York by applying „real options‟ analysis to 

ecologically sustainable development and land use decision making. 
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1.5 Options 

The Aboriginal people of Cape York wish to utilise their land for purposes 

ranging from traditional practices to orthodox economic development in ways 

that are consistent with the principles of ecologically sustainable development. 

Balkanu envisages development of a vibrant integrated economy on Cape 

York, with Aboriginal people involved in a wide variety of economic activity. 

Balkanu is concerned that the land use restrictions being imposed by the Wild 

Rivers Act which may potentially be overlain with World Heritage listing will 

severely restrict the options and opportunities for sustainable development. 

Balkanu believes that it is possible to manage the Cape York region within a 

sustainable, multiple land use framework that both conserves the region‟s 

natural and cultural values and allows for economic development. The narrow 

land use framework envisaged in the Act is antipathetic to sustainability, as it 

restricts the ability of traditional (property) owners to use their land and other 

resources responsibly for their economic and social benefit.  

A diverse, integrated economy is inherently more robust and sustainable than 

an economy that comprises a restricted number of sectors. A diverse economy 

is less prone to seasonality, provides greater economies of scale, offers more 

opportunities for small business, provides more choice of employment and 

enables transfer of skills and technology. 
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2 Assessment framework 

2.1 Uncertainty 

The impacts of unknown and unforeseeable consequences plague decision-

makers when they exercise authority. Risk management techniques have 

evolved to inform decision-making in the face of risk. These techniques rely on 

the assignment of probabilities associated with various courses of action and 

outcome, and review of those probabilities as new information becomes 

available. Assignment of probabilities infers a degree of certainty. Decisions 

clouded by uncertainty cannot reliably be informed by probabilities alone. Risk 

management techniques become ineffective in the face of uncertainty. If public 

policy is not to be determined through ignorance, a different set of tools must 

be deployed to inform decision-making. (Knight, 1921) 

2.2 Precautionary principle 

The inability to predict future outcomes, let alone ascribe probability 

distributions, requires fundamentally different approaches to decision-making.  

One approach is the precautionary principle. Precaution is a natural response 

to uncertainty, particularly in light of dangerous and irreversible impacts of 

decision-making.  A precautionary approach actively seeks to displace 

uncertainty as a justification to deferring action that avoids harmful and 

irreversible consequences of decisions. 

The absence of proof of damage or harm has traditionally been used by 

industrial interests to dismiss valid concerns for the environment and human 

health arising from industrial development. Health impacts of toxic chemicals 

and environmental consequences of fishery stock depletion are common 

examples from the last century. 

In recent times, however, environment advocates have sought to reverse the 

onus of proof and have argued for no development unless there is proof that 

there cannot be any harm. 

The precautionary approach can be used in a variety of ways that do not lie at 

either extreme of the onus of proof spectrum and which provide ways to 

reduce uncertainty. A spectrum of policy responses exist that have potential 

application by decision-makers.  

• Research that seeks to build knowledge and remove uncertainty 
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• Sensitivity analysis that examines a range of possible outcomes and their 

response to changes in key variables 

• Flexibility that accommodates the advance of knowledge 

• Regulatory processes that require extensive testing to demonstrate 

reliability of outcome 

• Prohibition of potentially damaging activity. 

Various attempts have been made to formally classify these responses. The 

typology initially developed by Cooney (2004) and subsequently modified by 

Weirer and Loke (2007) is a good example. Broad categories are as follows:  

• Flexible applications seek to resolve uncertainty and not use uncertainty as 

a reason to avoid taking action. Weirer and Loke (2007) observe that cost-

effectiveness may be a criteria for determining whether action should be 

taken 

• Moderately prescriptive responses narrow the field of reference for 

decision-makers. Cost-benefit analysis and magnitude of impact are 

observed by Weirer and Loke (2007) to be less influential  

• Heavily restrictive interpretations discard considerations of cost-benefit. 

An absolute threshold is frequently established to trigger action, regardless 

of scale or impact.   

2.3 Ecologically sustainable development 

Precautionary approaches to decision-making uncertainty are well established 

and have evolved as a mainstay of modern public policy. Precautionary 

approaches are also embedded in the concept of ecologically sustainable 

development (ESD), the widely accepted approach to jointly managing the 

environment and development. The three most important expressions of ESD 

applying in Australia are as follows. 

2.3.1 Rio Declaration on Environment and Development 

 The Rio Declaration published by the World Conservation Union is possibly 

one of the most widely cited expressions of the precautionary principle in 

environment and development contexts (Cooney 2004). Principle 15 states: 

In order to protect the environment, the precautionary approach shall be widely 

applied by States according to their capabilities. Where there are threats of serious or 

irreversible damage, lack of full scientific certainty shall not be used as a reason for 

postponing cost-effective measures to prevent environmental degradation. (United 

Nations Conference on Environment and Development, 1992) 

Prominent in the Declaration are considerations of: 

• The nature of the threat posed as „serious or irreversible‟ 
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• Action cannot be delayed by a „lack of ... certainty‟   

• „cost-effective measures‟ should be deployed 

• Action must be „applied ... according to ... capability‟ 

2.3.2 Intergovernmental Agreement on the Environment 

In the same year of the Rio Declaration, Commonwealth, State and Territory 

heads of government formally signed an agreement defining Australia‟s 

commitment to the precautionary principle. The Agreement also articulated an 

equal and complementary commitment to: 

1. Intergenerational equity 

2. Conservation of biological diversity 

3. Improved valuation, pricing and incentive mechanisms. 

Consistent with the Rio Declaration, a particular emphasis was placed on cost 

effectiveness and proportional responses. Section 3.4 iii states: 

measures adopted should be cost effective and not be disproportionate to the 

significance of the environmental problems being addressed. (Australian Government, 

1992) 

2.3.3 National Strategy for Ecologically Sustainable Development 

A national strategy for ecologically sustainable development was adopted by 

the Council of Australian Governments (COAG) in December of 1992. It 

further articulated the elements of the Agreement and established a core set of 

objectives: 

• to enhance individual and community well-being and welfare by following a 

path of economic development that safeguards the welfare of future 

generations  

• to provide for equity within and between generations  

• to protect biological diversity and maintain essential ecological processes and 

life-support systems. (Ecologically Sustainable Development Steering 

Committee, 1992) 

The Core Objectives and Principles are replicated in Appendix A. 

2.3.4 Cape York Heads of Agreement 

The well defined international and national approaches to application of 

precaution were given specific local definition under the Cape York Heads of 

Agreement. Signed by the Cape York Land Council, The Wilderness Society, 

the Australian Conservation Foundation, the Cattlemen‟s Union and some 

years later by the Queensland Government, the Agreement stated: 
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All parties are committed to work together to develop a management regime for 

ecologically, economically, socially and culturally sustainable land use on Cape York 

Peninsula, and to develop harmonious relationships amongst all interest in the area. 

(Cape York Heads of Agreement, 1996) 

The Agreement is at Appendix B. 

2.4 How precaution is applied in ESD 

Wierer and Loke (2007) count no less than 120 pieces of legislation and 

hundreds of „non-binding policies‟ that invoke precaution in Australia. Most 

reference the Intergovernmental Agreement on the Environment. 

The key question is to understand which version of the precautionary principle 

– between flexible and heavily restrictive – has been applied to ESD in 

Australia and specifically in Cape York under the Wild Rivers Act.  

Table 3 Comparison of Precautionary Principle applications 

 Flexible Moderately-prescriptive Heavily restrictive 

Is there a threshold of 

threat for triggering 
application of the 
Principle? 

a
 

Yes. 

For example, 
‘significant’, 

‘irreversible’, ‘serious’ 
harm 

Sometimes No 

Is an assessment of 
the costs and 

benefits of alternative 
actions required? 

Usually.  

Cost effectiveness may 
be required 

Not usually No 

Is precautionary 

action required? 

No 

 

Yes.  

Either required or 
‘justified’ 

Yes 

Is the burden of proof 

assigned? 
b
 

No.  

Depends on other 
regulations 

No.  

Depends on other 
regulations 

Yes.  

Developer/producer 
bears the burden of 

proof 

Is liability for harm 

assigned? 
c
 

No No Usually.  

Developer/producer 

bears liability 

a Failure to satisfy the threshold test prevents the Principle being invoked but does not preclude precautionary action.  

b The standard of proof is crucial in determining the practical effects of assigning liability.  

c Liability is the legal obligation to provide compensation for damage resulting from an action for which the liable party 

is held responsible 

Data source: (Weirer & Loke, 2007, p. 7). 

A number of common features of the precautionary approach are evident and 

were catalogued by Weirer and Loke (2007): 

• A threshold for action is frequently established, often „serious‟ or 

„irreversible‟ 

• Assessment of the associated costs and benefits 



 

Wild Rivers Act 2005 

 

Assessment framework 15 

• Whether action is required by decision-makers 

• Reversal of the burden of proof onto proponents to demonstrate that harm 

will not arise 

• Assignment of costs. 

These five defining features form the basis of the assessment framework to be 

applied in this paper to the Wild Rivers Act and have been formulated with the 

three broad descriptive categories specified in section 2.2 (Table 3 

summarises). 

2.4.1 Threshold tests 

A trigger for invoking the precautionary principle can often be identified. 

Flexible applications often require an acknowledgement that consequences be 

sufficiently severe and have a degree of likelihood of occurrence. By contrast, 

heavily restrictive versions have no such requirement.  

The trigger for the Rio Declaration is „serious or irreversible‟. Weirer and Loke 

(2007) describe this terminology as flexible. The same terminology is adopted 

in the Intergovernmental Agreement on the Environment and accordingly is 

categorised as flexible.   

2.4.2 Cost benefit analysis 

Cost benefit analysis is a second test to determine the strength and intensity of 

precaution in policy, regulation and legislation. Assessment of cost 

effectiveness applies to the balanced consideration of potentially competing 

interests. Again the Declaration, Agreement and National Strategy as well as 

the Cape York Heads of Agreement acknowledge the equal importance of 

conservation, intergenerational equity and economic and social development. 

An absence of cost benefit analysis infers preference to one of the latter three 

elements.  

Flexible versions place a requirement for the consideration of cost 

effectiveness. The Rio Declaration, Intergovernmental Agreement and the 

National Strategy all specifically cite the requirement for cost effect responses. 

Cost effectiveness infers that an exercise in cost benefit calculation is 

undertaken to determine whether action is cost effective. Heavily restrictive 

interpretations exclude consideration of cost effectiveness and adopt a 

narrower field of view. 
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2.4.3 Burden of proof 

Reversal of the traditional burden of proof in relation to potential harm or 

damage in light of uncertain facts is a readily observed element of restrictive 

interpretations of precaution. Specifically, heavily restrictive versions require 

proponents to demonstrate that their proposed actions are entirely free from 

harm or damage. In contrast, flexible interpretations may not assign a burden 

of proof but rather simply remove uncertainty as a means of forestalling action 

to prevent harm.  

Neither the Agreement nor Strategy reverses the burden of proof, requiring 

developers to demonstrate freedom from harm. The Agreement does however 

call for „fundamental consideration‟ of „biological diversity and ecological 

integrity‟.  

2.4.4 Costs 

Consideration of cost is a contested area. Weirer and Loke (2007) discuss the 

assignment of liability in the event of damage. Heavily restrictive 

interpretations clearly assign liability to proponents while flexible applications 

may not directly. The Agreement applies the polluter pays principle and calls 

for developers to bear costs of „containment, avoidance or abatement‟. This 

paper more critically assesses the broader consequence of costs. 

The specific incidence of cost is important. Some communities have greater 

capacity to bear costs. This fact explains differentiated expectations in climate 

change debates. First world nations, such as Australian and the USA are 

reasonably expected to incur greater costs now while rapidly industrialising 

nations, such as India and China, have lower expectations placed on them. 

Developing nations like Bangladesh have even lower capacities again. The Rio 

Declaration identifies this aspect when it states the qualification, „according to 

their capabilities‟. 

Attendant to discussion of current costs is consideration of intergenerational 

cost burdens. Precaution seeks to reduce the costs of damage and harm borne 

by future generations arising from the present consumption of resources. 

Flexible versions of precaution that acknowledge the requirement for a 

balanced treatment of competing aims, such as conservation and development, 

are keenly aware of intergenerational cost burdens arising from actions that 

limit either. Also if sound ecologically sustainable development is stopped for 

minor environmental reasons, or for environmental effects that can be 

mitigated, future generations suffer a loss of potential income (part of which 

could have been used for environmental protection. 
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Costs also arise from distorted priorities. Heavily restrictive applications risk 

ignoring real and present dangers by placing too great an emphasis on distant 

and potential risks. Disproportionate responses that fail to deal with known 

and real risks now may impose significant costs on society. 

Perverse consequences may also impose costs. Such consequences arise from 

heavily restrictive interpretations of precaution that mandate action, regardless 

of cost, in the event that the preventative or remedial actions taken are 

ineffective. Application of safety margins and improved information through 

research, evident in flexible approaches, may be more effective and minimise 

costs of action.  

2.4.5 Conclusion    

Well established Australian expressions of the precautionary principle explicitly 

seek to balance consideration of economic and environmental consequences of 

decision-making. Specific acknowledgement is made of the fact that economic 

development pays for conservation. Section 3.3 of the Agreement states that: 

The parties consider that strong, growing and diversified economies (committed to 

the principles of ecologically sustainable development) can enhance the capacity for 

environmental protection. In order to achieve sustainable economic development, 

there is a need for a country's international competitiveness to be maintained and 

enhanced in an environmentally sound manner. (Australian Government, 1992) 

The National Strategy for Ecologically Sustainable Development articulates a 

core set of objectives. Informing these objectives was a set of core principles 

that gave explicit voice to „cost-effective and flexible policy instruments‟. 

Significantly, the National Strategy specifically instructed COAG signatories to 

consider both the objectives and principles as a whole. Governments could not 

pick and choose individual elements that suited contemporary circumstances. 

All elements were of equally compelling importance and a „balanced approach‟ 

should be adopted.  

The National Strategy is highly consistent with the Rio Declaration and the 

Intergovernmental Agreement on the Environment in its application of the 

precautionary approach. A clear focus on cost-benefit and flexible policy 

defines the National Strategy as a flexible expression of precaution.   
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3 Applying the framework to the Wild 
Rivers Act 

Initially six Wild River Basins were declared in Queensland with most situated 

in the Gulf of Carpentaria. Subsequently three Wild River Basins have been 

declared in Cape York comprising 13 individual Wild Rivers:  

• Archer Basin Wild River Declaration 2009   

− Archer River 

− Love River 

− Kirke River 

• Stewart Basin Wild River Declaration 2009  

− Stewart River 

− Massey Creek 

− Breakfast Creek 

− Balclutha Creek 

− Gorge Creek 

• Lockhart Basin Wild River Declaration 2009   

− Claudie River 

− Lockhart River 

− Nesbit River 

− Chester River 

− Rocky River 

The Wenlock basin is under active consideration with the consultation process 

now underway. A further eight Cape York river systems are scheduled to be 

declared throughout 2009 and 2010 (Queensland Government, 2009d). 

3.1 Wild River definition 

The Act establishes an entire water catchment as a single entity for the purpose 

of maintaining the river‟s natural values. Specific attention is paid to individual 

impacts and the aggregate impact on the river resulting from activities within 

the basin. 

Within the catchment of a declared wild river are five key zones. The Wild 

Rivers Code defines them as follows: 



 

Wild Rivers Act 2005 

 

Applying the framework to the Wild Rivers Act 19 

• high preservation area (HPA) – an area within and immediately adjacent to 

the wild river, its major tributaries and any identified off-stream special 

features 

• preservation area (PA) - the wild river area minus HPAs 

• floodplain management area (FMA) - floodplain areas that have a strong 

hydrologic connection to the river system 

• subartesian management area (SMA) - aquifer areas that have a strong 

hydrologic connection to the river system 

• designated urban area (DUA) – known urban area, possibly with additional 

space identified for future urban expansion. (Queensland Government, 2007) 

The Code details prohibited activities and allowable activities subject to 

restriction. Restrictions are greatest in the HPA which is an area extending up 

to one kilometre from the river or tributary subject to declaration (Queensland 

Government, 2009a)(Queensland Government, 2009b)(Queensland 

Government, 2009c). 

3.2 Wild Rivers Act is precautionary 

The Wild Rivers Act is clearly precautionary. Section three invokes precaution 

as a primary concept within the Act itself. 

... having a precautionary approach to minimise adverse effects on known natural 

values and reduce the possibility of adversely affecting poorly understood ecological 

functions ... (s3, 3, (b)) (emphasis added) 

Additionally precaution is raised in the Stewart River Consultation Report in 

response to questions from the public about the High Preservation Areas being 

declared to the maximum possible extent.  

The department, in reviewing the proposed high preservation areas has considered the 

state of the natural values of the proposed wild rivers and adopted a precautionary 

approach in determining the width of the high preservation areas. (Queensland 

Government, 2009d) (emphasis added) 

3.3 Disassociation from ESD 

The Wild Rivers Act specifically disassociates itself from ESD with the 

Explanatory Notes to the Act stating:  

The Acts that regulate these resources and activities generally do not set development 

limits at the catchment scale. Those Acts that do set limits, generally do so under the 

principles of ecological sustainable development (ESD), which permits a loss in 

natural values to achieve economic and social benefits. The level of preservation 

sought for wild rivers, which have all or almost all of their natural values intact, 
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is higher than for ESD but below that generally provided in a national park. (Wild 

Rivers Bill 2005: Explanatory Notes) (emphasis added) 

The Notes go on to establish the absolute importance of preservation: 

Hence it is necessary to clearly specify limits on resource allocations and activities for 

the purpose of preserving the natural values of wild river systems. (Wild Rivers 

Bill 2005: Explanatory Notes) (emphasis added) 

The term „preserve‟ has a different meaning to the term „conserve‟. 

Preservation does not permit any changes, while conservation allows the 

ongoing management and does contemplate change.  

This effectively unbundles the three equally important core principles of the 

National Strategy for Ecologically Sustainable Development of economic 

development, intergenerational equity and biological diversity. This is in 

violation of the Queensland Government‟s COAG commitments. 

The Act is precautionary in its approach and it specifically disassociates itself 

from the well founded principles of ESD in a number of ways.   

3.4 Low threshold test 

The Explanatory Notes recognise that pressure to develop Cape York is 

„limited‟ and „little‟ development has historically taken place: 

... the level of future development is not expected to be high. Wild rivers tend to be in 

regions of the State where little development has occurred and generally have 

limited development pressure. (Wild Rivers Bill 2005: Explanatory Notes) 

(emphasis added) 

Further the Notes go on to acknowledge that these modest development 

pressures are „further limited‟ by existing vegetation clearing laws. 

Also future development in such areas is further limited by existing restrictions on 

vegetation clearing. (Wild Rivers Bill 2005: Explanatory Notes) (emphasis added) 

This establishes a very low threshold for action. Not only are there few 

expected threats of damage, but that these threats are currently being 

constrained by existing legislation and regulation.  

The Act fails to acknowledge the significant impact that Welfare Reform will 

have on Cape York. Welfare Reform‟s focus on individual responsibility, 

reciprocity and incentives is designed to break widespread passive welfare 

dependence and boost individual economic independence. In support of this 

major reform, the Queensland and Australian Governments have contributed 

$100 million over four years. This commitment includes specific 

encouragement to communities and individuals to develop businesses that will 
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broaden the Cape‟s economic base, in line with the consistent ESD principles 

detailed in the Cape York Heads of Agreement.  

On this test the Wild Rivers Act is highly prescriptive. 

3.5 Precludes cost benefit analysis 

The Explanatory Notes to the Act explicitly preclude consideration of ESD 

cost benefit analysis by stating:  

While wild rivers may contain or support other values, such as economic, social, 

scientific, educational and Indigenous, the Bill is intended to preserve the natural 

values listed above. (Wild Rivers Bill 2005: Explanatory Notes) (emphasis added) 

There is clear acknowledgement of potentially competing values, such as 

economic and social. However, the Act establishes the primacy of preservation, 

rendering the other values secondary and outside the scope of the legislation.  

In expanding on the purpose of the Act, the Explanatory Notes introduce the 

concept of „necessary development‟ without defining it. In the absence of cost 

benefit analysis, necessary development is clearly understood on purely 

conservation grounds: 

The aim of the Bill is to ensure that a declared wild river‟s environment is maintained 

in its largely natural state, and impacts from necessary development minimised. 

(Wild Rivers Bill 2005: Explanatory Notes) (emphasis added) 

This underscores the earlier observation that the Act unbundles the ESD 

package of equally important core objectives detailed in the National Strategy 

and the Cape York Heads of Agreement. 

The Wild Rivers Act removes any consideration of elements outside natural 

preservation, including cost benefit analysis. It is heavily restrictive legislation. 

3.6 Reverses burden of proof 

A burden of proof is clearly established twice by the Act. 

• Property development plan 

• Ministerial decision making. 

The Wild Rivers Code is very explicit in its application of precaution. 

When determining whether an application meets the required outcome, the 

assessment manager must take a precautionary approach that is, not use the lack of 

full scientific certainty as a reason for not imposing requirements or conditions to 

minimise potential adverse affects on the natural values. The onus lies with the 

applicant to demonstrate that a proposed development or activity meets the 
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required outcomes of the code. (Queensland Government, 2007) (emphasis 

added) 

3.6.1 Property Development Plan 

A proponent of a prohibited development in a HPA can seek to have the 

prohibited development assessed by lodging a Property Development Plan 

(PDP). Approval of the Plan does not result in approval to proceed. Rather the 

approved PDP forms the basis for a change to the initial Wild River 

Declaration. Box 1 summarises the process.   

 

Box 1 Property Development Plan approval process 

1. Property Development Plan (PDP) created 

2. PDP assessed (including scientific review by independent board) 

3. PDP approved 

4. Proposal for change in Wild Rivers declaration 

5. Public consultation 

6. Assessment of the public consultation and decision to proceed or not 

7. Change in Wild Rivers declaration 

8. THEN, application for development can now be accepted (and will then need to 

be assessed to ensure it meets any requirements under the relevant legislation). 

Source:  (Queensland Government, 2009d) and unpublished correspondence from Balkanu. 

Consideration of a property development plan under the Wild Rivers Code is 

clearly proscribed. A proposal under a Plan must be assessed with reference to: 

... the nature and extent of any other thing proposed to be done in addition to the 

activities, or the taking, that would result in a beneficial impact on the natural 

values of the relevant wild river ... (s31D, 1, (j)) (emphasis added) 

Not only must the proponent demonstrate that no harm will arise from the 

proposed development, the proponent must demonstrate a „beneficial impact‟ 

on conservation values. 

This narrowly defined beneficial environmental impact is well outside the 

scope of ESD. Well defined and accepted Australian interpretations of ESD 

place no requirement of proof on proponents. The Act is clearly highly 

restrictive, a finding reinforced with reference to Ministerial decision making. 

3.6.2 Ministerial decision making 

Any proposed amendment is then subject to the consideration of public 

submissions and ultimately ministerial decision. Once a property development 
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plan is considered by the relevant minister, the minister is required to ensure 

that the proposed amendment: 

... will not have an overall adverse impact on the natural values of the wild river ... 

(s31E(b)) (emphasis added) 

And that further: 

... the environmental benefits of the plan justify the approval of the plan ... (s31E(c)) 

(emphasis added) 

The proposed amendment must demonstrate that the property development 

plan has positive environmental benefits and not simply an absence of harm.  

A proposed plan would have to be submitted with a fee and assessed by an 

independent panel of scientists who are expert in hydrology, geomorphology, water 

quality, riparian function and wildlife movement. If I approve the plan, with or 

without conditions, I can then seek to amend the declaration through the current 

formal process, including public consultation and submission. Based on submissions, 

I will then make a decision whether to amend the declaration. If the declaration is 

amended the landholder will then have to submit applications for each development 

and go through the normal assessment process under the Integrated Planning Act or 

other relevant act. This means that the developments will have to meet the wild rivers 

requirements. Also, all developments on the property over the next 10 years have to 

be in accordance with the plan. This is to prevent the landholder later choosing to 

capitalise on the amended declaration and apply to do something else. (Weekly 

Hansard, 2007) 

In terms of decision making the Wild Rivers Act is a highly restrictive 

interpretation of the precautionary approach. 

3.7 Costly 

The Act‟s heavily prescriptive approach precludes assignment of direct costs 

arising from damage to developers – the concept of polluter pays. Liability is 

irrelevant as many developments in HPA zones are simply prohibited. 

Allowable developments in HPA and PA zones are assigned liability for 

damage under existing legislation, for example the Environmental Protection 

Act (1994).  

A broader range of cost considerations must also be taken into account when 

testing the severity of precaution in the Act (Cooney, 2004).  

3.7.1 Cost burden 

Wild Rivers specifically excludes consideration of costs beyond a narrow 

interest in loss of natural preservation values. While the Act specifically 

acknowledges the presence of other competing interests, it clearly disregards 
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them. In doing so cost associated with lost economic development 

opportunities and social exclusion are precluded from consideration in the 

operation of the Act. Decisions are made purely on the basis of environmental 

benefit. This places significant potential opportunity costs on society. 

Indigenous peoples dominate the demographic makeup of Cape York. They 

are also prominent land owners controlling 581,000 hectares of Aboriginal 

Freehold land. Potentially significant opportunity cost will be imposed by 

limiting options to development in affected river catchments. The COAG 

endorsed „Closing the Gap‟ initiatives demonstrate the impaired capacity of 

Indigenous communities to bear costs of regulation. In line with the Rio 

Declaration, the imposed costs of severely restricted development are not 

„according to their capabilities‟. 

The Act is heavily restrictive in its disregard of Principle 15 of the Rio 

Declaration.  

3.7.2 Intergenerational equity 

Wild Rivers implicitly acknowledges intergenerational equity, though only in 

part. In as much as it seeks to preserve amenity for future generations. While it 

seeks to conserve Cape York‟s river catchments for future generations, it 

ignores the economic and social well being of these same future generations. 

Heavily restrictive conservation policy that is disassociated from ESD 

eliminates current development opportunities and also eliminates all future 

opportunities. ESD gives full voice to future generations by limiting current 

and future development that does not maximise welfare.  

The singular focus on future enjoyment of the environment, at the expense of 

future economic and social welfare, makes the Act heavily restrictive.  

3.7.3 Distorting regulatory priorities 

There are two certain and serious threats to Cape York‟s biodiversity currently: 

• Invasive weeds 

• Feral animals  

Cane toads, wild pigs and invasive grasses from Africa impose great current 

cost on Cape York. In large measure, Wild Rivers relies on existing legislation 

and regulation to deal with these environmental costs.1 The Act instead seeks 

                                                
1 A trial of 20 Wild River Rangers is underway across the Gulf and the Cape with a total 

commitment of 100 rangers to eventually cover the entire Gulf and Cape declared Wild 
Rivers (Queensland Government, 2009d). 
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to restrict future development that the Explanatory Notes characterise as 

currently and historically „limited‟. It also recognises that development 

pressures are further limited by current vegetation clearing laws. 

Many of the great environmental disasters of the past century have common 

industrial causes, for example: 

• Mining in Bougainville 

• Over-fishing of the cod stocks in the Grand Banks  

• Clearing natural forests of the Amazon for grazing. 

The Act purports to make provision for current and future mining, fishing and 

grazing. In the Second Reading Speech to parliament on 24 May 2005 the 

minister gave clear guidance that the Act provided „enhanced opportunities‟ for 

grazing and fishing. Speaking to subsequent amendments to the Act during the 

Second Reading on 31 October 2006, the minister permitted minerals 

exploration and below ground mining. 

What the Act does is prohibit and regulate a wide range of lower level 

activities. The Act seems disproportionate in its response to the actual threats 

posed to Cape York as opposed to distant and uncertain threats. This 

necessarily imposes costs. 

3.7.4 Stifling sustainable development 

The established Australian legislative and regulatory practice of ESD 

specifically seeks to minimise costs by allowing wide consideration of costs and 

benefits attributable to conservation, development and intergenerational equity 

and selecting options that maximise total benefits, net of costs.  

Consistent application of ESD principles has, among other forces, contributed 

to the refinement of a range of economic valuation methodologies in the 

context of properly valuing the environment. These include: 

• Market based techniques  

− Market Price Method  

− Productivity Method  

• Revealed preference techniques  

− Hedonic Pricing Method  

− Travel Cost Method  

− Damage Cost Avoided, Replacement Cost, and Substitute Cost 

Methods  

− Benefit Transfer Method  

• Stated preference techniques  
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− Contingent Valuation Method  

− Contingent Choice Method 

− Benefit maximisation. 

Without the requirement to clearly articulate costs and benefits, the 

development and application of enhanced valuation methodologies may stifle 

adoption of best practice developments in ESD and valuation. The 

development of „improved valuation, pricing and incentive mechanisms‟ is 

identified as one of the key principles of the Intergovernmental Agreement on 

the Environment. Of clearer impact are the costs associated with setting aside 

the application of well founded and universally agreed principles of ESD 

derived regulation.  

3.7.5 Perverse consequences 

Ignorance of cost effectiveness and a reliance on mandated and inflexible 

precaution may lead to perverse consequences where costs of precautionary 

measures exceed the costs of waiting to clarify uncertain impacts. There is a 

general failure to recognise that regulation under the Act imposes costs and 

benefits.  

In the case of Cape York, the Explanatory Notes to the Act make clear the 

limited extent of development pressure. While some types of developments 

can pose serious and irreversible harm to the environment, some types of 

developments pose reversible and temporary harm. Consultations on the 

Stewart Basin declaration discuss this very concept as „misdirection of 

resources‟ (Queensland Government, 2009d). Instead of referring to cost 

benefit assessment on a case by case basis, the Departmental response asserts 

that: 

Experience in other parts of Australia has shown that it is extremely expensive to 

rehabilitate degraded river systems. It is far more cost effective in the mid to long 

term to protect existing natural values than to rehabilitate or seek to replace lost 

natural values. (Queensland Government, 2009d) 

Such a claim cannot be substantiated in all instances without reference to a 

case by case assessment of costs and benefits. In some instances the cost of 

rehabilitation may be significantly lower than the opportunity cost of 

precautionary preclusion.  

Simply, the Act may make society worse off, including the remote and very 

poor Indigenous people of Cape York. 
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3.8 Summary of findings 

The assessment of the Wild Rivers Act (Table 4) in regard to the severity of the 

application of the precautionary principle has found that it has: 

• An extremely low threshold 

• No consideration of costs and benefits 

• A clear burden of proof is established 

• Liability for costs is clear. 

Table 4 Assessment of Wild Rivers Act 

 Flexible Moderately-prescriptive Highly restrictive 

Threshold of threat     
Costs and benefits     
Action required    
Burden of proof     
Liability assigned    
Source: ACIL Tasman.  

The Wild Rivers Act is highly restrictive. These findings are supported by the 

Act‟s clear disassociation with the well defined Australian legislative and 

regulatory commitment to ESD. 
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4 Implications  

4.1 Future options 

The implications for the future of Cape York that arise because of the narrow 

interpretation of precaution in the Act are considerable. 

The option to consume now or later (i.e. save) is a universal question of 

resource allocation. Options exist to consume now or later. Environmental 

consumption captures existence value as well as exploitation of resources to 

meet current needs for example, eating. Both result in utility. An almost infinite 

number of unique consumption combinations exist. Each unique combination 

consists of options to consume now or later. These consumption options 

naturally have consequences for future options. What is consumed now cannot 

necessarily be consumed later. 

Indigenous land management can be characterised as maximising future 

options, that is current consumption always has an eye to future consumption. 

This strongly accords with the core objectives of ESD. 

One particular matter is that many Indigenous people point out that they do 

not know the aspirations of their children or grand children. If there is actually 

no current or foreseeable threat to the environment which makes the Wild 

Rivers Act necessary why limit options? 

4.2 Property rights 

Property owners possess options. These options share the same conceptual 

underpinnings outlined above. Owners can develop their properties now or in 

the future, fully and partially. The same inter-temporal choice framework 

applies. Activity now may narrow the scope in the future.  

Section 17 of the Act specifically recognises and protects property owners who 

have elected to develop their land already: 

This clause preserves existing rights of entities to carry out activities and take natural 

resources. (Wild Rivers Bill 2005: Explanatory Notes) 

Activity that was being carried out prior to declaration and activity that was 

authorised prior to any declaration under the Act is allowed to continue despite 

the subsequent operation of the Act. The Queensland Government refutes 

claims that any rights are injured (Queensland Government, 2009d) but 

compensation issues aside, the very recognition of pre-existing rights implies 

that future rights may be degraded. This point is underscored by the fact that 



 

Wild Rivers Act 2005 

 

Implications 29 

PDPs across a range of activities in HPAs will not be accepted and are deemed 

to be improperly made. 

Applying the options framework to these circumstances suggests that options 

already exercised are recognised and protected but future options as yet 

unexercised are not recognised are not protected. The rights to future options 

are injured. 

4.3 Injury 

In the instance of significant injury to property owners‟ range of future 

options, governments frequently compulsorily acquire the property. The 

Australian Government is constitutionally compelled to compensate property 

owners „on just terms‟ when compulsorily acquiring property. While State 

Governments are not compelled to apply just terms compensation, they 

frequently do so (Nicholls, 2008). 

When future options are only modestly injured, compensation is a cost 

effective alternative to compulsory acquisition. This recognises that future 

options are potentially impaired in the instance of government decision 

making. (Nicholls, 2008) 

The Wild Rivers Act offers neither compensation nor compulsory acquisition, 

an aspect of the legislation that the Scrutiny of Legislation Committee 

commented on as follows:  

... it appears to the committee that the only circumstance in which existing rights 

might potentially be adversely affected by a wild river declaration would be if a 

declaration affected freehold land. In such cases the general common law right of 

landowners of freehold land to use that land (subject to not causing “nuisances” to 

adjoining landowners) in whatever manner they see fit would probably be inhibited. 

(Scrutiny of Legislation Committee, 2005) 

The Act employs a device under the Integrated Planning Act that mandates 

that certain development applications cannot be considered by the department 

or the minister.  

Injury to the rights of property owners is particularly relevant under Wild 

Rivers. Declaration of Wild Rivers and the high preservation zone is made 

regardless of the property type. Future options available to affected owners are 

potentially severely curtailed, yet the State makes no offer of restitution for 

these lost options. This is particularly significant as options are being restricted 

while tenure resolution is underway through State Land Dealings. 



 

Wild Rivers Act 2005 

 

Implications 30 

Property owners are potentially faced with injurious impacts to their possible 

future options. The minister underscored this point in the Act‟s initial Second 

Reading speech stating: 

Very few activities will be permitted in the waterway itself or in the „high preservation‟ 

area, including a buffer up to one kilometre wide on each side of the river. (Weekly 

Hansard, 2005) 

The Act „does not limit the matters the Minister may consider‟ (Wild Rivers 

Act 2005). It does however direct the minister to consider: 

(a)  the results of community consultation on the declaration proposal; and 

(b)  all properly made submissions about the declaration proposal; and 

(c)  any water resource plan or resource operations plan that applies to all or part of 

the proposed wild river area.  

The Wild Rivers Act fails to recognise that Property owners have „standing‟ 

and are not simply unrelated third parties to the legislation and its direct 

impacts. Third party voices are given equal treatment and the Act has no basis 

to establish or differentiate the voices. In a best practice guide published by the 

World Conservation Union, Cooney (2004) observes that issues of 

inappropriate incidence of cost burden are „intimately tied to the question of 

who is involved and represented in the decision-making process‟. Simply 

appearing as one of many individuals and organisations that participated in a 

consultation forum does not equate to involvement and representation in 

decision-making. Cooney then cautions against abuse of the precautionary 

principle that renders it merely as a „rhetorical tool of convenience‟.  

These two points have particular resonance when considering the practical 

impact of a well funded, highly mobilised and vocal green constituency resident 

in southern Australia (i.e. Brisbane), that are granted equal standing to poorly 

resourced Indigenous land owners resident in remote Cape York.  
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5 Ecologically sustainable 
development options 

The Wild Rivers Act (2005) applies a highly restrictive interpretation of the 

precautionary principle that unnecessarily limits property owners‟ future 

options. This section identifies a „real options‟ framework that provides a 

practical theoretical alternative to understanding land use decision making in 

Cape York that is sympathetic to environmental conservation.  

5.1 Current limitations 

Future ESD options on Cape York are currently subject to significant and 

excessive restrictions. These include: 

• legislation such as the Vegetation Management Act 1999  

• the current nature of land tenure which is not conducive to the economic 

use of land. 

5.2 Future limitations 

There is an ever expanding set of possible future limitations to ESD options in 

Cape York. The Wild Rivers Act sets a dangerous precedent by radically 

departing from the well established and widely understood Australian 

commitment to the principles of ESD and their equally important foundational 

concepts. Other possible future limitations to ESD options include:  

• World Heritage listing (currently proposed by the State and 

Commonwealth Governments)  

•  Australian Heritage listing (proposed by Humane Society International) 

• Climate change.
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5.3 Maximisation 

ESD actively seeks to maximise the range of potential future options available 

to land owners. It explicitly maximises both economic and environmental 

options. Figure 1 positions Wild Rivers and ESD in terms of maximisation of 

environmental and economic value. The upper right quadrant defines high 

economic value and high environmental value. The lower left quadrant 

identifies low economic and low environmental value. High economic and low 

environmental value is described by the upper left quadrant while low 

economic and high environmental value is defined in the lower right corner. 

Figure 1 Ecologically sustainable development assessment of Wild Rivers 

 
Note: ESD: Ecologically sustainable development; Parks: National parks 

Source: ACIL Tasman 

National parks maximise environmental options but explicitly limit economic 

options. The Act maximises neither. From an options perspective National 

Parks may restrict future potential land use options to a similar extent as 

mining. Mining has some irreversible destructive impacts on the environment. 

National Parks and the conceptual extension of natural value preservation on 

private land through Wild Rivers are in practice irreversible. Some 

governments are now reliant on green electoral preferences. Ascent to power 

would be blocked to political parties advocating the abolition of a National 

Park. The onerous legislative process specified in the Act for Wild River 

Declaration amendments is also likely to ensure practical irreversibility.  
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In light of this observation, development of a future options maximisation 

decision rule may potentially inform land use decision-making. 

5.4  Option valuation 

Adoption of an options perspective to land use management delivers an 

alternative framework for informing decision-making. Traditional economic 

valuation is heavily discounted in the presence of uncertainty and/or risk. 

Options frameworks provide an alternative. Financial option valuation 

techniques can be applied to the real world. These techniques explicitly give 

voice to uncertainty. All else being equal, the greater the level of uncertainty, 

the higher the value an option has.  

Valuation of real options has many perspectives: 

• Insurance value - Options that expire unexercised have value. In the same 

way that most car owners do not claim on their accident insurance, they 

none the less receive value from the knowledge that they are 

comprehensively covered in the event of calamity. 

• Forward options - As science and technology advance, investments that 

previously made no financial sense may become beneficial with the 

application of new technology. Maintenance of future options has real 

value. 

• Growth options - Traditional valuation tools undervalue investments that 

contain options to expand into new markets or products at later stages, 

based upon favourable outcomes in the initial stages. If the initial project is 

a pre-requisite for subsequent expansion, its valuation should take account 

of the option to expand. An extreme, but common, example of this is a 

feasibility study. 

• Option to delay - The ability to avoid an action that could prove to be a 

mistake is what makes waiting valuable. The option to delay is most likely 

to be valuable when the firm has the rights to a project for a long time (for 

example, control over the natural resource). 

• Option platforms - Platform investments create valuable follow-on 

contingent investment opportunities. For example, an R&D project may 

lead to further marketable products. Traditional tools can greatly under-

value these options. 

• Learning options - Learning investments are made to obtain information 

that is otherwise unavailable. The learning effort is designed to create the 

highest-valued information in the shortest amount of time (or to maximise 

the net value of the investment, taking into account the opportunity cost of 

time). Oil exploration is an example of a learning investment as it provides 

geological information on the likely size of the reserves.  
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• Option to abandon - The option to abandon enables containment of 

downside risk. Thus the option to abandon has value because projects can 

be scaled back or terminated if they do not measure up to expectations.  

• Shadow costs - Standard valuation techniques may overvalue some 

projects because they fail to recognise the loss in flexibility that results in 

implementation if acceptance of one project eliminates options attaching to 

other projects. For example, building a plant in one city may eliminate the 

option to expand the capacity of plants in nearby cities. 

5.5 Benefits of an options approach 

The Wild Rivers Act is too narrowly focused. It assumes that the only potential 

risks are environmental. Welfare Reform has demonstrated the risks associated 

with a lack of development and social engagement. These risks have also been 

shown to be intergenerational. 

An option based framework would:  

• help rebalance the central equilibrium that underpins ESD and is missing in 

the Act, namely economic development, environmental conservation and 

intergenerational equity 

• ensure that the costs of restrictive legislation are fully articulated and 

understood 

• provide essential input into cost benefit considerations that are central to 

applying the principles of ESD to society 

• inform the timing of decision making in light of uncertainty and risk 

• ensure that knowledge and understanding is expanded to deal with 

uncertainty 

• provide confidence that the value of options changes over time and that 

some options should be abandoned 

• maximise social well being by maintaining the maximal number of future 

options for growth, conservation and future generations 

• provide insurance against future uncertainty, especially in light of uncertain 

impacts of climate change 

• ensure that the people of Cape York can take full advantage of the advance 

of technology and innovation  

• generation of a virtuous circle of unforeseeable future options that 

dynamically expand the array of future possibilities 

• expand the resource base available to better manage the environment into 

the future. 
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5.6 Recommendation 

ACIL Tasman recommends that Cape York traditional owners seek to fully 

explore the power of an options-based framework in dealing with land use 

decision-making. This recommendation is based on: 

• A clear finding that the Wild Rivers Act is heavily restrictive in its 

application of the precautionary principle 

• The resulting injury to property rights  

• The imminent threat posed to future potential ESD options by further 

legislation that uses Queensland‟s radical application of precaution;  

− departure from the well established Australian ESD framework 

− apparent contravention of existing COAG commitments.  

Land owners should give active consideration to developing an options 

framework to: 

• Inform their own decision-making 

• Influence government to alter the manner in which land use policy 

decisions are made. 
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A National Strategy for Ecologically 
Sustainable Development 

The National Strategy for Ecologically Sustainable Development was prepared 

by the Ecologically Sustainable Development Steering Committee and 

endorsed by the Council of Australian Governments in December 1992. It 

states: 

Core Objectives 

• to enhance individual and community well-being and welfare by following a 

path of economic development that safeguards the welfare of future 

generations  

• to provide for equity within and between generations  

• to protect biological diversity and maintain essential ecological processes and 

life-support systems 

Guiding Principles 

• decision making processes should effectively integrate both long and short-

term economic, environmental, social and equity considerations  

• where there are threats of serious or irreversible environmental damage, lack 

of full scientific certainty should not be used as a reason for postponing 

measures to prevent environmental degradation  

• the global dimension of environmental impacts of actions and policies should 

be recognised and considered  

• the need to develop a strong, growing and diversified economy which can 

enhance the capacity for environmental protection should be recognised  

• the need to maintain and enhance international competitiveness in an 

environmentally sound manner should be recognised  

• cost effective and flexible policy instruments should be adopted, such as 

improved valuation, pricing and incentive mechanisms  

• decisions and actions should provide for broad community involvement on 

issues which affect them 

These guiding principles and core objectives need to be considered as a package. No 

objective or principle should predominate over the others. A balanced approach is 

required that takes into account all these objectives and principles to pursue the goal 

of ESD. 

(Ecologically Sustainable Development Steering Committee, 1992) 
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B Cape York Heads of Agreement 
THIS AGREEMENT is made on the fifth day of February 1996  

Between  

• the Cape York Land Council (CYLC) and the Peninsula Regional Council of the 

Aboriginal and Torres Strait Islander Commission (ATSIC), representing 

traditional Aboriginal owners on Cape York Peninsula, and  

• the Cattlemen's Union of Australia Inc (CU), representing pastoralists on Cape 

York Peninsula, and  

• the Australian Conservation Foundation (ACF) and The Wilderness Society 

(TWS), representing environmental interests in land use on Cape York Peninsula.  

1. The CU, ACF and TWS acknowledge and affirm that the Aboriginal people, 

represented by the CYLC, and the Peninsula Regional Council of ATSIC, are 

the original inhabitants of Cape York Peninsula who are entitled by their 

traditional law to their traditional customs and culture, including access to 

areas of traditional significance.  

2. The Aboriginal people of Cape York Peninsula, the ACF and TWS 

acknowledge and affirm that pastoralists of Cape York Peninsula (including 

non CU members) are significant landholders who have existing legal right 

and concerns related to their industry and lifestyle.  

3. The parties acknowledge that there exist on Cape York Peninsula areas of 

significant conservation and heritage value encompassing environmental, 

historical and cultural features, the protection of which is the responsibility of 

State and Federal Governments in conjunction with the parties.  

4. The parties maintain their respective positions on the East Coast Wilderness 

Zone but shall encourage negotiations between pastoralists in the Zone and 

the State Government on its creation. If the negotiations prove unsuccessful, 

the parties undertake to meet again to discuss the matter.  

5. All parties are committed to work together to develop a management regime 

for ecologically, economically, socially and culturally sustainable land use on 

Cape York Peninsula, and to develop harmonious relationships amongst all 

interest in the area.  

6. Subject to clause 5, all parties are committed to the development of a 

sustainable cattle industry on Cape York Peninsula.  

7. The parties are committed to jointly approach the State Government to 

secure upgraded lease tenure for pastoral properties and restructure lease 

boundaries under the existing provision of the Queensland Land Act. As a 

necessary prerequisite for this process, a property consistent with clause 5, in 

consultation with existing landholders. The parties agree to encourage 
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leaseholders to make necessary applications to the State Government for 

these purposes.  

8. The CU and CYLC agree to make joint approaches to secure investment for 

development of the cattle industry through the Indigenous Land 

Corporation, The Rural Adjustment Scheme, and other sources.  

9. The Aboriginal people agree to exercise any native title rights in a way that 

will not interfere with the rights of pastoralists.  

10. Pastoralists agree to continuing rights of access for traditional owners to 

pastoral properties for traditional purposes. These rights are:  

• right to hunt, fish and camp;  

• access to sites of significance;  

• access for ceremonies under traditional law;  

• protection and conservation of cultural heritage.  

11. These rights shall be attached to the lease title and shall be consistent with a 

detailed code of conduct to be developed between pastoralists and traditional 

owners. The code of conduct shall ensure leaseholders are protected from 

public liability claims arising from the exercise of access rights.  

12. The code of conduct for access shall be a minimum to apply to the region, 

but there shall also be provision for additional features to be negotiated 

between traditional owners and individual landholders.  

13. The parties agree that areas of high conservation and cultural value shall be 

identified by a regional assessment process according to objective national 

and international criteria. There shall be an independent review acceptable to 

all parties in the case of dispute as to whether the values are consistent with 

the criteria. Where such areas are identified, the landholder shall enter into 

appropriate agreements to protect the area under State or Commonwealth 

provision which may include World Heritage listing. As part of such 

agreements, funds shall be provided for management of the area, monitoring 

of agreements and equitable economic and social adjustment.  

14. There shall be no compulsory acquisition of private leasehold or freehold 

land, without prior negotiation with the landowner, and unless all reasonable 

avenues of negotiation, including the agreements detailed in clause are 

exhausted.  

15. The purchase of land for the protection and management of cultural and 

environmental values shall only take place as land becomes available 

commercially.  

16. The parties support the establishment of a fund for the purpose of 

purchasing land with identified high environmental and cultural values by the 

Commonwealth Government. The fund also shall contain funds for effective 

management of land purchased by the fund.  
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17. Land purchased through the fund shall be assessed for World Heritage 

values.  

18. The management regime to apply to land purchased through the fund shall 

be negotiated between the Commonwealth and State Governments and 

traditional owners and shall be based on culturally and ecologically 

sustainable use of the land's resources to achieve Aboriginal economic 

viability. Negotiations will involve relevant community organisations and 

traditional owners on a sub-regional basis, and particularly in the following 

sub-regions:  

• Kowanyama  

• Pormpuraaw  

• Aurukun  

• Napranum  

• Old Mapoon  

• Northern Peninsula  

• Lockhart River  

• Coen  

• Laura  

• Cooktown  

• Hope Vale  

• Wujal Wujal  

19. The nomination for World Heritage listing on any land on Cape York 

Peninsula shall proceed only where there is a management arrangement 

which is negotiated with all landholders who may be affected directly by such 

listing.  

20. The parties shall approach the Commonwealth and the State to become 

parties to this agreement process.  

21. The parties are committed to pursuing agreements with the mining and 

tourism industries and with other industries with interests in Cape York 

Peninsula.  

(Cape York Heads of Agreement, 1996) 
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An Economic Unravelling of the 
Precautionary Principle: The 

Queensland Wild Rivers Act 2005

STEPHEN ILES AND GARY JOHNS1

Abstract

The paper assesses the application of the precautionary principle in the Queensland 
Wild Rivers Act 2005. It finds that the Act is more restrictive than the ecologically 
sustainable development principles as conceived, and deployed, by the Queensland 
Government elsewhere. At the same time the Act is injurious to property rights, 
unnecessarily restricts future development options, and does not allow for 
assessments of non-environmental values or the cost of options forgone. As a result 
the Act has severe consequences for the Cape York economy and increases the risk 
of perverse consequences for the environment.

Background

Cape York Peninsula contains the largest areas of natural environment in eastern 
Australia within a land space slightly larger than Victoria. Unlike Victoria, 
which accommodates five million people at a high average standard of living, 
Cape York houses just 13 000 people, the vast majority of whom live on welfare. 
Indigenous people make up more than 50 per cent of the population and own 
and/or control more than six million hectares, representing 45 per cent of Cape 
York’s 13.7 million hectares. 2 There is a major Welfare Reform program taking 
place on Cape York, designed to break widespread passive-welfare dependence 
and boost individual economic independence. In support of this major reform, 

1 Stephen Iles, Cape York Institute; Gary Johns, Australian Catholic University, Gary.Johns@acu.edu.au. 
The original work for the paper was undertaken when both authors were consultants with ACIL Tasman Pty 
Ltd. The client was Balkanu Cape York Development Corporation. The authors would like to thank the two 
anonymous referees and the Editor for their comments.
2 Balkanu Cape York Development Corporation (unpublished correspondence).
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the Queensland and Australian governments have contributed $100 million 
over four years. Nevertheless, the inhabitants are generally poorly equipped to 
face the serious environmental and economic threats to Cape York’s biodiversity 
posed by invasive cane toads, wild pigs and other feral animals and grasses 
which impose great cost on Cape York.

An early attempt to satisfy the competing interests on Cape York had various 
interest groups sign the Cape York Heads of Agreement. The Cape York Land 
Council, The Wilderness Society, the Australian Conservation Foundation, the 
Cattlemen’s Union and (some years later) the Queensland Government agreed:

All parties are committed to work together to develop a management 
regime for ecologically, economically, socially and culturally sustainable 
land use on Cape York Peninsula, and to develop harmonious relationships 
amongst all interest in the area. (Cape York Heads of Agreement 1996)

In 2005, the Heads of Agreement strategy was superseded, however, by the 
introduction of the Wild Rivers Act, legislation proposed by conservation groups 
in return for political support to the Queensland Government. More than a third 
of the total Cape York Indigenous estate is now designated for conservation 
purposes, mostly as national parks and nature refuges. 3 The strategy behind the 
Wild Rivers Act appears to assume that the future of Cape York will be based 
on limited types of tourism and government transfers (environmental welfare),  
4and that future residents will be unable to manage and develop land both to 
create wealth and preserve or indeed enhance the environment of Cape York. 
The Act has proved politically contentious and in 2010 the Federal Opposition 
vowed to introduce a Bill to the Commonwealth Parliament with the aim of 
overriding the Queensland legislation.

The precautionary principle

The Queensland Government seeks to protect the environment from future 
actions adverse to the environment. In doing so, it has drawn on the concept 
of Ecologically Sustainable Development (ESD) (Brundtland 1987), the widely 
accepted approach to jointly managing in the interests of the environment 
and development so as to protect the enjoyment of future generations in the 
environment. In order to achieve the desired balance of interests invoked 
by ESD, however, it is essential to apply some rule to manage the risk to the 

3 Ibid.
4 A trial of 20 Wild River Rangers is under way across the Gulf and the Cape, with a total commitment of 100 
rangers to eventually cover the entire Gulf and Cape declared Wild Rivers (Queensland Government 2009d).



An economic unravelling of the precautionary principle

75

environment that development may bring. The widely applied rule is that 
of the precautionary approach or precautionary principle. The Queensland 
Government has applied this principle in its Wild Rivers Act.

At its simplest, the precautionary principle advises that a proponent should 
proceed with caution before undertaking an action where there is risk of possible 
harmful outcomes. Following Cussens (2009) and Soule (2000), it is clear that the 
apparently simple principle is not so simple after all. The principle, although 
widely invoked, does not necessarily assist in managing risk. For example, 
a widely accepted definition of the principle is known as the Wingspread 
Statement:

When an activity raises threats of harm to the environment or human 
health, precautionary measures should be taken, even if some cause-
and-effect relationships are not fully established. (quoted in Cussens 
2009: 67)

The difficulty with the statement is that there is no definition of three crucial 
elements: threat of harm, uncertainty about risks and causal relationships, and 
the level of precaution in response to the threat. Cussens suggests that if threat 
of harm is taken to mean the actual risk of an activity, then the principle says too 
little; it is reduced to a cliché that tells us, ‘when there is evidence of hazard, it 
is prudent to take care’. If, on the other hand, ‘threat of harm’ means the public 
perception of hazard, then the precautionary principle says too much; it can be 
invoked to slow or stop innovative, and possibly very beneficial, products or 
procedures, on the basis of lack of evidence (Cussens 2009: 67). To illustrate the 
bias of the principle, Cussens (2009: 69) formulates an alternative proposition: 
‘When a lack of activity raises a threat of harm to wealth creation, precautionary 
measures should be taken, even if some cause-and-effect relationships are not 
fully established.’

As Cussens argues, the statement has all the flaws of the Wingspread definition, 
but is nevertheless its ‘logical equivalent’. Both are precautionary principles; 
where Wingspread has human and environmental health as its fundamental 
value, Cussens’ version has wealth creation. Cussens’ purpose is to illustrate 
that both versions are too vague to be practically applicable and that the usual 
version of the precautionary principle is value laden in what might be called a 
‘green’ direction: ‘A principle that is presented by its proponents in the guise of 
a value neutral guide to policy-making in the face of uncertainty is nothing of 
the kind.’ (Cussens 2009: 69).
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ESD and the application of the precautionary 
principle in Australia

Perhaps reflecting the insight that the precautionary principle is value laden, 
one of the premier international environmental organisations, the International 
Union for the Conservation of Nature (IUCN), recently published guidelines 
(IUCN 2007: 6) for applying the precautionary principle to biodiversity 
conservation and natural-resource management. Crucially, the guidelines suggest 
that the principle be integrated with other relevant principles and rights. The 
IUCN cautions that other principles and rights, including intergenerational 
and intragenerational equity, the right to development, the right to a healthy 
environment, and human rights to food, water, health and shelter must be borne 
in mind when applying the precautionary principle:

In some circumstances these other rights may strengthen the case 
for precautionary action. In other circumstances, the Precautionary 
Principle may need to be weighed against these other rights and 
principles, taking into due account the critical nature of the Principle. 
(IUCN 2007: 6) 5

It is the contention of the paper that risk and uncertainty can never be avoided 
for either protection or development choices. For example, given the difficult 
circumstances of Aboriginal people in the Cape, Aboriginal development and 
unemployment are both uncertain under the protection and development 
options. There may be, for example, some irreversible effects of development 
opportunities lost forever under a stringent application of the precautionary 
principle. The ESD invoked by the IUCN and the Australian intergovernmental 
agreement seeks among other things, for example, to balance the needs of 
Aboriginal people and their desire to attain the living standards of other 
Australians and the needs of the environment. The difficulty is that the principle 
does not of itself provide a solution as to how these are to be achieved. The 
suspicion with Wild Rivers is that the principle is invoked in such a way as to 
allow the environment to trump the interests of Aboriginal economic aspirations. 
Rather than resort to such a crude use of the principle, it is possible to use 
management tools such as cost-benefit analysis to better understand, manage 

5 Similarly, the national strategy for ecologically sustainable development adopted by the Council of 
Australian Governments in 1992 (Intergovernmental Agreement on the Environment) was careful to balance 
various principles and rights including, for example:

• to enhance individual and community well-being and welfare by following a path of economic development 
that safeguards the welfare of future generations

• to provide for equity within and between generations

• to protect biological diversity and maintain essential ecological processes and life-support systems. 
(Ecologically Sustainable Development Steering Committee 1992)
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and allocate risk and uncertainty. For example, the precautionary approach 
may encourage research that seeks to build knowledge and remove uncertainty, 
or apply sensitivity analysis that examines a range of possible outcomes and 
their response to changes in key variables. Most important, precaution used 
flexibly may accommodate the advance of knowledge and regulatory processes 
that require extensive testing to demonstrate reliability of outcome as well as 
prohibition of potentially damaging activity.

There is no single approach to the application of the principle in Australia. 
Indeed, Weirer and Loke (2007) count no fewer than 120 pieces of legislation 
and hundreds of ‘non-binding policies’ that invoke precaution in Australia, 
most of which reference the Intergovernmental Agreement on the Environment. 
The key question is to understand which version of the principle — between 
flexible and heavily restrictive — has been applied in Cape York under the Wild 
Rivers Act.

Various attempts have been made to formally classify the Australian approaches. 
The typology initially developed by Cooney (2004) and subsequently modified 
by Weirer and Loke (2007) is a good example.

Broad categories are as follows:

• Flexible applications seek to resolve uncertainty and not use uncertainty 
as a reason to avoid taking action. Cost-effectiveness may be a criterion for 
determining whether action should be taken.

• Moderately prescriptive responses narrow the field of reference for decision-
makers. Cost-benefit analysis and magnitude of impact are less influential.

• Heavily restrictive interpretations discard considerations of cost-benefit. An 
absolute threshold is frequently established to trigger action, regardless of 
scale or impact.

Within the broad categories, variants of the precautionary approach (Weirer 
and Loke 2007), differ over whether:

• a threshold for action is frequently established (often ‘serious’ or ‘irreversible’)

• associated costs and benefits are assessed

• action is required by decision-makers

• the burden of proof is reversed onto proponents to demonstrate that harm 
will not arise.
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Assignment of costs

The five tests summarised in Table 5.1 form the basis of the assessment framework 
to be applied to the Wild Rivers Act and have been formulated in conjunction 
with the three broad categories specified above.

Threshold tests

A trigger for invoking the principle can often be identified. Flexible applications 
often require an acknowledgement that consequences be sufficiently severe 
and have a degree of likelihood of occurrence. By contrast, heavily restrictive 
versions have no such requirement. The ‘serious or irreversible’ terminology 
is adopted in the Intergovernmental Agreement on the Environment and 
accordingly is categorised as flexible.

Cost-benefit analysis

Cost-benefit analysis is a second test to determine the strength and intensity 
of precaution in policy, regulation and legislation. The IUCN guidelines, the 
Intergovernmental Agreement on the Environment as well as the Cape York 
Heads of Agreement acknowledge the equal importance of conservation, 
intergenerational equity and economic and social development. An absence of 
cost-benefit analysis implies a preference for one of the latter three elements.

Irrespective of costs and benefits, an acceptance or assertion that an area has 
high preservation values can as a separate exercise lead to a search for the most 
cost-effective way of achieving those values. The IUCN guidelines and the 
Intergovernmental Agreement specifically cite the requirement for cost-effective 
responses.

Burden of proof

Reversal of the traditional burden of proof in relation to potential harm or 
damage in light of uncertain facts is a readily observed element of restrictive 
interpretations of precaution. Specifically, heavily restrictive versions require 
proponents to demonstrate that their proposed actions are entirely free from 
harm or damage. In contrast, flexible interpretations may not assign a burden 
of proof but, rather, simply remove uncertainty as a means of forestalling action 
to prevent harm.
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Neither the Guidelines nor the Agreement reverses the burden of proof, 
requiring developers to demonstrate freedom from harm. The Agreement 
does, however, call for ‘fundamental consideration’ of ‘biological diversity and 
ecological integrity’.

Costs

Consideration of cost is a contested area. Weirer and Loke (2007) discuss the 
assignment of liability in the event of damage. Heavily restrictive interpretations 
clearly assign liability to development proponents, while flexible applications 
may not directly. The Agreement applies the ‘polluter pays’ principle and calls 
for developers to bear costs of ‘containment, avoidance or abatement’. This 
paper more critically assesses the broader consequence of costs.

The specific incidence of cost is important. Some communities have greater 
capacity to bear costs. This fact explains differentiated expectations in climate-
change debates. First-world nations, such as Australia and the United States are 
reasonably expected to incur greater costs now while rapidly industrialising 
nations, such as India and China, have lower expectations placed on them. 
Developing nations like Bangladesh have even lower capacities again. The 
Guidelines identify this aspect when it states the qualification, ‘according to 
their capabilities’.

Attendant to discussion of current costs is consideration of intergenerational 
cost burdens. Precaution seeks to reduce the costs of damage and harm borne by 
future generations arising from the present consumption of resources. Flexible 
versions of precaution that acknowledge the requirement for a balanced 
treatment of competing aims, such as conservation and development, are keenly 
aware of intergenerational cost burdens arising from actions that limit either. 
Also, if sound, ecologically sustainable development is stopped for minor 
environmental reasons, or for environmental effects that can be mitigated, 
future generations suffer a loss of potential income (part of which could have 
been used for environmental protection).
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Table 1: The Comparison of Precautionary Principle applications of Weirer 
and Loke

Flexible Moderately-
prescriptive

Heavily restrictive

Is there a threshold 
of threat for 
triggering application 
of the Principle? (a)

Yes
For example, 
‘significant’, 
‘irreversible’, 
‘serious’ harm

Sometimes No

Is an assessment 
of the costs 
and benefits of 
alternative actions 
required?

Usually 
Cost-effectiveness 
may be applied

Not usually
Cost-effectiveness 
may be applied

No
Cost-effectiveness 
may be applied

Is precautionary 
action required?

No Yes 
Either required or 
‘justified’

Yes

Is the burden of 
proof assigned? (b)

No
Depends on other 
regulations

No
Depends on other 
regulations

Yes 
Developer/producer 
bears the burden of 
proof

Is liability for harm 
assigned? (c)

No No Usually
Developer/producer 
bears liability

(a) Failure to satisfy the threshold test prevents the Principle being invoked but does not preclude 
precautionary action.

(b) The standard of proof is crucial in determining the practical effects of assigning liability.

(c) Liability is the legal obligation to provide compensation for damage resulting from an action for which 
the liable party is held responsible.

Source: (Weirer and Loke 2007: 7)

Costs also arise from distorted priorities. Heavily restrictive applications risk 
ignoring real and present dangers by placing too great an emphasis on distant 
and potential risks. Disproportionate responses that fail to deal with known and 
real risks now may impose significant costs on society.

Perverse consequences may also impose costs. Such consequences arise from 
heavily restrictive interpretations of precaution that mandate action, regardless 
of cost, in the event that the preventative or remedial actions taken are 
ineffective. Application of safety margins and improved information through 
research, evident in flexible approaches, may be more effective and minimise 
costs of action.

Well-established Australian expressions of the precautionary principle explicitly 
seek to balance consideration of economic and environmental consequences of 
decision-making. Specific acknowledgement is made of the fact that economic 
development pays for conservation. Section 3.3 of the Agreement states that:
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The parties consider that strong, growing and diversified economies 
(committed to the principles of ecologically sustainable development) 
can enhance the capacity for environmental protection. In order 
to achieve sustainable economic development, there is a need for a 
country’s international competitiveness to be maintained and enhanced 
in an environmentally sound manner. (Australian Government 1992)

Applying the framework to the Wild Rivers Act

Initially, six Wild River Basins were declared in Queensland, with most situated 
in the Gulf of Carpentaria. Subsequently, four additional Wild River Basins — 
Archer, Stewart, Lockhart, and Wenlock (Queensland Government 2009a, b, 
c, 2010) — have been declared in Cape York. A further eight Cape York river 
systems are scheduled to be declared.

Wild Rivers Act is precautionary

The Wild Rivers Act is clearly precautionary. Section three invokes precaution 
as a primary concept within the Act itself: ‘…having a precautionary approach to 
minimise adverse effects on known natural values and reduce the possibility of 
adversely affecting poorly understood ecological functions. (s3, 3, (b)) (emphasis 
added)

Additionally, precaution is raised in the Stewart River Consultation Report in 
response to questions from the public about the High Preservation Areas being 
declared to the maximum possible extent: 

The department, in reviewing the proposed high preservation areas has 
considered the state of the natural values of the proposed wild rivers and 
adopted a precautionary approach in determining the width of the high 
preservation areas. (Queensland Government 2009d) (emphasis added)

Disassociation from ESD

The Wild Rivers Act specifically disassociates itself from ESD with the 
Explanatory Notes to the Act stating:

The Acts that regulate these resources and activities generally do not 
set development limits at the catchment scale. Those Acts that do set 
limits, generally do so under the principles of ecological sustainable 
development (ESD), which permits a loss in natural values to achieve 
economic and social benefits. The level of preservation sought for wild 
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rivers, which have all or almost all of their natural values intact, is higher 
than for ESD but below that generally provided in a national park. (Wild 
Rivers Bill 2005: Explanatory Notes) (emphasis added)

The Notes go on to establish the absolute importance of preservation:

Hence it is necessary to clearly specify limits on resource allocations 
and activities for the purpose of preserving the natural values of wild river 
systems. (Wild Rivers Bill 2005: Explanatory Notes) (emphasis added)

The term ‘preserve’ has a different meaning to the term ‘conserve’. Preservation 
does not permit any changes, while conservation allows the ongoing 
management and does contemplate change. This effectively unbundles the 
three equally important core principles of the National Strategy for Ecologically 
Sustainable Development of economic development, intergenerational equity 
and biological diversity. This is in violation of the Queensland Government’s 
COAG commitments. The Act is precautionary in its approach and it specifically 
disassociates itself from the well-founded principles of ESD in a number of ways.

Low threshold test

The Explanatory Notes recognise that pressure to develop Cape York is ‘limited’ 
and ‘little’ development has historically taken place:

the level of future development is not expected to be high. Wild rivers 
tend to be in regions of the State where little development has occurred 
and generally have limited development pressure. (Wild Rivers Bill 2005: 
Explanatory Notes) (emphasis added)

This establishes a very low threshold for action. Not only are there few expected 
threats of damage, but that these threats are currently being constrained by 
existing legislation and regulation.

Precludes cost benefit analysis

The Explanatory Notes to the Act explicitly preclude consideration of cost-
benefit analysis by stating:

While wild rivers may contain or support other values, such as 
economic, social, scientific, educational and Indigenous, the Bill is 
intended to preserve the natural values listed above. (Wild Rivers Bill 
2005: Explanatory Notes) (emphasis added)

Here, the Act establishes the primacy of preservation, rendering the other 
values secondary and outside the scope of the legislation. In expanding on the 
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purpose of the Act, the Explanatory Notes introduce the concept of ‘necessary 
development’ without defining it. In the absence of cost-benefit analysis, 
necessary development is clearly understood on purely conservation grounds:

The aim of the Bill is to ensure that a declared wild river’s environment 
is maintained in its largely natural state, and impacts from necessary 
development minimised. (Wild Rivers Bill 2005: Explanatory Notes) 
(emphasis added)

Like any policy, the Wild Rivers Act imposes, either implicitly or explicitly, costs 
and benefits (Rolfe 1995). There has been no assessment of these to check that 
adverse costs are not too high. The justification of the Wild Rivers Act would 
normally involve an assumption that the benefits of conservation outweigh the 
costs. No assessment of the costs and benefits of individual declarations has been 
undertaken to identify whether it is worthwhile for a river to be declared. This 
underscores the earlier observation that the Act unbundles the ESD package 
of equally important core objectives detailed in the National Strategy and the 
Cape York Heads of Agreement. The Wild Rivers Act removes any consideration 
of elements outside natural preservation, including cost-benefit analysis. It is 
heavily restrictive legislation.

Reverses burden of proof

A burden of proof, to be carried by the applicant, is clearly established by the 
Act at two stages.

• At the property development plan stage

• At the ministerial decision-making stage.

The Wild Rivers Code is very explicit in its application of precaution:

When determining whether an application meets the required outcome, 
the assessment manager must take a precautionary approach that is, 
not use the lack of full scientific certainty as a reason for not imposing 
requirements or conditions to minimise potential adverse effects on the 
natural values. The onus lies with the applicant to demonstrate that a 
proposed development or activity meets the required outcomes of the code. 
(Queensland Government 2007) (emphasis added)

Is highly restrictive

A proponent of a prohibited development in a Highly Protected Area (HPA) 
can seek to have the prohibited development assessed by lodging a Property 
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Development Plan. Approval of the Plan does not result in approval to proceed. 
Rather, the approved Plan forms the basis for a change to the Wild River 
Declaration.

Consideration of a property development plan under the Wild Rivers Code is, 
therefore, clearly forbidden. Further, a proposal under a Plan must be assessed 
with reference to:

the nature and extent of any other thing proposed to be done in addition 
to the activities, or the taking, that would result in a beneficial impact 
on the natural values of the relevant wild river (s31D, 1, (j)) (emphasis 
added)

Not only must the proponent demonstrate that no harm will arise from the 
proposed development, the proponent must demonstrate a beneficial impact 
on conservation values! This narrowly defined beneficial environmental 
impact is well outside the scope of ESD. Well-defined and accepted Australian 
interpretations of ESD place no requirement of proof on proponents. The Act 
is clearly highly restrictive, a finding reinforced with reference to Ministerial 
decision-making. Any proposed amendment is also subject to the consideration 
of public submissions and, ultimately, ministerial decision. Once a property 
development plan is considered by the relevant minister, the minister is required 
to ensure that the proposed amendment: ‘will not have an overall adverse impact 
on the natural values of the wild river. (s31E(b)) (emphasis added)

And that further: ‘the environmental benefits of the plan justify the approval of 
the plan. (s31E(c)) (emphasis added)

The proposed amendment must demonstrate that the property development 
plan has positive environmental benefits and not simply an absence of harm.

The process for ministerial decision is lengthy and expensive. For example, a 
proposed plan has to be submitted with a fee and assessed by an independent 
panel of scientists expert in hydrology, geomorphology, water quality, riparian 
function and wildlife movement. If the minister approves the plan, with or 
without conditions, the minister can then seek to amend the declaration through 
the current formal process, including public consultation and submission. 
Based on submissions, the minister will then make a decision whether to amend 
the declaration. If the declaration is amended the landholder will then have to 
submit applications for each development and go through the normal assessment 
process under the Integrated Planning Act or other relevant act. This means 
that the developments will have to meet the wild rivers requirements. Also, to 
prevent the landholder later choosing to capitalise on the amended declaration 
and applying to do something else all developments on the property for the 
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next 10 years have to be in accordance with the plan (Weekly Hansard 2007). 
With respect to decision-making, the Wild Rivers Act is a highly restrictive 
interpretation of the precautionary approach.

Is costly

The Act’s heavily prescriptive approach precludes assignment of direct costs 
arising from damage to developers – the ‘polluter pays’ concept. Liability is 
irrelevant, as many developments in HPA zones are simply prohibited. Allowable 
developments in HPA and Protected Area (PA) zones are assigned liability for 
damage under existing legislation (for example, the Environmental Protection 
Act (1994)). A broader range of cost considerations must also be taken into 
account when testing the severity of precaution in the Act (Cooney 2004).

Wild Rivers specifically excludes consideration of costs beyond a narrow interest 
in loss of natural preservation values. While the Act specifically acknowledges 
the presence of other competing interests, it clearly disregards them. In doing 
so, costs associated with lost economic development opportunities and social 
exclusion are precluded from consideration in the operation of the Act. Decisions 
are made purely on the basis of environmental benefit. This places significant 
potential opportunity costs on society.

Neglects intergenerational equity

In as much as Wild Rivers implicitly acknowledges intergenerational equity 
by seeking to preserve amenity for future generations, it achieves this only 
in part. While it seeks to conserve Cape York’s river catchments for future 
generations, it ignores the economic and social well-being of these same future 
generations. Heavily restrictive conservation policy that is disassociated from 
ESD eliminates current development opportunities and also eliminates all future 
opportunities. ESD gives full voice to future generations by limiting current 
and future development that does not maximise welfare. The singular focus on 
future enjoyment of the environment, at the expense of future economic and 
social welfare, makes the Act heavily restrictive.

Treats landowners inconsistently under the Act

A further matter, not readily fitting within the Weirer and Loke framework 
but worthy of consideration nevertheless, is that the Act treats the current and 
future options of landowners inconsistently. For example, the Act purports 
to make provision for current and future mining, fishing and grazing. In the 
Second Reading Speech to parliament on 24 May 2005 the minister gave clear 
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guidance that the Act provided ‘enhanced opportunities’ for grazing and 
fishing. Speaking to subsequent amendments to the Act during the Second 
Reading on 31 October 2006, the minister permitted minerals exploration and 
below-ground mining.

What the Act does is prohibit and regulate a wide range of lower-level activities 
such as tourism and market gardens, for example. The Act seems disproportionate 
in its response to the actual threats posed to Cape York as opposed to distant and 
uncertain threats. This necessarily imposes costs. The established Australian 
legislative and regulatory practice of ESD specifically seeks to minimise costs by 
allowing wide consideration of costs and benefits attributable to conservation, 
development and intergenerational equity and selecting options that maximise 
total benefits, net of costs.

Section 17 of the Act specifically recognises and protects property owners who 
have elected to develop their land already: ‘This clause preserves existing rights 
of entities to carry out activities and take natural resources.’ (Wild Rivers Bill 
2005: Explanatory Notes)

Activity that was being carried out prior to declaration and activity that was 
authorised prior to any declaration under the Act is allowed to continue despite 
the subsequent operation of the Act. The Queensland Government denies claims 
that any rights are injured (Queensland Government 2009d) but, compensation 
issues aside, the very recognition of pre-existing rights implies that future 
rights may be degraded. This point is underscored by the fact that Property 
Development Plans across a range of activities in HPAs will not be accepted and 
are deemed to be improperly made.

Applying the options framework to these circumstances suggests that options 
already exercised are recognised and protected but future options as yet 
unexercised are not recognised and not protected.

The rights to future options are injured

In the instance of significant injury to property owners’ range of future options, 
governments frequently compulsorily acquire the property. The Australian 
Government is constitutionally compelled to compensate property owners ‘on 
just terms’ when compulsorily acquiring property. While State governments 
are not compelled to apply just-terms compensation, they frequently do so 
(Nicholls 2008).
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When future options are only modestly injured, compensation is a cost 
effective alternative to compulsory acquisition. This recognises that 
future options are potentially impaired in the instance of government 
decision making. (Ibid)

The Wild Rivers Act offers neither compensation nor compulsory acquisition, an 
aspect of the legislation that the Scrutiny of Legislation Committee commented 
on as follows:

It appears to the committee that the only circumstance in which existing 
rights might potentially be adversely affected by a wild river declaration 
would be if a declaration affected freehold land. In such cases the 
general common law right of landowners of freehold land to use that 
land (subject to not causing ‘nuisances’ to adjoining landowners) in 
whatever manner they see fit would probably be inhibited. (Scrutiny of 
Legislation Committee 2005)

The Act employs a device under the Integrated Planning Act that mandates 
that certain development applications cannot be considered by the department 
or the minister.

Injury to the rights of property owners is particularly relevant under Wild 
Rivers. Declaration of Wild Rivers and the high-preservation zone is made 
regardless of the property type. Future options available to affected owners are 
potentially severely curtailed, yet the State makes no offer of restitution for 
these lost options. This is particularly significant as options are being restricted 
while tenure resolution is under way through State Land Dealings.

Property owners are potentially faced with injurious impacts to their possible 
future options. The minister underscored this point in the Act’s initial Second 
Reading speech stating: ‘Very few activities will be permitted in the waterway 
itself or in the ‘high preservation’ area, including a buffer up to one kilometre 
wide on each side of the river.’ (Weekly Hansard 2005)

The Act ‘does not limit the matters the Minister may consider’ (Wild Rivers Act 
2005). It does, however, direct the minister to consider:

• the results of community consultation on the declaration proposal

• all properly made submissions about the declaration proposal

• any water-resource plan or resource-operations plan that applies to all or part 
of the proposed wild river area.

The Wild Rivers Act fails to recognise that Property owners have ‘standing’ 
and are not simply unrelated third parties to the legislation and its direct 
impacts. Third-party voices are given equal treatment and the Act has no basis 
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to establish or differentiate the voices. In a best-practice guide published by the 
World Conservation Union, Cooney (2004) observes that issues of inappropriate 
incidence of cost burden are ‘intimately tied to the question of who is involved 
and represented in the decision-making process’. Simply appearing as one of 
many individuals and organisations that participated in a consultation forum 
does not equate to involvement and representation in decision-making. Cooney 
then cautions against abuse of the precautionary principle that renders it merely 
as a ‘rhetorical tool of convenience’.

Conclusion

Many of the arguments made by the Queensland Government for the preservation 
of Cape York could apply to any river in Queensland. A key reason for the focus 
on Cape York is that the costs of preservation are seen to be low. If this were not 
so, the legislation would apply everywhere in Queensland. The real problem 
with the Act is that some general assessment of costs and benefits is being 
used to select the rivers for declaration, but this is not explicit, and there is no 
use of costs and benefits to temper the application of the policy on a case-by-
case basis. The Wild Rivers Act applies a highly restrictive interpretation of 
the precautionary principle that unnecessarily limits property owners’ future 
options. Future ESD options on Cape York are currently subject to significant 
and excessive restrictions. These include:

• legislation such as the Vegetation Management Act 1999

• the current nature of land tenure which is not conducive to the economic 
use of land.

There is an ever-expanding set of possible future limitations to ESD options in 
Cape York. The Wild Rivers Act sets a dangerous precedent by radically departing 
from the well-established and widely understood Australian commitment to the 
principles of ESD and their equally important foundational concepts. Other 
possible future limitations to ESD options include:

• World Heritage listing (currently proposed by the State and Commonwealth 
Governments)

• Australian Heritage listing (proposed by Humane Society International)

• Climate change.

ESD actively seeks to maximise the range of potential future options available to 
land owners. It explicitly maximises both economic and environmental options.   
looks at Wild Rivers and ESD in relation to the maximisation of environmental 
and economic value. The upper-right quadrant defines high economic value 
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and high environmental value. The lower-left quadrant identifies low economic 
and low environmental value. High economic and low environmental value 
is described by the upper-left quadrant, while low economic and high 
environmental value is defined in the lower-right corner.

National Parks maximise environmental options but explicitly limit economic 
options. The Act maximises neither. From an options perspective, National Parks 
may restrict future potential land-use options to a similar extent as mining. 
Mining has some irreversible destructive impacts on the environment. National 
Parks and the conceptual extension of natural-value preservation on private 
land through Wild Rivers are in practice irreversible. Some governments are 
now reliant on green electoral preferences. Ascent to power would be blocked 
to political parties advocating the abolition of a National Park. The onerous 
legislative process specified in the Act for Wild River Declaration amendments 
is also likely to ensure practical irreversibility.

The Wild Rivers Act is too narrowly focused. It assumes that the only potential 
risks are environmental. Welfare Reform has demonstrated the risks associated 
with a lack of development and social engagement. These risks have also been 
shown to be intergenerational.

Figure 1: Ecologically sustainable development assessment of Wild Rivers

Note: ESD = Ecologically sustainable development; Parks = National Parks

Source: Authors.
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Roadmap to comprehensive regional conservation 
agreements and World Heritage listing on Cape York

The exceptional environmental and cultural values of Cape York Peninsula requires a land 
management solution which is unique to the region. Traditional owners, as the primary land 
holders of the region, must be proponents of conservation regimes. It is therefore imperative to:

• Replace the current Wild Rivers declarations on Cape York with the consent provided 
by the Cape York Land Council’s Alternative Procedures ILUA as detailed below

• Impose a moratorium on additional Wild Rivers declarations

Within three months, Cape York Land Council will enter into an Alternative Procedures ILUA under 
the Native Title Act authorising the Queensland Government to take necessary measures to 
ensure that the following river protection measures apply to all rivers intended to be covered by 
the Wild Rivers scheme in the Cape:

• No in-stream mining
• No damming of major waterways

General development proposals can continue under current legislation
This moratorium will enable the establishment of a comprehensive land management 
regime and ensure that Traditional Owners are proponents of the conservation solution 
for Cape York.
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Cape York traditional owners as proponents of a 
comprehensive conservation agenda – three year plan

Step 1: Commonwealth and Queensland Governments will enter into an Alternative Procedures ILUA with the Cape York 
Land Council and Balkanu which 
a) Gives effect to the replacement of existing Wild Rivers Declarations with consent for river protection measures 
applicable to all intended rivers and places a moratorium on any further Wild River Declarations; and
b) Sets out a process agreement for planning and negotiation leading to a comprehensive regional agreement on land 
use and indigenous development

Step 2: Parties agree to appoint a high profile facilitator to liaise between the parties in relation to the planning process

Step 3: Commonwealth and Queensland Governments to provide necessary funding support for:
a) Cape York Land Council and Balkanu to facilitate a series of regional and sub-regional forums involving traditional 
owners over 24 months, aimed at translating the Cape York Heads of Agreement into a binding detailed Cape York 
Regional Agreement
b) Cape York regional organisations to undertake various research and development streams (including legal, policy 
and governance, economic, cultural, and environmental) and land tenure resolution processes that feed into the 
planning process

Step 4: The outcome of the planning process after 24 months will be a draft indigenous proposal that will form the basis of 
a planning and negotiation process with other stakeholders and governments aimed at producing a detailed Cape York 
Regional Agreement

Step 5: Final agreement within 12 months including agreement on a first stage World Heritage listing

*Additional funding is required from government to undertake this work
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Holistic approach towards a Cape York Regional Agreement
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Comprehensive Cape York Regional Agreement Plan
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Timeline for Cape York Regional Agreement
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