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HOUSE OF REPRESENTATIVES 

TRADE PRACTICES BILL 1 973 

. . EXPLEATORY MEMORANDUM 

:.Circulated bv the Minister f o r  Secondarv Indus trv and 
Minister f o r  Supplv, the Hon. Kep hhderby, M . P . I 
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The B f l l  is t o  replace the Hcstrlctive Trade Pract ices  Act 

1971-1972 and is also to make provision for the protectlon of conaumcrs 

from ce r t a i n  unfni r pmctlces .  

HESTHICTIi~3 TEtf.~1: PRACTICES 

piff erences between proviaions of_ B I L ~  and ex l f t .  \ nn Res t r ic t ive  Trade 
Ptpct ices  Act. 

2. Thc w i n  dlfferencos between the  proposed r e s t r i c t i v e  trade 

practices provrsions and t h e  existing Act are  - 
(a) Pract ices  are t o  be prohibited by t z e  Act i tself  inatcad 

of by ad hoo res t ra in ing  ordere made by t h e  Trade 

Prac t ices  Tribunal after t iae-consuming inquiries. 

(b) Private  individuals w i l l  bc able t o  take court  

proceedings i n  respect of prohibited practices. 

( c )  'Vertical  ' exclusivc d e a l i w  arrangemento ore 

p r o h i b i t e d  i n  cer ta in  ci rwnstances. 

( d )  Limitations t o  the  scope of the present p rac t ice  of 

d i s c r i m i ~ a t o r y  dealing are removed. 

( a )  Anti-competitive mergers a r e  covered. 

(f) A Trade Prac t ices  Comrniesion const i tu tsd  by several  

members i s  t o  replace the Commissioner of Trade 

Pract lces .  

( 6 )  The Trade Pract ices  Tribunal u l l l  become a body t o  

review determinations by the Cornmiasion. It r i l l  

a l so  retain i ts ex i s t ing  functions under the  overseas 

cargo shipping proviaions. 
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3 .  The exlet~ry: provisions wlth respect t o  resale price 

mintenance aro t a  be re-enactad subject t o  %=nor an!endmonts and 

t o  t he  omissim of the  provisions f o r  exemptions. 

4. The exlotlng provisions vrth reapect t o  overseas cargo 

shipping are t o  be re-cnactc3 without amendrnsnt. 

Schemc of the r a s t r ~ c t  ive  t radc Fmctlceo provlalons 

5 .  The B i l l  prohibits the follow in^ practices : 

(a) cont mcts, c mbi?iatrons and cons?lracics i n  r e s t  rcrlnt 

of +.;reis, 

(b) monnpols zat ion,  

( c )  ~ x c l u s l v e  dealing,  

( d )  resale pr ice  xai?itemnce, - I 
( e )  pr ice  discrimination,  

( f ) ant t-compet i t l v a  mergers. I 
6 .  A person who engaeee i n  a prohibited pract ice  wall be l i a b l e  I 
f o r  a pecmiary p o n ~ l t y  and t o  o ther  c l v i l  remedles. Prlvate  persons 

aa well  aa the  Attorney-General and t h e  Commission v ~ l l  be able t o  

take ac t i on  i n  the Court aeaimt a gerson who engages i n  such a practice,  

7. The Bill recognizes t h a t  i n  cer ta in  circumstsncoo oome 

prohibited pract ices  may be capable of jus t l f lcat jon.  To meet these  

cases a procedure is provided by which the  Commiosion can grant 

authorizations t o  persons t o  engage i n  conduct t h a t  ie othervlse  

prohibited. Before granting an authorization t h e  Cornmassion muat be 

satisfied that an author izat ion is jus t i f ied on ce r ta in  b m d  grounds . . 

that a r e  specified i n  t h e  B i l l .  A person dissatisfied with tho 
I .  

Commission's refusal t o  grant an authorization w ~ l l  be ab le  t o  have ..,.: 
- %I;:\ 

the decision reviewed by the Trade Practices Tribunal, .. .l' 

U-..' 

8. Conduct t h a t  is  covered by an authorization t ha t  .is current ly  
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I in f c r c e  rill :e ~.anune from e n f c r c e ~ e n t  ac t ion .  Thus t o  win the 
D 1 protecr ion  of an author iza t ron  gartles w i l l  nee3 t o  apply m advance 

: f o r  811 ~ u t h o r i z a t a o n  an rc1a:icn t o  conduct t k a t  they propose t o  

[ engage i n .  An l n i t i a l  fou r  montk period will be allowed a f t e r  t h e  
1 

j' Act comes 1rll;o operz t lon  t o  cnable partlea t o  e x i s t i n g  arrar!!ements 

t h a t  may be covered by the praf i ib l t ion  of con t rac t s  in restraint of 

t r ade  and exclusive deal ing  t o  seek au tha r i za t lons  from t h e  Comisaion.  

9 a In  r e l a t i o n  TO t h e  exclusive d e ~ l l n g  and merger provrssons, 

t he  B ~ l l  enables p a r t l c s  t o  seek cls?:Zication of .tke q2es t ion  whether 

a proposed p rac t i ce  would, wl th in  t h e  meaning of t h e  relevbnt proviEmns, 

s u b s t a n t i ~ l l y  l e s s e a  competltlon or tend t o  r e s u l t  in a person 

s u b s t a n t i a l l y  c o n t r o l i l n e  a market, Thls can be 3one t y  a n  

a p p l l c a t l o n  t o  the Commission for a 'c l saranco ' ,  A clearance by t h e  

Corn-isaion w i i l  p ro t ec t  a party from enforcement ac t ion .  If,  i n  a 

part~cular case, t h e  Conniiseion were not prepared t o  grant  a ' c l ea rance '  

en fo rceab i l i t y  would d e p e ~ d  or? the applicability of t h e  r e l evan t  

provieion and t h i s  woul? be a mat t e r  f o r  tke Court t o  d o t e m i n e  i n  

the usual way. 

10. The difference between s clearance  and an a u t h o r i e a t l o n  is 

t h a t  t h o  former r e s u l t s  i n  the Act being treated, as i napp l i cab le  vhl'le 

t h e  l a t t e r  essumes thal; the Act i s  applicable but firants a dispensation. 

Provloiono with R e s ~ s c t  t o  Restrictive Txade P r s c t i c e s  

C o n s t i t u t i o n a l  Foundat ion  

11 .  The B i l l  i s  drawn pr imar i ly  around t h e  corpora t ions  power, 

but c lause  5 provides f o r  the  Act t o  have an  additional opera t ion  

i n  r e l i a n c e  on o t h e r  available powere. 

. . . /d  
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12. Clauses 6-29 provide f o r  a Trade Practices Commiseion. 

The number of members of t he  Commission that may be appointed is 

l e f t  t o  the  Governor-General. No spec i f i c  qua l i f i ca t ions  a r e  

required f o r  menbe~s of t hc  Commission. There is t o  be a Chairman 

and one Deputy Chsirman of the Commission. Renuneration and 

allowances w i l l  be at r a t e s  fired by t he  Parliament, but may be 

fixed by regulation unt~ 1 1 July 1 974. 

13. The Comniseion v i l l  be ab le  t o  f 'unctio~. i n  Divisions 

const i tu ted by no l e a s  than 3 members including. t he  Chairman. 

The Chaiman v l l l  not be required t o  attend a l l  meetiwa of s Division 

(clause 19). 

1 4 .  Clauas 17 provldes f o r  t he  Chairman and membsm o f  the  

Commission t o  disclose con f l i c t i ng  1nLereat.e. Thesc provlsiono are 

i n  l i n e  w i t h  thoae t h a t  have applied t o  the  Tribunal and the 

Commiesioner. 

15. There is provisj.on f o r  t he  Commission t o  hold meetings 

(clause 18) and t o  conduct public hearing8 (clause 21 1. 

16. The Commission i s  t o  have a staff employed under t h o  Publ ic  

Service Act, and t he  Chairman of the  Commission is t o  have t h e  powevs 

of a Permanent Head (clauae 27). This a t a f f  w i l l  replace the 

ex is t ing  staff of t h e  Commissioner of Trade Practicae.  

17. The Commission w i l l  be eubject t o  any d i rec t ion  tha t  the 

! functions o r  the exercise  of its povers o ther  than its functions and 

: povers i n  relation t o  the gmting of authorizations and clearancee 
1 

(clauae 29( \  ) ). The Commiaaton v i l l  also be required t o  comply w i t h  

1 any requeat by the Parliament f o r  information about the  p e r f o m n c e  
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The Trade Practices Tribunal  

18. The Trada Practices Tribunal. is t o  be continued i n  existence 

( c l ause  30). 

19. The Tribunal  u i l i  bo a body t o  review d e c l s ~ o n s  of the 

Commis3ion on a ~ p l i c a t  loris f o r  authorizations (Part IX) . The e x i s t i n g  

provlsiona f o r  P Raviaw Divia$on convt l tu ted  by t h r e e  p r c v i d e n t i a l  

members become unnecessary an:i are t o  be omicted, 

Contrac ts .  coml:inations and c ; n n u i n s z c y  i l l  r g s t m r n t  of t r a d e  

20, These a r e  d e a l t  with by clause 45. Contracts ,  combinations 

and c c n z p ~ r a c i e n  covered by the  c lause  a r e  grohibl ted  by aub-clause 

( 2  f . In a d d i t i o n  sub-clause ( 1  ) declares  such con t rac t3  unlavful ,  

with the ccncequenco that they rill be unenforceable, 

21. Clauee 43(3) makes l t  cleer that a restraint of t r a d e  includes 

c e r t a i n  s p e c i f l e d  krnds of conduct such as price f i x i n g  agreements 

between suppliers,  production l i m i t a t i o n  agreements, market-aharine 

agreements and c o l l e c t i v e  boycotts.  

22. Sub-clause ( 4 )  excludes fram the o p e r a t ~ o n  of the c l a u ~ e  

resale Pr ice  maintenance and excl usive  dealing,  because they  a r e  

d a a l t  v l t h  by o t h e r  p r o v ~ s i o n s .  Sub-clouse ( 5 )  exclujev c o n t r a c t s ,  

conbintltiono and $onepiracies betveen companle~ that are r e l a t e d  t o  

each other .  

23. The p rohrb i t ions  i n  clause  45 uro subject t o  any au thor i za t ion  

thst may be granted under Pa r t  V I I  ( con t rac t s  e i c .  f o r  which 

au thor l sa t lonn  a r e  not poss ib le  a r e  indicated i n  p a n  39 belou).  

Clause 15  ~ 1 . 1  not opera te  u n t i l  fou r  ~ l o n t h t  a f t e r  t h e  commencement 

of the Act (c lause  2 ( 4 ) )  and i n  t h i s  period parties t o  e x i s t i n g  

contracts and arrangement8 w i l l  be able t o  seek ~ u t h o r i z a t i o n s ,  o r  

interim aut h o r i z a t ~ o n o  , from the Comrnlssion, 
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J4onooolizat ion  

24 Clause 46 p r o h i b i t s  var ious  f o m 9  of  conduct a rnonopoliat 

(be ing  a person who s u b s t a n t i a l l y  con t ro l s  8 market) may engage In 

a w i n n t  h i s  competi tors  o r  uould-be cornpetitore. 

25 Sub-clause ( 1  ) a p p l i e s  where t h e  conduct e n ~ e d  i n  t akes  

p lace  i n  the  market t h a t  i s  substantially contro l led  by t h e  

monopolist. In such a case t h e  sub-clause app l i ea  80 long  as the 

conduct is  directed t o  - 
(a) e l imina t ing  o r  s u b s t a n t i a l l y  dmagtng a competi tor ,  

(b) prevent ing  the  e n t r y  of a person i n t o  the  markct , o r  

( c )  d e t e r r i n g  o r  preventing a person from engaging i n  

competi t ive conduct. 

26. Sub-clause ( 2 )  a p p l i e s  where the conduct is i n  ano the r  market. 

In t h i s  case it l o  necessary t h a t  t h e  anti-competi t ive conduct of the 

monopolist involve6 the taking advantage of h i s  monopoly pos i t ion .  

27- Clause 46 dnrs not apply  t o  mergers t ha t  mey lead  t o  t h e  

acquisition by a person of a monopoly pos i t ion .  Suck mergers are 

d e a l t  w i th  s e p a r a t e l y  by c l a u t e  50. 

28. There i s  no provis ion  for tsuthorizations i n  respect  of 

munopolizat i.on aa such,  but t h e  pr&ct i c e  does not  cover agreements 

o r  arrangements that  have becn authorized under u the r  provis ions  

( c l ause  4 6 ( 3 ) ) .  

Bxo l w e  Dealine; 

29. Clause 47 prohibits various forms of excJ.uslve d e a l x w  

arran~ements between persons a t  difier*ent levels 3!' the  d r s t r i b u t l o n  

process. Tha prohibition 1s t o  apply only ~f : 
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(a)  t he  p r a c t i c e  is engaged i n  i n  t h e  course of  carrying 

on a business pursuant t o  a s t a t u t o r y  l i cence ,  o r  

(b )  t h e  e f f e c t  of t h e  p r a c t i c e  w i l l  be o r  may be 

subat .ant la l ly  t o  l e s sen  competi t ion o r  t o  tend ' t o  

r e s u l t  fn a pergm subetantia1.l.y c o n t r o l l i n e  a market. 

30. As mentioned i n  paracragh 3 above, a c l eamnco  procedure w i l l  

enable clarification of the queatron whether clause 47 applzes t o  

a particular p r a c t i c e  (c lause  32 1. 

31 The proh ib i t ion  of e x c l ~ o ~ v e  dealin5 i n  c lause  47 is s u b j e c t  

t o  any au thor i za t ion  t'm: may be r m n t e d  under P a r g I l .  Clauee 47 

w l l l  no t  opera te  untzl fou r  aontho after the commencement of t h e  

Act ( c l ause  2 ( 4 ) )  and In t h i s  perlod phr t i ea  t o  e x i a t m g  

arrangements w i l l  be able t o  seek au thor i za t ions ,  o r  l n t e r lm 

a u t h o r i c a t ~ o n s ,  f r c n  che C o m ~ o s i o n .  

Resaic P r i ce  Malnt enance 

32. This p r a c t i c e  is d e a l t  with i r i  c l ause  4 8  and Pa r t  V I I I  in 

the same way a8 i n  t h e  e x i s t l n g  Act ,  except that : 

(a  1 a  corpora t ion  engaging 5n the  practice w i l l  be 

liablc t o  a p e c m i a r y  p v n s l t y  as well ae an i n junc t ion ;  

(b) t h e  provisions f o r  exemptioz~s i n  respect o f  the  p r a c t i c e  

a r e  omitfed; 

( c )  +he definition of' r ~ s a l e  p r i c c  maintenance i s  amended 

t o  ensure - 
(i) that it cover t  a c t i o n  by a manufacturer t o  induce 

s r c t a l l s r ,  who has obtalnod t h e  manufacturer 's  

eyoods through a wto lesa lc r ,  t o  maintain r c s e l e  

p r i c e s  spec i f i ed  by t h e  rnanaf~cturer  ( c l a u ~ e  95 

( j ) [ b ) ) ,  arid 

(ii) t.tlat, i t  Covsr'8 t h e  p r a c t i c c  by vhickcs s u p ? l i e r  

s t i p u l a t e s  n~nlrnum p r i c e s  at which a distributor 

:cay wlvertlse, ccz d i a t i n c t  from s e l l ,  gooso (clause 95( 

. . ./e 
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( d )  clause 99 clcrrifLea the exia t ing evidentiary provision; - A 

(el  pemisa ib lo  methodo o f  recommending resale pr ices  a r e  3 

c l a r l f i ed  (c lause  9 6 ) .  P 

price Discrirninetion P 

33. Clauoe 49 i s  t o  replace ex i s t ing  sect ion 36( l ) (a )  and ( b ) ,  3' 

which appl ies  only t o  the  obtaining of p re fe ren t ia l  t e rn s  by a 

threat o r  promise. Clause 49 prohibi ts  both the  grant ing and 

obtainin(3 o f  discriminatory pr ices .  The clause prohibi ts  

d i ~ c r i m i n a t o r y  p r i c i n g  where t he  ef fec t  of such p r i c i n ~  w i l l  be o r  

may be oubatantially t o  l e s sen  compatition or  t o  tend t o  r e su l t  i n  

a peraon subs tan t ia l ly  con t ro l l ing  a market. There is no proviaion 

f o r  author izat ions  and negative clsarances i n  re la t ion  t o  t h i s  4( 

st pract ice .  
0' 

Me r ~ e r s  
i r  

34. A merger ( i n v o l v i n ~  t he  acquis i t ion o f  shams o r  aaaetc) 
8' 

is prohibited by clause 50 i f  its e f fec t  vill o r  m y  be subs t an t i a l l y  
r1 

t o  lessen competition o r  t o  tend t o  result i n  a corporation 
Cc 

subs t an t i a l l y  con tml l l ng  a market. 
Cc 

35 . The c l ea rance  procedure i n  clause 93 w i l l ,  as mentioned i n  

paragraph 9 above, enable t he  parties t o  a proposed merger, i f  they 
rc 

des i r e ,  t o  obtain the  Commission's opinion on the  appl icat ion of 
ec 

clause 50 t o  t h e i r  merger. Uhere a merCer i s  covered by clause 50 
41 

it w i l l  be possible  f o r  the  parties t o  seek an author izat ion from 
t t 

the Commission t o  proceed with  the merger on t h e  eround t h a t  it is 
Of 

j u s t i f i e d  (see  paras. 38 t o  46 b e l w ) ,  
4 ;. 

36 If a merger proceeds i n  contravention of c l a w e  50 i t  w i l l  
f i 

be l i a b l e  t o  d ive s t i t u r e  - i . c . ,  t h e  compulsory s a l e  of shares o r  
Pr 

a88ets  by d i rec t ion  of the Court (clause 01 1. 
a 

37. Clause 50 does not apply  t o  merlr;ors pursuznt t.o oSfers made 

before 2 8  September 1973. 

. . . / 9  
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U h o r i z a t  ion$ 

38. The Commiggion $ 9  t o  be able t o  grant authorizatrona to 

permit perEona t o  engage i n  conduct which would otherwise be 

prohibi ted  by the  Act (c lause  88 ) .  

39- Such au thor i za t ions  may be granted i n  respect  of - 
- con t rac t s  o r  combinataons i n  r e s t r a i n t  of t r ade  

a 

( o t h e r  than t hose  t~avlng t h e  purposa o r  e f f e c t  of  

f i x i n ~ ,  c o n t r o l l i n g  o r  rns in ta~l i ing  p r i ces  f o r  t h e  

supply of goods o r  s e r v i c e s ) ,  

- exclusive deal ing ,  

- rnermrs. 

40 The provisions f o r  au thor i za t ions  i n  respect  of mergers take 

account of the  Companies (Foreign Tskc-overs) Act  1972. The broad 

ob jec t ive  is t o  avoid 80 f a r  a9 poss ib le  duplication t h a t  could be 

involved i n  the  examination of one merger under two Acts .  Clause 

89(7) r e q u i r e s  copies of certa1.n a p p l i c a t i o n s  for author iza t ions  i n  

1 r e spec t  of  mercer8 t o  be furnished t o  thg  Minis ter  administering the 

Companies ( F o r e i m  ~ a k e - o v e r s )  Act. Clause 30( 10) requi ras  the  

Commfsslon t o  d e r e r  coneidorat ion of such a n  appl rca t ion  u h l l e  t h e  

a p p l i c a b i l i t y  of t h a t  Act is  under ccns ldera t ion  and clause 90(11) 
I 

1 r equ i re s  t h o  Comiss lon  t o  author ize  a merger $hat t h e  Minis ter  i 
administer in^ t h a t  h c t  has ccncluded i n  'Ln t h e  na t iona l  i n t o r e s t .  

41. Clause 90(9) requi res  the  Commission t o  author ize  a merger 

t h a t  i s  conslderad by the  Government to  b e  des i r ab le  i n  t he  i n t e r e s t s  

of no t iona l  economic pol icy .  

42. The Commission may c rant an i n t e r im authorrza t  ion pendf n~ 

f i n a l  de te rn l ln~ t io t l  o r  an a p p l i c a t i o n  ( c l ause  91 ( 2 ) ) .  Other 

provisions enable au thor ioa t lons  t o  be c m n t e d  on condi t ions ,  o r  f o r  

a limited t ime (clause 91 ( 1  )( ' j)). 
















