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TRADE PRACTICES BILL 1973
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TRADE IC2S BILL 1

SXPLANATORY MEMORANDUM

Fillith

Sl g

v Sl

The Bill is to replace the Restractive Trade Practices Act i 'ﬁyﬁ“ \

e s PRARTHY |

HVY gt .

1971-1972 and jie also to make provision for the protection of consumers 5 ﬁhd i
#ighigd ©

from certain unfeir practices. Wh* (i
. %;ﬂil: !
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RESTRICTIVZ 2R/ .. PRACTICES i :M: |
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Differences betwcen provisions of Bail and existing Restrictive Trade }& ;,",3
S L g

2. The main differences vetween the proposed restrictive trade %’ ,ﬁ h
! 3
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practices provisions and the existing fAect are -
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(a) Practices are to be prohibited by txe Act itsell instcad

=

of by ad hoc restraining orders made by the Trade
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Practices Tribunal after time-consuming inguiries,

(b) Private individuals will be able to take court
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proceedings in respect of prohibited practices.
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(e) ‘'Vertical' exclusive dealing arrangements are
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prohibited in certain circumstances.

(@) Limitations to the scope of the present practice of

discriminatory dealing are removed. gﬁ: ﬁfyﬂiw
(e) Anti-competitive mergers ere covered. ‘1‘ .%»q h
(f) A Trede Practices Commivsion constituted by several j} }l:{g
members is to replace the Commissioncr of Trade ii . 'P
Practices. ;f :k: wf

(g) The Trade Practices Tribunal will become a body to lﬁi Qf'i&:
reviev determinations by the Commission. It will 4§ VQ%%
also retain its existing functions under the overseas §§ ﬁ%ﬁi?
c2rgo shipping provisions. ﬁg‘ _Eﬁid
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3. The existing provigione with respect to resale price
masintenance src te be re-enacted subject to minor smendments and
to the omission of the provisions for exemptions.
4. The existing provisions with respect to overseas cargo
shipping are to be re-cnacted without amendment.
Scheme of the restrictive trade practices provisions
5. The Bill prohibits the following practices :

(a) 2ontracts, combinations and congpiracics in restraint

of trade,

(b) monopoliyzation,

{¢) eaxclusive dealing,

(d) re=zale price maintenance,

(e) price discrimination,

(£} anti-competitive mergers.
6. A person who engages in a prohibited practice will be liable
for a pecuniary penalty and to other civil remedies. Private persons
aeg well as the Attorney-General and the Commission will be able to
take action in the Court against & person who engeges in such a practice.
7. The Bill recognizes that in certain circumstances some
prohibited practices may be capable of justification. To meet these
cases a procedure is provided by which the Commiagion can grant
authorizations to persons to engage in conduet that is otherw;se'
prohibited. Before granting an authorization the Commigsion must be
gsatigfied that an authorization is justified on certein broad grounds
that are specified in the Bill. A person dissatisfied with the
Commission’s refusal to grant an authorization will be able to have
the decision reviewed by the Trade Practicese Tribunal,

8, Conduct that is covered by an authorization that .is currently

-ed/3
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in force will e i1mmune from enfcreement action., Thus to guin the

protection of &n authorization rarties will need to apply in advance
for an authorizatiyon in relaticn to conduct thrat they propose to

engage in. An initial four mont:r period will te allowed after the

" Act comes into operation to enable parties to existing arrangements

+hat may be covered by the prohitition of contracts in restraint of
trade and exclusive dealing to seek autizorizations from the Commission,
g, In relstion to the exclusive dealing and merger provisions,

the B1ll enadles partics to seek clar:Tication of tre question whether
a proposed practice would, within the meaning of the relevent provisons,
substantially lessen competition or tend to result in 8 person
substantially controliing a2 markei, This can be done by an

application to the Commission for a ‘clearance'. A clearance by the

Commisgion will protect a party from enforcement action, 1If, ina
particular case, the Cormmission were not prepared to grant a 'clearance'
enforceability would deperd on the applicability of the relevant
provigion and this would be & matter for the Court to determine in

the usuel wey.

10. The difference between s clearance and an authorization is

that the former results in the Act being treated as inapplicable whale

the latter essumes thay the Act is applicable but grants a dispensation.

visions W ; estrictive T P 8
Copstatutional Foundation
1. The Bill is dravn primarily aroundi the corporations power,

but clause 5 providea for the Act to have an additional operation

in reliance on other available powers.
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The Trade Practices Commigsion C .
12. Clauses £-29 provide for a Trade Practices Commission,
The number of members of the Commigssion that may be appointed is
left to the Governor-General, No specific qualifications are - -,
required for members of the Commission. There 15 to be a Chairman
and one Deputy Chairman of the Commission. Remuneration and
allowances will be at rates fized by the Parliament, dbut may be
fixed by regulation untsl 1 July 1974,

13, The Commission will be able to function in Divisions
constituted by no less than 3 nembers including the Chairman.

The Chairman will not be required to attend all meetings of & Division
(elause 19).

14, Clause 17 provides for the Chairman and members of the
Commission to disclose conflicting interests. Thesc provisions areg

in line with those that have applied to the Tribunal and the

t

Commissioner. .

19. There is provision for the Commission to hold meetings 2
(clauee 18) and to conduct public hearinges (clause 21). '

16, The Commission is to have 8 staff employed under the Public d
Service Act, and the Chairman of the Commission is to have the powevs e

of a Permanent Head (clause 27). This ataff will replace the e
existing staff of the Commissioner of Trade Practicas. o 2

17. The Commigsion will be subject to any direction that the .

' Attorney-General may give in relation to the performance of its ~ a
; functions or the exercise of its povwers other then its functions and ¢
. povers in relation to the granting of authorizations and clearancea o:
; (clause 29(t)), The Commission will also be required to comply with o
E any request by the Parliament for information about the performance i

by the commission of its functions (clause 29(2)). /s
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The Trade Practices Tribunal

18. The Trade Practices Tribunal is to be continued in existence
{clause 30),

19, The Tribunal will be a body to review decisions of the
Commizsion on applications for authorizations (Part IX). The existing

provisions for a Reviow Divinion constituted by three presidential

- SRR
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members become unnecessary and are to be omitted. bt [ﬁﬂ

17 e

1 iy

| &

20. Theze are dealt with by clause 45, Contracts, combinations 12‘ -”?

2 ) ¥

and ccnzpiracies covered by the clsuse are prohidbited by sub-clause ]g% “ﬁﬁ

35 .' 1

(2). In addition szub=-clause (1) declares such contracta unlawfu), 1l Ui

[F3 ,‘;'ﬁi‘s

with the ccnsequence that they will be unenforceable, ;Qg ‘ﬁﬁ

! e

21, Clause 43(3) makes 1t cleer ithat a restraint of trade includes 13 ;fg
i

certain specified kinds of conduct Such as price fixing agreements : ; fl*

WA b 25 ath e

e R ) Tk ¥ A b =

between suppliers, production limitation agreements, merket-sharing
agreements and collective boycotts.

22'

Farid

Sub-clause (4) excludes from the operation of the clause

=Y

Fmh T R AL

resale price maintenance and exclusive dealing, because they are

doalt with by other provisions. Sub-clause (5) excludes contracts,

combinations and conspiracies between compAnies that are related to
each other.

23,

poar18uen

The»prohlbltiqns in clause 45 are subject to any authorization
that may be granted under Purt VII (contracts etc. for which

authorizations 2re not possible are indicated in para 39 below).
Clausge 45 will not operate until four months after the commencement
of the Act (cleuse 2(4)) und in this period parties to existing

contracis and arrangements will be able to seek suthorizations, or
y

interim authorizations, from the Commission,

/6
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Monopolization
24, Cleusae 46 prohibits various forms of conduct a monopoligt

(veing 2 pergon who substantially controls g market) may engage in
aguinst his competitors or would-be competitors.
25. Sub-clause (1) applies where the conduct engaged in takes
place in the market that is substantially controlled by the
monopolist. In such a case the sub-clause applies 80 long as the
conduct ig directed to -
(2) eliminating or substantially damaging & competitor,
(b) preventing the entry of & person into the market, or
{c) deterring or preventing a person from engaging in
competitive conduct,
26. Sub-clause (?) applies where the conduct is in another market.
In this case it 15 necessary that the anti-competitive conduct of the
monopoliat involves the taking advantage of his monopecly position.
27. Clause 46 does not apply to mergers that mey lead to the
acquisition by a2 person of & monopoly vosition. Such mergers are
dealt with separately by clause 50.
28. There is no provision for suthorizations in respect of
monopolization as such, but the practice does not cover agreements
or arrangements that have becn authorized under vther provisions

(clause 46(3)).

Exclusjve Dealing

29. Claruse 47 prohibita various forms of exclusive dealing
arrangements vetween persons at different levels o% the drstribution

procese. Tha prohibition 1s to apply only f :

WA
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() the practice is engaged in in the eourse of carrying

1 RERT e
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on 2 business vursuant to a statutory licence, or
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(b) the effect of the practice will be or may be

T e
B

O i o S AL N T

substantially to lessen competition or to tend ‘to

result {n 2 perzon substantially controlling a market.

30. A3 mentioned in paragraph 9 above, & clearance procedure will

aRr3e

enable clerification of the question whether clause 47 applies to

8 particular practice (clause 92).

31, The prohibition of execlusive dealirng in clause 47 is subjéct

to any suthorization that may be granted under Par:t VI1l. Clause 47

T~

~
L

will not ooerate until four nmonths after the commencement of the
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Act (cleuge 2(4)) and in this period parties to existing

T e e =

= .-qr.:.-f;_

arrangements will be able to seek authorizations, or interim

authorizations, from the Commission.

Resalic Price Maintenance

32, This practice is dealt with in clause 48 and Part VIII in

the same way as in the existing Adct, except that

PR S PAETE T b L st S

|
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{a) a corporation engaging in the praclice will be

Fy-.

2%

ligble to 2 pecuniary penalty as well a8 an injunction;

SRR

{(b) <the provisions for exemptions in respect of the practice

<

are omitted;

2T

eIy AR v

(¢) +he dcfinition of resale price maintenance is amended

‘T
Ry

EX
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to ensure -

(1) that i{ covers action by a manufacturer to induce

3 e

3 retailer, who has obtained the manufacturer's iﬁ ho
1", -

goods through a vholesaler, to maintain resele %&v ;o
. o b

prices specified by the manufacturer (clause 95 i?’ P
blie el

(3)(»)), and 34 :ﬁﬁf
W ook

(i2) that it covers the practice by whick s supplier %f i’ﬁﬁ
: T i
stipulates minimum prices at which a distrivutor g%; ﬁw%f
31 "
Ay sdvertise, &z distinet from sell, goois (elause 95(7); [ SE
---/B ?A |‘!y‘1'.il
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(d) clause 99 clerifies the existing evidentlary provision; apa A
(e) permissible methods of recommending resale prices are 3
clarified (clause 96). ?
Price Digerimination P
33, Clause 49 is to replace existing section 36(1)(a) and (b), 4
vhich applies only to the oblaining of preferential terms by a
threat or promise. Clause 49 prohibits both the granting and
obtaining of discriminatory prices. The clause prohibits
diseriminatory pricing where the effect of such pricing will be or
may be pubgtantially to leasen competition or to tend to result in
& person substantially controlling a market. There is no provision
for authorizations and negative clearances in relation to this «
practice. *
(o)
Mermers ir
34. A merger (involving the acquiszition of shares or assets) .
is prohibited by clause 50 if its effect will or may be substantially a
to lessen competition or to tend to vesult in a corporation o
substantially controlling a market. e
35. The clearance procedure in clause 93 will, aus mentioned in o
paragraph 9 above, ensble the parties to a proposed merger, if they e
desire, to obtain the Commission's opinion on the application of ;C
clause 50 to their merger. Where & merger is covered by clause S0 41
it will be possible for the parties to seek an authorization from tr
the Commission to proceed with the merger on the ground that it is o1
justified (see paras. 38 to 46 below), 4
36. If a merger proceeds in contravention of clause 50 it will £1
be liable to divestiture -~ i.e., the compulsory sale of shares or or
assets by direction of the Court (clause 81). a

37. Claus¢ 50 does not apply to mergers pursuant to offers made

before 28 September 1973,

oo /9
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Authorizationg
38. The Commission 38 to be able to grant authorizations to
permit persone to engage in conduct vwhich would otherwize be
prohibited by the Act (clause 88),
9. Such euthorizations may be granted in respect of -
~ contracts or combinat§0ns in regtraint of trade
(other than those having the purpose or effect of
fixing, controlling or maintaiuing prices for the
supply of goods or services),
- exclusave dealing,
- mergers,
40. The provisioné for authorizations in respect of mergers take
account of the Companies (Foreign Takc—overs) Act 1972. The bdbroad
objective is to avoid so far a9 possible duplication that could be
involved in the examination of one merger under two Acts. Clauge
89(7) requires copies of certain sapplications for authorizations in
respect of mergers to be furnished to the Minister administering the
Companies (Foreign Take-overs) Act. Clause 90(10) requires the
Commission to defer consideration of such an application while the
applicability of that Act is under ccngideration and clause 90(11)
requires the Commiszion to authorize a merger that the Minister
administering that fet has cencluded in in the national intorast.
4, Clause 90(9) requires the Commission to suthorize a merger
thet is considered by the Government to be desirable in the interests
of national economic poliéy.
42, The Commission may grant an interim authorization pending
final determination of an application (clause 91(2)). Other
provisions eonable authorizations to be pranted on conditiong, or for

e limited time (clause 91(1)(3)).
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