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OUTLINE @

Shipping Registration Bill 1981

The main purpose of the Bill is to fix the conditions for 3
registration of ships in Australia and to grant ships Australian kA
nationality. It also provides for Australian ships to fly the
Australian National Flag or the Australian Red Ensign in

accordance with Australia's obligations under the Geneva

Convention on the High Seas 1958, to which Australis is a party. @

Australia has no law under which Australian nationality
can be granted to ships. Ships are at present registered in
Australia under Part I of the United Kingdom Merchant Shipping
Act 1894 as 'British ships', rather than as 'Australian ships'
by officers of the Department of Business and Consumer Affairs
acting as 'Registrars of British Ships'. The Shipping
Registration Bill will repeal Part I of this 1894 U.K. Act in
its application to Australia.

The Bill provides for the registration of ships more
than 50% Australian owned, which are capable of navigating the
high seas. Foreign owned ships on bareboat charter to Australian
" based operators and ships of less than 12 metres in length wholly
owned or operated by Australian residents or nationals will also
be eligible for Australian registration. Registration will only‘
be obligatory in the case or commercial ships 12 metres or more
in length.

The Bill will declare the Australian Red Ensign the C
national colours for commercial ships, and the Australian
National Flag and the Australian Red Ensign the national colours
for all other Australian ships including unregistered ships.
There is also provision for the continued use of certain other

flags in Australian waters. 3

The proposed flag provisions require consequential
amendment of the Flags Act 1953 and the Navigation Act 1912.

Flag Amendment Bill 1981

This is a small consequential Bill arising out of the Shipping
Registration Bill 1981 and the Navigation Amendment Bill 1981

and its purpose is to amend the description of the Australian
National Flag and the Australian Red Ensign. In the process the
reference to the 'British Blue Ensign' as part of the description
of the Australian National Flag is removed.

Under the Shipping Registration Bill 1981, the
Australian National Flag and the Australian Red Ensign will be
the proper national colours for Australian ships. This Bill will
apply to all non-naval ships, including unregistered ships.
Merchant ships will fly the Australian Red Ensign and other ships
will have the option of flying either the Australian National
Flag or the Australian Red Ensign.

Navigation Amendment Bill 1981

The main purpose of this Bill are to amend the Navigation Act

in comsequence of the Shipping Registration Bill 1981, to effect
a complete revision of the offences and penalties provisions of
the Act and to amend the definition of 'ship'.

Provisions of the Principal Act that are expressed to
apply to British ships are being removed and more appropriate
references to ships registered in Australian under the proposed
Shipping Registration Act or to ships otherwise connected with
Australia are being inserted.
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A key provision in this regard is clause 8, which
inserts a new section 10 into the Principal Act to re-define the
scope of Part II of the Act. Most of the other amendments,
except those referred to below are in consequence of that

amendment.

Provisions not connected with the section 10 amendment
but otherwise related to the Shipping Registration Bill make
adjustments to the coasting-trade provisions, repeal section 406
concerning ships' flags and amend tonnage measurement

provisioas.

Thé provisions effecting comprehensive offences and
penalties amendments were arrived at as the result of detailed
consultation between the Attorney-General's Department and the

Department of Transport.

The amendment to the definition of 'ship' is to ensure
that non-self propelled offshore industry vessels are not
'ships' for general Naviagation Act purposes although being
'ships' for Shipping Registration Act purposes.

There are also minor drafting corrections and a new
power of exemption is being inserted to deal with the odd cases
where a ships comes under Commonwealth jurisdication for brief
periods - for example, because of a single inter-State voyage.
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SHIPPING REGISTRATION BILL 1981
CLAUSE 1

SHORT TITLE

This is the normal formal clause providing for the

citation of an Act.

CLAUSE 2

COMMENCEMENT

This provides for the Act to come into operation on a
date to be fixed by Proclamation.

CLAUSE 3

INTERPRETATION

This clause contains numerous definitions which are

’ required for the purposes of the Bill.

Definitions in sub-clause (1) of a particular importance
for Australian registration requirements and eligibility are
those of ‘Australian national', ‘'demise charter', 'Government
authority' and 'ship'.



CLAUSE 3 (cont'd)

'Australian national' is defined as an (a) Australian
citizen, (b) a body corporate established by or under a law of
the Commonwealth or of a State or Territory (without reference
to ownership of a company), or (c) the Commonwealth, a State or
a Territory.

‘Demise charter' refers to arrangement under which a
charterer has the whole possession and control of the ship,
including the right to appoint the master and crew. The Bill
provides that vessels on 'demise charter' to an Australian-based
operator would be eligible for Australian registration.

'Government authority' includes the Commonwealth, a
State or Territory and a body corporate established for a public
purpose under Commonwealth, State or Territory law, but excludes
the Australian Shipping Commission, the Western Australian
Coastal Shipping Commission and similar bodies prescribed by
Ships owned by or on demise charter to Government

and as such are exempt from

regulations.
authorities are
compulsory registration requirements.

'Government ships'

'Ship' is defined to include any kind of vessel capable
of navigating the high seas,
shore industry mobile units and air cushion vehicles operating in
a marine environment. There is provision for the regulations to
prescribe vessels or structures which would be excluded from the

definition of 'ship'.

including marine craft such as off-~

Sub-clause (3) defines a 'resident of Australia‘'. Ships
under 12 metres are eligible for registration if owned or

operated by Australian residents as well as nationals.
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CLAUSE 4

REPEAL

This clause repeals Part 1 of the Unitgd Kingdom
Merchant Shipping Act 1894 in so far as that Act applies as part

of the law of Australia. The present registration system in

Australia, which operates under that Act, is therefore abolished.
However, the transitional provisions provide for a smooth change-

over to the Australian system.

CLAUSE 5

ACT TO BIND THE CROWN
This clause provides that the Act will bind the Crown

in right of the Commonwealth, the States and the Northern
Territory.

CLAUSE 6

APPLICATION OF ACT

This clause extends the legislation to every external
Territory of Australia and to acts, omissions, matters and things

outside Australia.



CLAUSE 7

ACT NOT TO APPLY TO DEFENCE FORCE SHIPS

The legislation does not apply in relation to a ship
belonging to an arm of the Australian or foreign defence forces.

CLAUSE 8

AUSTRALIAN-OWNED SHIPS

Sub-clause (1) defines an 'Australian-owned ship' as
one where the ship is owned

- solely by an Australian national or nationals

- by joint owners the majority of whom are Australian
nationals. Joint owners are those in whom the
property in a ship is vested jointly, with unity

of title and no distinction of interest

- by owners in common where more than 32 of the 64 shares
in a ship are owned by an Australian national or
nationals. Owners in common are those in whom distinct

shares in the ship are vested in severalty but with an

undivided interest in the whole.

Sub-clause (2) outlines the approach for calculating
Australian ownership where the ship is owned by 2 or more persons
as owners in common and where 2 or more persons are joint owners
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CLAUSE 8 (contd)

of a share or shares in a ship. The interest of each joint owner

is to be ascertained by dividing the number of jointly owned
shares by the number of joint owners. The interests of

Australian nationals so ascertained are added together.

CLAUSE 9

SHIPS ON DEMISE CHARTER TO AUSTRALIAN BASED OPERATORS

This clause defines 'an Australian-based operator' for
the purposes of eligibility for registration of ships on demise
charter and ensures that Australian nationals have more than a

50 per cent interest in the charter.

CLAUSE 10

DETERMINATION OF LENGTH OF SHIP

Sub~-clause (1) describes the means of determining the
overall length of a ship for the purposes of the legislation.

Sub-clause (2) provides for the Registrar to determine
the means of ascertaining the length of a ship where he considers
it impracticable because of the construction of the ship to use
the means outlined in sub-clause (1). A decision by the
Registrar under this sub-clause is reviewable upon appliction

by the Adminstrative Appeals Tribunal.
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CLAUSE 10 (cont'd)

The length of the ship is relevant in determining
whether it is subject to compulsory registrafion (i.e. if 12
metres of more) or is able to be registered by an Australian
resident (i.e. Length is also used as a
basis for application of various marine requirements.

if under 12 metres).

CLAUSE 11

REGISTRATION OF PROPERTY IN SHIPS

This clause provides that

- the property in the ship is to be divided into 64
shares

= the number of persons registered as owners of the
ship is not to exceed 64, subject to provisions that

: up to 5 persons may be registered as joint owners
of one or more shares in the ship

: Joint owners of shares would be treated as being
one person

a ship or a share could be transmitted to a person

by operation of law or by any lawful means other
than by transfer by bill of sale

";
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CLAUSE 11 (contd)

- a joint owner of a ship or share or shares in a ship
is not entitled to dispose of his interest in

severalty

- a person is not to be registered as the owner of a
fractional part of a share

- a body corporate may be registered as owner by its

corporate name.

This clause follows the approach of Section 5 of the
United Kingdom Merchant Shipping Act 1894.

CLAUSE 12

OBLIGATION TO REGISTER AUSTRALIAN-OWNED SHIPS

Sub-clause (1) provides that 'Australian-owned' ships,
that is those more than 50 per cent Australian owned, are
required to be registered unless exempt under the next clause
which provides an exemption for Government ships, fishing
vessels, pleasure craft and other ships under 12 metres in
length.

Sub~clause (2) provides that the Minister may exempt
an Australian-owned ship on demise charter to a foreign resident
from the requirement that the ship have Australian registration.
This is complementary to the provisions enabling foreign-owned
but Australian-chartered ships to be registered in Australia.
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CLUASE 12 (cont'd)

Sub-clause (3) provides that where a ship is required
to be registered but is not registered the owner may be fined
and the ship detained until registration is effected.

Sub-clause (4) provides that foreign registration is
not a defence to a prosecution for failure to take out Australian

registration.

CLAUSE 13

EXEMPTIONS FROM REGISTRATION

Australian-owned ships less than 12 metres in length

and Government ships, fishing vessels, and pleasure craft are

exempt from the requirement to be registered.
CLAUSE 14

SHIPS PERMITTED TO BE REGISTERED

This clause provides that the following ships may be

registered:

(a)

from compulsory registration

ships less than 12 metres wholly owned by Australian
residents or by Australian residents and nationals

(b)

‘IP

qli

3

Australian-owned ships exempt under the preceding clause @
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CLAUSE 14 (cont'd)

(c) ships less than 12 metres operated solely by Australian'
residents or by Australian residents and nationals or
both

(d) ships on demise charter to Australian based operators.

CLAUSE 15

APPLICATION FOR REGISTRATION

Applications for registration are to be in accordance

with the regulations.

CLAUSE 16

TONNAGE MEASUREMENT OF SHIP BEFORE REGISTRATION

Sub-clause (1) provides that a ship is not to be
registered without a tonnage measurement certificate issued
under, or having effect by virtue of, the Navigation Act 1912.
The tonnage of a ship is used in Australia and overseas as a
basis for the application of marine requirements, port and
liability and other facets of maritime

harbour dues, shipowners'

administration.

Sub~-clause (2) exempts a prescribed ship or class of
ships from the provisions of sub-clause (1). 1In particular this
refers to the measurement of yachts which are sometimes measured
under different rules especially for racing purposes.
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CLAUSE 17

FOREIGN REGISTERED SHIPS NOT REGISTRABLE UNDER THIS ACT

Sub-clause (1) provides that a ship registered under
foreign legislation is not to have Australian registration.

Sub~clause (2) provides that where application for
Australian registration is made in relation to a ship which has
had foreign registration, the application is to be accompanied
by such evidence as the Registrar determines that:

(a) the ship no longer has foreign registration, or

(b) steps have been taken or, are proposed to be taken, to
close the foreign registration on or before Australian

registration.

A decision by the Registrar under this sub-clause is upon
application reviewable by the Administrative Appeals Tribunal.

CLAUSE 18
ENTRY OF PARTICULARS IN REGISTER
This clause provides that the Registrar is to register

a ship by entering prescribed particulars in the Australian
Register of Ships.

These particulars describe the ship, give ownership
particulars and indicate the encumberances on the ship.

o
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. CLAUSE 19

GRANT OF REGISTRATION CERTIFICATE

‘. Upon registration of a ship, the Registrar is to grant
a registration certificate containing the particulars entered
in the Register relating to the ship and such other matters as

are prescribed.

CLAUSE 20

CUSTODY OF REGISTRATION CERTIFICATE

Sub-clause (1) provides that the registration
certificate or a provisional certificate is to be used only for

lawful navigation of a ship and is not to be subject to detention

by reason of a claim to any title to, lien or charge on, or
interest in, the ship.

Sub-clause (2) provides that a certificate or a
provisional cestificate is, unless there is reasonable excuse,
to be delivered on demand to the person entitled to custody of

’ it for purposes of lawful navigation or to the Registrar, a
Deputy Registrar, an Australian diplomatic or consular
representative or another person entitled by law to require its
delivery.

Sub-clause (3) provides that in proceedings in respect
of an offence concerning custody of a certificate a Court can
make and serve on the Registrar an order to the effect that the
certificate is lost.
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CLAUSE 21

NEW CERTIFICATES AND PROVISIONAL CERTIFICATES

Sub-clause (1) provides that the Registrar will on
application grant a new certificate if a certificate is mislaid,
lost or destroyed or lodged with the Registrar.

Sub-clause (2) provides that an Australian diplomatic
or consular officer will subject to the regulations, issue a
provisional registration certificate if a certificate is mislaid,

lost or destroyed while a ship is

- at a foreign port where there is Australian diplomatic
or consular representation

. at sea or at a port where there is no Australian
diplomatic or consular representation but arrives at
a port where there is such representation before
arriving in Australia.

Sub-clause (3) provides that a provisional certificate
has the same effect as a registration certificate until the ship
arrives at an Australian port or until 6 months after it is

issued.

Sub-clause (4) provides that an Australian diplomatique
or consular representative shall forward to the Registrar a copy
of the provosional registration certificate issued by him.

¢
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CLAUSE 21 (cont'd)

Sub-clause (5) provides that the Registrar may extend
the period of effect for a provisional certificate beyond 6
months. This decision is upon application reviewable by the

Administrative Appeals Tribunal.

Under sub-clause (6) a provisional certificate is to
be lodged with the Registrar within 10 days of the ship arriving

at an Australian port.

Sub-clause (7) provides that the Registrar can at his
discretion grant either a further provisional certificate or a
new registration certificate when a provisional certificate has
been lodged under sub-clause (6).

A provisional certificate issued under sub-clause (7)(a)
is to have the same effect as a registration certificate for a

period specified by the Registrar.

CLAUSE 22

PROVISIONAL CERTIFICATES FOR SHIPS BECOMING ENTITLED
TO BE REGISTERED ABROAD

Sub-clause (1) provides that an Australian diplomatic
or consular officer may issue a provisional certificate if a ship
becomes entitled to have Australian registration while the ship
is

- at a foreign port where there is an Australian
diplomatic or consular representative, or
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CLAUSE 22 (cont'd) ‘

- at sea or at a port where there is no Australian
diplomatic or consular representative but arrives at
a port where there is such representation before O
arriving in Australia. ’

A decision under this sub-clause not to grant a
provisional certificate is upon application reviewable by the G
Administrative Appeals Tribunal. )

Sub-clause (2) provides that a provisional certificate
has the same effect as a registration certificate until the ship
arrives at an Australian port or for six months after issue.

Sub-clause (3) provides that an Australian diplomatic
or consular representative who issues a provisional certificate
is to forward a copy of the certificate to the Registrar.

Sub-clause (4) provides that the Registrar may extend
the period of effect for a provisional certificate beyond 6
months. This decision is upon application reviewable by the

Adminstrative Appeals Tribunal.

Under sub-clause (5) a provisional certificate is to
be lodged with the Registrar within 10 days of the ship arriving
at an Australian port.

Sub-clause (6) provides that the Registrar may grant Q i

a further provisional certificate after the initial provisional
certificate has been lodged following arrival in Australi#. This
decision is upon application reviewable by the Administrative
Appeals Tribunal.

Sub-clause (7) provides that a provisional registration &
certificate issued under sub-clause (6) has the same effect as
a registration certificate for a period specified by the

Registrar.
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CLAUSE 23

TEMPORARY PASSES

Sub-clause (1) provides that, where the Minister is
satisfied by special circumstances he may direct the Registrar
to issue a ‘'temporary pass' for an unregistered ship to travel

on an international voyage. A decision under this sub-clause

is upon application reviewable by the Administrative Appeals
Tribunal.

Sub-clause (2) provides that a temporary shall be in a

form prescribed by regulation.

Sub-clause (3) provides that a temporary pass is to
specify the voyage which the ship is authorised to make and the
time during which the pass remains valid. A temporary pass has,
subject to the matters specified in the pass, the same effect

as a registration certificate.

CLAUSE 24

CHANGE IN OWNERSHIP OF SHIP OR SHARE

Where a change occurs in the registered ownership of
a ship or share, the registration certificate is to be lodged
with the Registrar together with a statement setting out
particulars of the change. The Registrar is to endorse
particulars of change of ownership on the certificate and enter

the particulars in the Register.


















































































































