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SEX DISCRIMINATION BILL 1983

General Outline

The purpose of the Bill is to make unlawful
discrimination on the grounds of sex, marital status and
pregnancy in the areas of employment, accommodation,
education, the provision of goods, facilities and
services, the disposal of land, the activities of clubs
and the administration of Commonwealth laws and
programs. The Bill also prohibits discrimination
involving sexual harassment in the workplace and in
educational institutions.

The Bill establishes a Sex Discrimination Commissioner
whose function will be to conciliate complaints of
discrimination made under the legislation and to attempt
to reach an amicable settlement. Where the process of
conciliation is unsuccessful the Human Rights Commission
can inquire into the complaint and may make
determinations as to future conduct., These
determinations may be enforced by action in the Federal
Court.

Notes on:-Clauses

Clause 1 - Short title

Formal e

Clause 2 - Commencement

The legislation will come into operation on a date to be
fixed by Proclamation.

Clause 3 - Objects

The objects of the Bill are to give effect to certain
provisions of the United Nations Convention on the
Elimination of All Forms of Discrimination Against
Women; to eliminate, so far as is possible,
discrimination on the ground of sex, marital status or
pregnancy.in the areas of work, accommodation,
education, provision of goods, facilities and services,
the disposal of land, the activities of clubs, and the
administration of Commonwealth laws and programs; to
eliminate, so far as is possible, discrimination
involving sexual harassment in the workplace and in
educational institutions; and to promote recognition and
acceptance within the community of the principle of the
equality of men and women.



Clause 4 - Interpretation

Sub-clause (1) of this clause contains definition
provisions.

Sub-clause (2) provides that refusal or failure to do an
act shall be deemed to be the doing of an act.

Clause 5 - Sex discrimination

Sub-clause (1) of this clause defines direct
discrimination by a discriminator against an aggrieved
person on the ground of sex as less favourable treatment
by reason of the aggrieved person's sex or a
characteristic that appertains generally or is generally
imputed to persons of that sex.

Sub-clause (2) defines indirect discrimination on the
ground of sex by a discriminator against an aggrieved
person to cover requiring the aggrieved person to comply
with a requirement or condition which more persons of
the opposite sex to the aggrieved person could comply
with, which the aggrieved person does not or cannot
comply with and which is not reasonable in the
circumstances.

Clause 6 - Discrimination on the ground of marital
status

Sub-clauses (1) and (2) of this clause provide for
similar definitions of direct and indirect .
discrimination to those in clause 5, to cover
discrimination on the ground of marital status.

Clause 7 - Discrimination on the ground of pregnancy

Sub-clause (1) of this clause defines direct
discrimination by a discriminator against an aggrieved
person on the ground of pregnancy as less favourable
treatment by reason of the aggrieved person's pregnancy
or a characteristic that appertains generally or is
generally imputed to persons who are pregnant and where
the treatment is not reasonable in the circumstances.

Sub-clause (2) provides for a similar definition to
those in sub-clauses 5 (2) and 6 (2) to cover indirect
discrimination on the ground of pregnancy.

Clause 8 - Act done for 2 .or more reasons

This clause provides that where an act is done on two or
more grounds including the ground of sex, marital status
or pregnancy then sex, marital status or pregnancy does
not have to be the dominant or substantial ground to
enable a complaint to be brought under the Act.




Clause 9 - Application of Act

This clause provides that the the legislation is to
apply throughout Australia and the sub-clauses describe
the extent of application of the legislation in specific
areas of Commonwealth constitutional responsibility. 1In
particular sub-clause (10) of the clause provides that
certain provisions of the legislation have effect in
relation to discrimination against women to the extent
that these provisions give effect to the Convention on
the Elimination of All Forms of Discrimination Against
Women, if this Convention is in force for Australia.

Clause 10 - Operation of State and Territory Laws

This clause preserves the operation'of State or
Territory anti-discrimination laws which are capable of
operating concurrently with the legislation.

Sub-clause (4) of the clause provides that where a
person has taken action under such a State or Territory
law in respect of a matter for which he would also have
been entitled to make a complaint under the legislation,
then he is not entitled to make a complaint or institute
an action under the legislation.

Sub-clause (5) provides that where a person could be
prosecuted or convicted under such a State or Territory
law and under the legislation, he may be prosecuted or
convicted under either, but this would not render him
liable to be punished more than once in respeet of the
same matter.

Clause 11 - Operation of State and Territory Laws that
further objects of Convention ,

This clause preserves the operation of State and
Territory anti-discrimination laws that further the
objects of the Convention on the Elimination of All
Forms of Discrimination against Women and are capable of
operating concurrently with the legislation.

Sub-clauses (4) and (5) of the clause make similar
provisions in regard to such State and Territory laws as
sub-clauses 10 (4) and (5).

Clause 12 - Extent to which legislation binds the Crown

This clause provides that the legislation binds the
Crown in right of the Commonwealth and of Norfolk Island
but, except as otherwise provided, does not bind the
Crown in right of a State. Nothing in the legislation
renders the Crown liable to be prosecuted for an
offence.



Clause 13 - Extent to which Act applies to
instrumentalities of States

Sub-clause (1) of this clause provides that clause 14
(discrimination in employment) does not apply to
employment by an instrumentality of a State.

Sub-clause (2) provides that clause 28 (sexual
harassment in employment) does not apply to acts done by
employees of a State Government or of an instrumentality
of a State.

PART II - PROHIBITION OF DISCRIMINATION

Division 1 - Discrimination in Work

Clause 14 - Discrimination against applicants and
employees

Sub-clause (1) of this clause makes it unlawful to
discriminate on the ground of sex, marital status or
pregnancy in arrangements for offering employment,
determining who should be offered employment or the
terms and conditions on which employment is offered.

Sub-clause (2) makes it unlawful for an employer to
discriminate against an employee on the ground of sex,
marital status or pregnancy in such areas as terms and
conditions of employment, access to promotion, or by
dismissal or subjection to any detriment. ..

Sub-clause (3) provides for an exception permitting
discrimination on the ground of sex in the hiring of
staff to perform domestic duties on the premises in
which the first-mentioned person resides.

Clause 15 - Discrimination against commission agents

Sub-clause (1) of this clause makes it unlawful to
discriminate on the ground of sex, marital status or
pregnancy in the arrangements made for engaging of a
commission agent, determining who should be so engaged
and the terms and conditions of engagement.

Sub-clause (2) makes it unlawful for a principal to
discriminate on those grounds in such areas as terms and
conditions afforded to a commission agent, access to
promotion, termination of engagement or subjection to
any detriment.




Clause 16 - Discrimination against contract workers

This clause makes similar provision in regard to
discrimination against contract workers as that made in
clause 15 in regard to commission agents.

Clause 17 - Partnerships

Sub-clause (1) of this clause makes it unlawful for 6 or
more persons who are proposing to form a partnership to
discriminate on the ground of sex, marital status or
pregnancy in determining who should be invited to become
a partner and the terms and conditions on which that
invitation is made.

Sub-clause (2) makes similar provision in regard to
admission as a partner into an existing partnership and
sub-clause (3) makes unlawful discrimination on the same
grounds by denying or limiting a partner's access to
partnership benefits, by expulsion or by subjection to
any detriment.

Clause 18 - Qualifying bodies

This clause makes it unlawful for a body empowered to
confer, renew, extend, revoke or withdraw authorizations
and qualifications needed for or facilitating the
practice of a profession, trade or occupation to
discriminate on the ground of sex, marital status or
pregnancy by refusing or failing to confer, renew or
extend the authorization or qualification, in the terms
of conferral etc., or by revoking, withdrawing  or
varying the terms or conditions of such authorization or
qualification.

Clause 19 - Registered organizations under the
Conciliation and Arbitration Act

Sub-clause (1) of this clause makes it unlawful for a
registered organization or its committee of management
or a member of such a committee to discriminate against
a person on the ground of sex, marital status or
pregnancy in refusing or failing to accept an
application for membership or in the terms or conditions
of admission.

Sub-clause (2) makes it unlawful for a registered
organization, committee of management, or member of such
a committee to discriminate on the same grounds in
denying a member of the organization access, or limiting
access, to any benefit provided by the organization,

by deprivation or variation of terms of membership, or
by subjection to any detriment.




Clause 20 - Employment agencies

This clause provides that it is unlawful for an
employment agency to discriminate on the ground of sex,
marital status or pregnancy in refusing to provide a
person with any of its services or in the terms,
conditions or manner of provision of the services.

Division 2 - Discrimination in Other Areas

Clause 21 - Education

Sub-clause (1) of this clause makes it unlawful for an
educational authority to discriminate on the ground of
sex, marital status or pregnancy in refusing or failing
to accept a person's application for admission as a
student or in the terms of admission.

Sub-clause (2) makes unlawful discrimination against a
student on the same ground by denying or limiting the
student's access to benefits, by expulsion or by
subjection to any detriment.

Sub-clause (3) provides an exception in respect of
single-sex educational institutiomns and in respect of
institutions (other than tertiary institutions) where at
the level at which education or training is sought the
institution is conducted only or mainly for students of
one sex.

Sub-clause (4) provides that the provision binds the
Crown in right of a State. e

Clause 22 - Goods, services and facilities

Sub-clause (1) of this clause makes it unlawful  to
discriminate on the ground of sex, marital status or
pregnancy in the provision of goods, services or
facilities, by refusing to provide them to a person or
in the terms, conditions or manner of provision of the
goods, facilities or services.

'Sub-clause (2) provides that the provision binds the
Crown in right of a State.

Clause 23 - Accommodation

Sub-clause (1) of this clause makes it unlawful for a
person to discriminate on the ground of sex, marital
status or pregnancy in refusing a person's application
for accommodation, in the terms or conditions of offer
of accommodation or by deferring an application to a
lower order of precedence on any list of persons for
that accommodation.



Sub-clause (2) makes unlawful discrimination on the same
grounds by denying or limiting access to benefits
associated with the accommodation, by eviction or
subjection to any detriment.

Sub-clause (3) provides exceptions in regard to
accommodation where the person or a near relative lives,
or intends to continue to live, on the premises and no
more than 3 other persons reside on the premises;
accommodation provided by a religious body; and certain
accommodation provided by a charitable or other
non-profit-making body.

Sub-clause (4) provides that the provision binds the
Crown in right of a State.

Clause 24 - Land

This clause makes it unlawful for a person to
discriminate on the ground of sex, marital status or
pregnancy by refusing or failing to dispose of any
estate or interest in land to a person or in the terms
or conditions on which the estate or interest in land is
offered.

Sub-clause (2) provides that the clause does not apply
to a disposal of land by way of will or gift.

'Sub-clause (3) provides that the provision binds the
Crown in right of a State.

Clause 25 ~ Clubs S

Sub-clause (1) of this clause makes it unlawful for a
club (as defined in sub-clause 4(1l)), the committee of
management of a club or a member of such a committee to
discriminate on the ground of sex, marital status or
pregnancy by refusing or failing to accept an
application for membership or in the terms or conditions
of an offer of membership.

Sub-clause (2) makes it unlawful for a club, committee
of management or member of such a committee to
discriminate on the same grounds in the terms and
conditions of membership afforded to the member, by
refusing to accept an application for a particular class
of membership, by denying or limiting a member's access
to club benefits, by depriving a member of membership or
varying the terms of membership or by subjection to any
detriment.

Sub-clause (3) provides an exception for single-sex
clubs.
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Sub-clause (4) provides an exception in regard to
discrimination on the ground of sex in the provision of
benefits where it is not practicable for the benefit to
be used or enjoyed simultaneously or to the same extent
by both men and women and the same or an equivalent
benefit is made available for the use of men and women
separately and they are each entitled to fair and
reasonable use and enjoyment of the benefit. Sub-clause
(5) sets out the criteria to determine the application
of the exception in sub-clause (4).

Clause 26 - Administration of Commonwealth laws and

programs

This clause makes it unlawful for a person who performs
functions or exercises powers under a Commonwealth law
or for the purposes of a Commonwealth program or a
person having any responsibility for administration of
such a law or the conduct of such a program to
discriminate on the ground of sex, marital status or
pregnancy in carrying out such functions or exercising
such powers.

Sub-clause (2) provides that the provision binds the
Crown in right of a State. .

Clause 27 - Application forms, & c.

Sub-clause (1) of this clause provides that where by
virtue of a provision of the legislation it is unlawful
for a person to discriminate on the ground-of sex,
marital status or pregnancy in doing a particular act,
it is unlawful in connection with the doing of that act
to require a person to furnish information, such as by
completion of an application form, that persons of
another sex, marital status or who are not pregnant
would not be requested or required to provide.

Sub~clause (2) provides an exception in regard to
sub-clause (1) in relation to certain types of medical
information. Sub-clause (3) provides that the provision
binds the Crown in right of a State.

Division 3 - Discrimination Involving Sexual Harassment

Clause 28 - Sexual harassment in employment

Sub-clause (1) of this clause makes it unlawful for an
employer or a person employed by an employer to harass
sexually an employee of the employer, or a person
seeking employment with the employer.



Sub-clause (2) makes it unlawful for a principal of a
commission agent or contract worker to harass sexually
the commission agent or contract worker.

Sub-clauses (3) and (4) describe the matters which
constitute sexual harassment for the purposes of the
clause.

Clause 29 - Sexual harassment in education

Sub-clause (1) of this clause makes it unlawful for a
person who is a member of the staff of an educational
institution to harass sexually a student, or person
seeking admission as a student, of the educational
institution,

Sub-clauses (2) and (3) describe the matters which
constitute sexual harassment for the purposes of the
clause.

Division 4 - Exemptions

Clause 30 - Certain discrimination on ground of sex not
unlawful

This clause provides an exemption in regard to the
clauses dealing with discrimination on the ground of sex
in relation to the hiring of people as employees,
contract workers or commission agents where sex is a
genuine occupational qualification. Examples of these
positions are set out in sub-clause (2).

Clause 31 - Pregnancy or childbirth

This clause provides an exemption from the provisions of
Divisions 1 and 2 of this Part to the effect that rights
and privileges granted to a woman in connection with
pregnancy or childbirth do not constitute
discrimination.

Clause 32 - Services the nature of which is such they
can only be provided to people of one sex

This clause provides that nothing in Division 1 or 2
applies. to services the nature of which is such that
they can only be provided to people of one sex.

Clause 33 - Measures intended to achieve equality

This clause provides an exemption from the provisions of
Divisions 1 and 2 of this Part in relation to acts done
to ensure equal opportunities for persons who are of a
particular sex or marital status or who are pregnant.
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Clause 34 - Accommodation provided for employees and
students

Sub-clause (1) of this clause provides an exemption from
Divisions 1 and 2 of this Part for an employer who
provides different standards of accommodation for
different employees, based on the number of people in
the employee's household where it is not reasonable to
expect the employer to provide the same standard of
accommodation for all employees.

Sub-clause (2) provides an exemption from Divisions 1
and 2 for single-sex accommodation for students at an
educational institution.

Sub-clause 35 - Residential care of children

Sub-clause (1) of this clause provides an exemption
permitting discrimination on the ground of sex in the
hiring or dismissal of staff for the residential care of
children.

Sub-clause (2) provides an exemption on the ground of
marital status for the residential care of children
where the person's spouse would also work for the same
employer. ’

Clause 36 - Charities

This clause provides an exemption from Divisions 1 and 2
of this Part in regard to provisions of deeds, wills or
other documents conferring charitable benefits (as
defined), on persons of a particular sex or marital
status or who are pregnant and in regard to acts done to
give effect to such provisions.

Clause 37 - Religious bodies

This clause provides an exemption from Divisions 1 and 2
of this Part in regard to certain activities of
religious bodies including the education of persons
seeking ordination or appointment as priests, ministers
of religion or members of a religious order.

Clause 38 - Educational institutions established for
religious purposes

Sub-clause (1) of this clause provides an exemption in
relation to discrimination on the ground of sex, marital
status or pregnancy for the hiring or dismissal of staff
for employment at an educational institution conducted
in accordance with the doctrines, tenets, beliefs or




















































