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140 It should also be noted that Special category Visa
holders (New Zealand citizens) will also liable for
deportation under sections 55 to 57, in accordance with the
amendments to be made by the MLAB 1994.

REPEAL OF SECTION

REMOVEES AND DEPORTEES HELD IN OTHER CUSTODY

the definition of 'vessel' (subsection 76(7» has
been omitted as an identical definition is being
inserted in section 4.

CLAUSE 63

references to visas have been brought into line with
section 25, ie to reflect the fact that visas are
never merely visas to 'travel to' Australia. Rather
a visa will be a visa to 'travel to and enter'
Australia; and

references to 'person' have been replaced by
references to 'non-citizen' to make it clear that
the criminal offence only relates to the carriage of
non-citizens; ..

the language of the section has been sharpened by
replacing the reference to arriving in Australia
(which means arriving at the outermost limit of
Australia's territorial sea) with a reference to
entering Australia (which in accordance ·with the
definition of 'enter Australia' in section 4 means
entering the migration zone);

138 This clause amends section 94 to ensure that it aliows
for the continued detention of removees who are otherwise in
custody (serving a prison sentence) after that detention
expires and pending removal from Australia. This reflects
current practice under the Migration Act, which was not
adequately reflected ih the Reform Act.

139 Prior to amendment by the Reform Act, the term 'deportee'
applies to both illegal entrants sUbject toea deportation
order; as well as to persons sUbject to criminal and security
deportation orders. The Reform Act narrowed the scope of the
term 'deportee', so that it applies only to permanent
residents who are sUbject to criminal deportation orders
(section 55 and· section 57) and persons sUbject to security
deportation orders (section 56). Unlawful non-citizens who are
liable to removal were styled 'removees'. The necessary
consequential amendment to section 94 was overlooked when the
Reform Act was drafted.

CLAUSE 64

141 This section provides for the repeal of section 108
(Proof of certain matters recited in deportation orders). That
section allows for the deemed proof of various matters in
court proceedings in which the validity or application of a
deportation order is in issue. The section is not needed to
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assist with litigation in relation to criminal and security
deportation orders which, as noted above, will be the only
deportation orders made after the commencement of the Reform
Act.

CLAUSE 65 SECRETARY MAY ISSUE DOCUMENTS CONTAINING
INFORMATION CONCERNING CERTAIN PERSONS

142 This clause amends section 114 to reflect the amendment
to section 54HS which provides that a non-citizen who was not
immigration cleared on entering Australia is taken to have
been immigration cleared if heer she is later granted a
substantive visa.

CLAUSE 66 INTERPRETATION

143 This section makes a number of amendments to section 115
which is an interpretation section for the purposes of
defining entitlements to merits review of decisions by the
Migration Internal Review Office, the Immigration Review
Tribunal, and the Refugee Review Tribunal.

144 The amendments made by the clause are as follows:

paragraph (al of the definition of 'Part 3
reviewable decision' is omitted and substituted. The
~ewparagraph excludes visa refusals made under
section 180A from review by the Migration Internal
Review Office and the Immigration Review ~ribunal.

This .is because there is a separate entitlement to
merits review by the Administrative Appeals Tribunal
in-relation to decisions made under section 180Ai

paragraph (a) also excludes decisions to refuse to
grant a bridging visa to a no~~citizen whp. is in
immigration detention because of tha~_r~fusal. These
decisions are referred to separately in the
definitipn of 'Part 3 reviewable decision' (~eenew

paragraph (ba». The Immigration Review Tribunal
will be the merits r~viewbody in relation to those
decisiOns (see the amendments to section 116);

paragraph (a) is also amended to reflect the
amendment made to section 54HS to provide that a
non-citizen who was not imm:igration c~~ared on
entering Australia is taken to have been immigration
cleared if he or she is later granted a substantive
visa;

paragraph (b) is amended to make-equivalent
amendments to those described in the first dot point
above in relation to paragra~h(a);
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refuse to grant a bridging visa to a non­
citizen; or

APPLICATION FOR INTERNAL REVIEW

INTERNALLY-REVIEWABLE DECISIONS

the clause makes other technical and consequential
.amendments.

CLAUSE 67

new paragraphs (d), (e) and (f) are inCluded to
reinstate existing review rights which the Reform
Act has inadvertently removed. The review rights are
in respect of overseas decisions on resident return
visas, applications by specified relatives of
Australian citizens or permanent residents, and
points assessments under section 30. In relation to
the references to specified relatives in the
criteria at paragraph (d) (iii) and (e) (ii), those
relationships are regarded as inclUding step­
relatives. In other words, the review right is
intended to equate with the review right which
currently exists under the Migration (1993) (Review)
Regulations; and

cancel a bridging visa held by a non-citizen

where that person is in immigration detention
because of the refusal or cancellation;

paragraphs (ba) and (bb) are inserted to include
within the definition of 'Part 3 reviewable decisiort
decisions' to:

paragraph (c) is amended to omit the requirement
that, in relation to visas which must be granted
overseas, review is only available if the decision
on the application was made when the applicant was
overseas. This approach is considered to be unduly
restrictive;

CLAUSE 68

145 This clause makes a technical amendment to section 115A
which defines which decisions are, and which decisions are
not, subject to internal review by the Migration Internal
Review Office.· .

147 This clause amends section 115B which deals with the
procedural requirements which apply to applications for
internal review by the Migration Internal Review Office.

146 The purpose of the amendment is to exclude from internal
review decisions to refuse to grant, or to cancel, a bridging
visa if the non-citizen is in custody because of that
decision. Those decisions will be directly reviewable by the
Immigration Review Tribunal.
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148 The purpose of the amendment is to ensure that the
procedural requirements for applications for review apply to
decisions described in new paragraphs (d), (e) and (fl of the
definition of 'Part 3 Reviewable Decision'

CLAUSE 69 INSERTION OF NEW SECTION

149 This clause provides for the insertion of· a new section
115DA.

section 115DA Code of procedure applies to review officer

150 The Code of procedure, set out in Subdivision AB of
Division 2 of part 2, codifies the approach to primary
decision-making in relation-to applications for visas. This
clause inserts a new section 115DA to ensure -that the Code of
procedure applies to review by the Migration Internal Review
Office of a decision to refuse to grant a visa.

CLAUSE 70 NOTIFICATION OF DECISION

151 This clause makes a number of technical amendments to
section 115E which sets out procedural matters in relation to
the notification of applicants of the outcome of a review by
the Migration Internal Review Office.

CLAUSE 71 REVIEW OF ASSESSMENTS MADE UNDER SECTION 30

152 This clause amends section 115F which provides that, for
the purposes of the 'points test', a review officer may 'only
assess an applicant by reference to the regulations in force
at one of two points in time:

the time of the primary assessmentj -or

the time the decision is made by the review officer
about the assessmentj

whichever is more favourable to t,he applicant.

153 The purpose of the amendment is to 'provide for 'certainty
and consistency in the interpretation of this requirement. The
amendment does this by providing that, in deciding which
regulations are most favourable to the appiicant, a-review
authority is required to: '

determine the allocation of points under the
regulations at one point in timejand

compare that allocation to the pool and pass marks
at the same point in time.
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A request must be made in the approved form and must accompany
the application for review.

DECISION REVIEWABLE BY IMMIGRATION REVIEW
TRIBUNAL

APPLICATION FOR REVIEW BY IMMIGRATION REVIEW
TRIBUNAL

decisions to cancel a bridging visa held by a non­
citizen who is in immigration detention because of
that cancellation.

CLAUSE 72

CLAUSE 73

154 This approach prevents mixing arid matching of points and
passmarks, egapplying later regulations, which result in a
higher points score, to an earlier (lower) pass'marJc to reach
the conclusion that the applicant had satisfied the~points .
test criterion for the grant of a visa.

155 The amendments made by this clause will have effect in
relation to all applications for internal review made after 1
September 1994.

156 This clause amends section 116 to provide for review by
the Immigration Review Tribunal (without an intervening review
by the Migration Internal Review Office) of:

decisions to refuse to grant a bridging visa to a
non-citizen who is in immigration detention because
of that refusal; and

(b) request the Tribunal to obtain oral evidence from a
specified person or persons.

157 This clause makes a number of technical amendments to
section 117 which sets out how an application for review by
the Immigration Review Tribunal can be made.

158 The clause includes a requirement for approved forms for
seeking review of bridging visa decisions, in relation to
persons who are in custOdy, to include a statement that the
applicant may:

(a) request the opportunity to appear before the
Tribunal; and

159 The clause also' amends section 117 to ensure that the
procedural requirements 'for applications for review apply to
decisions described in the new paragraphs (ba), (bb), (d),
(e), and (f) of the definition of'Part 3 reviewable decision'
in section 115.
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REVIEW OF ASSESSMENTS MADE UNDER SECTION 30

160 This clause amends section 120 in a similar fashion to
the amendment made to section 115F. The amended section will
apply to all applications for review by the Immigration Review
Tribunal which are made after 1 September 1994.

CLAUSE 75 SECRETARY TO BE NOTIFIED OF APPLICATION FOR
REVIEW BY IMMIGRATION REVIEW TRIBUNAL

161 This clause amends section 122 which requires the
Immigration Review Tribunal to notify the Secretary that an
application has been made, and which also requires the
secretary to provide to the Tribunal a statement of reasons in
relation to the decision.

162 The purpose of the amendment is to provide an expedited
process in relation to applications for review of a decision
to refuse to grant, or to cancel, a bridging visa where the
non-citizen is in immigration detention because of that
refusal or cancellation. In that situation the amended section
requires that the Secretary provide the statement of reasons
to the Tribunal within 2 working days after being notified of
the application for review.

CLAUSE 76 APPLICANT MAY REQUEST TRIBUNAL TO CALL WITNESS

163 This clause amends section 131 so that it does not apply
to review of a decision covered by paragraph (ba) or (bb) of
the definition of 'Part 3 reviewable decision'. A separate
provision is inserted at section 131A to deal with this
matter.

CLAUSE 77 INSERTION OF NEW SECTION

164 This clause inserts a new section 131A.

Section 131A Applicant may request Tribunal to call
witnesses

165 .This section applies to decisions covered by.paragraphs
(ba) and (bb) of the definition of 'Part 3 reviewable
decision'. The purpose of the amendment is to address the
situation where an applicant requests the Tribunal to giv~ the
apPlicant an opportunity to'appear before it or requests the
Tribunal to obtain oral evidence from a specified person or
persons. The section provides that the Tribunal is required to
have regard to the applicant's wishes but is not required to
obtain, evidence (oral or otherwise) from any person other than
the applicant. It also provides that the Tribunal is not
required to adjourn or delay making a decision to enable the
applicant or any other person to give evidence.



168 This clause provides for the insertion of new sections
134A and 134B.

166 This clause amends section 134 which establishes the
general rule that the Tribunal is to take oral evidence in
public. Subsection 134 (2) and subsection 134 (3) provide for a
pUblic interest exception to this rule.

167 This clause inserts a new subsection 134(2A) to cater for
situations where it is impracticable to take particular oral
evidence in public. The impracticability may arise because of
the jurisdiction given to the Tribunal to review decisions to
refuse to grant, or to cancel, a bridging visa where the. non­
citizen is in immigration detention because of that refusal or
cancellation. Because the liberty of the non-citizen is at
stake, the pUblic interest in expeditious review outweighs the
pUblic interest in having all oral evidence taken in pUblic.

CLAUSE 78

CLAUSE 79

Section 134A
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REVIEW TO BE IN PUBLIC

INSERTION OF NEW SECTIONS

Oral evidence by telephone etc.

169 This section gives the Immigration Review Tribunal a
general power to allow a person to appear before the Tribunal
or give evidence by telephone, closed circuit television or
any other means of communication. The Tribunal is also
directed by the new section to take such steps as are
reasonably necessary to ensure that the pUblic nature of the
review is preserved when evidence is being given by telephone,
closed-circuit television or other means of communication.

Section J.34B certain decisions to be made within
prescribed period

170 This section provides scope for the regulations to impose
a time frame on decision~making by the Immigration Review
Tribunal in cases where the decision to be reviewed is a
refusal to grant, or a cancellation of, a bridging visa, and
where the applicant is in custody as a result of the decision.

171 This section provides that the Immigration Review
Tribunal is required to make its decision within the
prescribed period and to notify the applicant of'the decision
in that same period. The prescribed period may be extended
with the applicant's consent. The applicant continues to have
aright to a written statement of reasons to be provided
within 14 days after the decision is made. The right to the
statement of reasons is contained in section 135 of the
Migration Act.
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DELEGATE NOT REQUIRED TO PERFORM CERTAIN
ADMINISTRATIVE TASKS

172 This clause amends section 177 which provides that a
delegate need not personally perform any task except making
the decision. This is to cater for situations such as where
another officer interviews an applicant and prepares a
submission for consideration by a delegate.

173 The purpose of the amendments is to:

amend terminology to reflect. the elimination of the
approval/grant dichotomy; and

put beyond doubt that a delegation to cancel visas
does not require the delegate to personally perform
any task except taking the decision as to whether
the visa should be cancelled.

CLAUSE 81 EXCLUSION OF CERTAIN PERSONS FROM AUSTRALIA

174 This clause amends section l8ce, so that a person who is
needed in Australia for a purpose connected with the
administration of criminal justice may be granted a criminal
justice visa notwithstanding any exclusion period which
applies to that person under section laoc.

CLAUSE 82

SCHEDULE 1

OTHER AMENDMENTS OF THE MIGRATION ACT 1958

175 This clause provides for further amendments of the
Migration Act, as set out in Schedule 1 of the MLAB 1994.
These amendments are minor technical amendments, primarily to
provide for consistent terminology and correct cross­
referencing of sections. However, the following amendments
should be noted:

section 114A and the following :sections set out in
the Schedule, up to section 114ZQ, have been amended
to bring visa cancellation within the migration
-agents :schemei and

the references to monetary penalties attaching to
offences under the-Migration Act h~vebeen replaced
by references to 'penalty units' which are.defined
in the Crimes Act 1914. These amendments do not
alter the existing levels of the penalties I 'but will
have the result that penalties will be increased
"automatically irtaccordance with-any ,future
amendment-of. the central definition in the Crimes
Act. Currently, 'a penalty unit equates ·to $100 •

.>"
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RENUMBERING AND RELETTERING OF THE MIGRATION
ACT 1958

178 This schedule contains amendments to the Reform Act.

SCHEDULE 2

PART 3 - AMENDMENT OF OTHER ACTS

section 33

section 39

AMENDMENT OF THE MIGRATION REFORM ACT 1992CLAUSE 84

Clause 1

Clause 2

176 This clause provides for the renumbering and re-lettering
of the Migration Act to occur immediately after the
commencement of the other provisions of the MLAB 1994.

179 This clause corrects a cross-reference in section 33 of
the Reform Act.

177 This clause provides for amendment of the Reform Act as
set out in Schedule 2 of the MLAB 1994. These amendments
include a refinement of the transitional provision in section
39 relating to refugee applications and an expansion of the
regulation making power to deal with other transitional
arrangements (section 40 of the Reform Act). A new section is
inserted to provide transitional arrangements for persons who
are affected by the to be repealed section 20. The other
amendments made by the Schedule are minor technical
corrections and consequential amendments to terminology.

Transitional - refugee applications

180 This clause omits and substitutes section 39. The
substituted section provides for outstanding applications for
refugee status to become applications for protection visas on
1 september 1994. Similarly, unfinalised applications for
Domestic Protection (temporary) entry permits and Permanent
Protection entry permits will convert into protection visa
applications'as of 1 September 1994. The protection visa
applications will be determined in accordance with the amended
legislation, ie the criteria for grant are those applying to
the protection visa, and not those applying to the precursor
application. . ,

181 A further purpose of the substituted section is to ensure
that an application is translated at whatever stage has been
reached in processing the application, eg so that applications
which have been refused by a primary decision-maker and are at
the review stage are translated to an application at the
review stage.

I
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After subsection 40(1)

182 This clause inserts a new subsection 40(lA) to rectify an
omission in the Reform Act, ie the failure to provide a
transitional provision in relation to visas and entry permits
granted before 19 December 1989.

Clause 4 Subsection 40(5)

183 This clause omits the word 'force' and substitutes the
word 'effect'.

Clause 5 Paragraph 40(8) (a)

184 This clause corrects an omission in paragraph 40(8)(a),
by including a reference to entry permits. The clause also
makes a technical correction to the subsection.

Clause 6 After subsection 40(8)

185 This clause inserts new subsections 40(8A) and 40(8B)
which:

provide that deportation orders issued under section
60 cease to have effect on 1 September 1994 (these
deportation orders will not be necessary after that
time as unlawful non-citizens will be subject to
mandatory removal from Australia in accordance with
section 54ZF)i and

to permit regulations to provide that certificates
issued under specified sections of the Migration Act
as in force before 1 September 1994, are to continue
in force as certificates issued under specified
section of the Migration Act as in force after 1
September 1994.

Clause 7 SUbsection 40(9)

After section 40

186 This clause omits subsection 40(9). This is to place
beyond any doubt that any status conferred, or anything else
don~, by the transitional regulations is on going. Legal
advlce has suggested that the operation of the subsection is
not entirely clear. Subsection 40(9) may have, in time,
removed any status conferred pursuant to the transitional
regulations because of the sunsetting provision in the
SUbsection. This effect could have had adverse and unintended
consequences for all non-citizens affected by the transitional
regulations.

Clause 8

187 This clause inserts new sections 41 and 42 into the
Reform Act.
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section 4~ Transitional

188 This section is intended to supplement the operation of
subsection 50AA(3) of the Reform Act and thereby provide for
the application of the subdivision C cancellation regime to
all lawful non-citizens who were, immediately before 1
September 1994 (the date of commencement of the relevant
provisions of the Reform Act), illegal entrants by virtue of
subsection 14(2) or subsection 14(2A) of the Migration Act as
then in force.

189 The policy intention is that persons who are illegal
entrants, because of subsection 14(2) or subsection
14 (2A) (which are operation of law provisions), are to become
lawful non-citizens on 1 september 1994. This can be achieved
by regulations made under section 40 of the Reform Act.

190 It is also intended that those persons will be subject to
the discretionary cancellation regime in subdivision C in
relation to the matters that caused subsection 14(2) or
subsection 14(2A) to apply. This was the intention behind
subsection 50AA(3) of the Reform Act, however there was some
doubt whether that intention had been achieved. New section 41
makes it clear that the trade-off for the restoration of
lawful status is that the new discretionary cancellation
regime will operate as if documents and statements produced or
made before 1 September 1994 are to be taken to have been made
in relation to the application for Whatever visa is currently
held by the non-citizen.

section 42 Regulations

191 This section provides that the Governor-General may make
regulations prescribing matters:

(a) required or permitted by this Act to be prescribed;
or

(b) necessary or convenient to be prescribed for
carrying out or giving effect to this Act.

192 This section is necessary to facilitate the making of
regulations dealing with transitional matters.

Clauses 9-18 (inclusive)

193 These clauses make minor technical amendments, including
an amendment to SchedUle 2 of the Reform Act to omit the
repeal of section 95. section 95 provides for the appointment
of prescribed authorities who are responsible for reviewing
detention of deportees under section 93. section 95 had been
inadvertently omitted by the Reform Act.

1
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AMENDMENT OF OTHER ACTS

194 This clause provides for the amendment of other Acts as
set out in Schedule 3.

SCHEDULE 3

195 The schedule makes consequential and technical amendments
to the following Acts:

Australian Citizenship Act 1948

Commonwealth Electoral Act 1918

Departure Tax Collection Act 1978

Foreign Acquisitions and Takeovers Act 1975

Health Insurance Act 1973

Immigration (Education) Act 1971

Immigration (Education) Charge Act 1992

Migration (Delayed Visa Applications) Tax Act 1992

Migration (Health Services) Charge Act 1991

Veterans' Entitlements Act 1986.

196 Apart from the amendments to the Australian Citizenship
Act 1948, the amendments are purely technical amendments to
terminology and cross-references. The amendments to the
Australian Citizenship Act 1948 are described below.

AMENDMENTS OF THE AUSTRALIAN CITIZENSHIP ACT 1948

197 Subsection 5(1) of the Australian Citizenship Act 1948
(ACA) has been amended to in respect of the definitions of
"illegal entrant", "valid entry permit", "valid permanent
entry permit" and "valid visa" by omitting all the words after
IIforce" and SUbstituting the words "immediately before. 1
September 1994". Definitions of "permanent visa"" "special
category" visa", IIspecial purpose visa", "unlawful non
citizen ll and "visa" have also been 'inserted in subsection

- 5 (1) •

198 A new paragraph 5A(1} (bb) has been inserted to ensure
that persons who are permanent visa holders and are present in
Australia on or after 1 September 1994 are permanent residents
for the purposes of the ACA. This paragraph -also ensures that,
p~rsons to whom a declaration under subsection 5A(2) applies
continue to be considered permanent residents'for the purposes
of the ACA.

-'?F
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199 New paragraphs (d) and (e) have been inserted in
subsection 5A(2) of the ACA to ensure that the 'Minister may
make a declaration under subsection 5A(2) in relation to
persons who are holders of special category visas or special
purpose visas. This amendment is required because exempt non
citizen status is being replaced with special category and
special purpose visas under the Migration Act on 1 September
1994. Paragraph 5A(2) (e) will allow persons who were special
category visa holders but are no longer special category visa
holders because they are temporarily travelling outside
Australia to count time outside Australia as permanent
residence under the ACA if they are ordinarily resident in
Australia.

Q

200 Subsection 5A(5A) has been inserted
person who has travelled to and entered
criminal justice visa is not be taken to
resident while the criminal justice visa
person does not hold a permanent visa.

to ensure'that a
Australia on a
be a permanent
is in effect and the

201 Paragraph 13(9) (c) and subparagraph 13(9) (d) (ii) have
been amended by the insertion of a requirement that the person
is a permanent resident to ensure that citizenship may only be
granted to the spouse, widOW, or widower of an Australian
citizen if they are also a permanent resident.

202 A new section l4A - Deferral of consideration of
application under 513 - visa liable to cancellation - has been
inserted to allow a discretion to defer consideration of
citizenship applications for up to 12 months while the person
is under an investigation which may lead to visa cancellation
under the Migration Act or the laying of criminal charges.

203 Subsection 52A(2) has been amended by omitting the words
"subsection 13(9)" and SUbstituting the words tfparagraph
13(9) (a) or (b)lI. As a result, applicants who appeal to the
Administrative Appeals Tribunal (AAT) in respect of a decision
made under paragraph l3(9)(a) or paragraph 13(9) (b) are not
required to be permanent residents at the time of appeal to
the AAT.

204 There are also various purely technical amendments to
terminology and cross references.
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