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Division 2 - Transitional rules

Clause 78 - Government rail transport of coal not covered by access system for first 5 years

340. This clause delays application of the access regime to coal-carrying rail services operated
State or Territory, or an authority of a State or Territory, for 5 years from the commencement of
access regime.

PART 4 - AMENDMENTS COMMENCING AT THE THIRD COMMENCEMENT

Clause 79 - Amendment of the Prices Surveillance Act:. insertion of feminine pronouns

341. This clause up-dates the Prices Surveillance Act by inserting gender-neutral language.

PART 5 - AMENDMENTS COMMENCING AT THE FOURTH COMMENCEMENT
TIME

Division 1 - Amendments

Clause 80 - Application of Act to Commonwealth and Commonwealth authorities

342. Currently, the Principal Act does not explicitly state that the Crown in right of the
Commonwealth is not liable for a pecuniary penalty. This was not thought necessary because
recovery of a pecuniary penalty is on behalf of the Commonwealth.

343. However, new section 2B provides that the Crown in right of the States will not be liable for a
pecuniary penalty or to be prosecuted for an offence. Accordingly, for consistency,
subsection 2A(3) will be amended to include the same provision for the Crown in right of the
Commonwealth. This protection does not apply to authorities of the Commonwealth.

Clause 81 - Insertion of new sections (Application of the Principal Act to States and
Territories and local government bodies)

344. The Principal Act does not currently bind the Crown in right of the States or Territories, or
bodies which enjoy the same immunities as the Crown in right of the States or Territories. This
provision removes that 'shield of the Crown' immunity. It inserts new subsection 2B(l), which
applies Part rv and related provisions of the Principal Act to the Crown in right of the States, the
N011hem Territory and the Australian Capital so far as it carries on a business, directly or
by an authority of the State or Territory

345. New subsection 2B(2) provides that the Crown in right of the States and Territories will not be
liable to a pecuniary penalty or to be prosecuted for an offence. There is. however. a range of
alternative remedies which may be pursued against the Crown, including injunctions and damages.
This protection does not apply to State or Territory authorities.
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346. New section 2B does not commence until 12 months after the Bill receives the Royal Assent.
This will enable State and Territory Crown businesses and authorities to undertake education and
rnlT10l1ant;e programs, to modify any behaviour that might involve a contravention of Part IV and,
where appropriate, to apply to the Commission for authorisation before the shield of the Crown is
lifted. Clause 88 specifies a further transitional period of 12 months before pecuniary penalties for
contravention of Part IV can be applied to State and Territory authorities that enjoy shield of the
Crown immunity.

347. The Crown is only bound in so far as it carries on a business. This limitation where the
Crown is carrying on business directly or through an authority. In determining whether the Crown
(or such an authority) is carrying on a business reference should be made to the definition of business
in subsection 4(1) and to new section 2C.

348. New section 2C makes it clear that certain activities of the Crown, or an authority of the
Crown, are not business activities, namely:

(a) the imposition or collection of taxes, or levies or licence fe~s;

(b) licensing decisions;

(c) transactions internal to the Crown in the same right (ie government departments and
instrumentalities which do not have a legal identity separate from the Crown);

(d) transactions internal to an authority of the Crown that has a legal identity separate from the
Crown;

(e) transactions between non-commercial authorities (which have separate legal identities) of the
Crown in the same right;

(f) transactions between non-commercial authorities (which have separate legal identities) of the
Crown in the same right and the Crown in that right; and

(g) acquisition of primary products by a government body under legislation, when the government
body has no discretion as to whether to acquire the products.

349. A non-commercial authority is an authority which is constituted as a corporation sole
(ie constituted by only one person) and which is neither a trading corporation nor a financial
corporation.

350. An example of a transaction internal to the Crown in the same right is a 'transaction' between
the Commonwealth Department of Defence and the Commonwealth Department of Administrative
Services, both of which are part of the same legal entity (the Crown in right of the Commonwealth).
This transaction is not to be regarded as a business activity.

351. This clause also inserts new section 2D into the Principal Act. New section 2D exempts local
government licensing decisions and transactions internal to local government from Part IV of the

Act.



48
49

Clause 82 • Interpretation

352. This clause inserts the concept of 'fully-participating jurisdiction' into the Principal Act. A
fully-participating jurisdiction is defined in this clause to mean a State or Territory that is a
participating jurisdiction as defmed in section 150A and is not named in a notice by the Minister
operation under section 150K.

Clauses 83, 84 and 85 • Constitution of Commission, Associate members, and Deputy
Chairperson

353. These clauses require the support of a majority of fully-participating jurisdictions for
appointments to the Commission. They commence twelve months after the Bill receives the Royal
Assent and replace the transitional provisions inserted by clauses 40, 42 and 43.

Clause 86 • Exceptions

360. This provision is in slightly different terms to current subsection 75( 1) of the Principal Act.
Despite the difference of wording, it is intended to have the same operation as that subsection which
was considered by the High Court in R .v. Credit Tribunal; ex parte General Motors Acceptance

.~ ••~A,.nT1fln (1975 -1977) 137 CLR 545. In that case, Mason J (as he then was) stated that

<llhsection 75(1) indicates: .

"a very clear expression of intention that the Trade Practices Act is not an exhaustive
enactment on the topics with which it deals and that it is not intended to operate to the
exclusion of State laws on those topics. As such it does not avoid any instance of direct
inconsistency ... but ... it eliminates any suggestion of inconsistency otherwise arising."

361. Other instances in which similar words have been used to ensure that State is only
to the extent of direct inconsistency with Commonwealth include section 76F of

the Crimes Act 1914, section l16ZC of the Defence Act 1903, section 20 I of the
Rf1rfiocommunications Act 1992 and section 350 of the Supera~muation Industry (~lJnprvision)Act

1993.

AT THE FIFTH CU1VllVlcn"'-'D1UJUl
PART 6 - AMENDMENTS LV1HIHLd

Clause 91 _Amendment of the Trade Practices Act: insertion of feminine pronouns

365. This clause up-dates the Principal Act by inserting gender-neutral language.

Division 2 - Transitional rules

Clause 88 _Temporary exemption from pecuniary penalties

362. By way of transition, State and Territory authorities which are currently outside the coverage
of the Principal Act by reason of shield of the Crown immunity will only become liable for

for conduct which takes place two years after the Bill receives the Royal Assent.

Clause 89 _Existing contracts not affected by amendments

363. This clause will operate in respect of contracts entered into by the Crown in right of the States
and Territories (or by State or Territory authorities with shield of the Crown nrntf>-ction) in similar

terms as clause 34, which is explained above.

Clause 90 - Advance authorisations

364. This clause permits State and Territory Crown businesses and authorities to apply to the
Commission for authorisation of conduct and to notify conduct to the Commission before the

nrovisions of Part IV apply to that conduct.357. In extending the application of Part IV to the Crown in right of each of the States, of the
Northern Territory and of the Australian Capital Territory, some jurisdictions are concerned that, in
terms of section 109 of the Commonwealth Constitution, Part IV may be regarded as covering the
field of anti-competitive behaviour. If this view were correct then State laws that require or permit
anti-competitive behaviour which is not prohibited by the explicit terms of Part IV provisions would
be invalid.

354. This clause amends new section 51 to replace the reference in new paragraph 51 (1 C)(e) to a
State or Territory that is a Party to the Conduct Code Agreement with a reference to a State or
Territory that is a fully-participating jurisdiction.

355. This means that, from twelve months after the Bill receives the Royal Assent, laws of the
States, the Australian Capital Territory and the Northern Territory will not be effective in granting
immunity from the Principal Act to particular conduct unless at the time of the alleged contravention,
the jurisdiction was a fully-participating jurisdiction and a Party to the inter-governmental
Competition Principles Agreement.

Clause 87 - Insertion of new section (Concurrent operation of State and Territory laws)

358. New section 51AAA makes it clear that Part IV is not intended to make State or Territory
laws inoperative where those laws are not directly inconsistent with Part IV.

356. There is one exception to this limitation, providing for a transitional period following a
jurisdiction ceasing to be a fully-participating jurisdiction or a Party to the Competition Principles
Agreement. The making of a contract, and an action under a contract, which was protected under
law in force immediately before the jurisdiction ceased to be a fully-participating jurisdiction or a
Party to that Agreement, will continue to be protected for twelve months from when the jurisdiction
ceased to be a fully-participating jurisdiction or a Party to that Agreement.

359. Where any jurisdiction wishes to require or permit conduct which is explicitly prohibited by a
provision of Part IV, it will need to make a law that complies with new subsection 51 (lC) and that
specifically authorises the conduct in terms of new subsection 51 (1) of the Principal Act.
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SCHEDULE 3

(iii) If a State or Tenitory wants to extend the protection to those other persons, it can do SO

under paragraphs 51(l)(b) to (e) (whichever is appropriate) by way of a specific
authorisation which complies with the requirements of subsection 51 (1 C).

Subsection 51 (I C) does not contain new paragraphs 51(I C)(e) and (f) which will appear in
PaIt IV of the Principal Act.

(f)

369. This Schedule makes an amendment to the Australian Postal Corporation Act to make it clear
that certain conduct is authorised for the purposes of subsection 51 (1) of the Principal Act.

372. Of particular importance are the amendments to the Australian Postal Corporation Act, the
Prices Surveillance Act, and the Telecommunications Act which are explained below.

Schedule 3 makes consequential amendments to other Commonwealth Acts.

Australian Postal Corporation Act

370. This Schedule also amends the Jurisdiction of Courts (Cross-vesting) Act 1987 so that
jurisdiction cDnferred on the Federal Court by State and tenitory application laws will be treated in
the same manner as jurisdiction conferred on the Federal Court by the PrinciDal Act.

373. Schedule 3 inserts new section 32D into the Australian Postal Corporation Act which provides
that the national access regime does not apply to the supply of a service (including a bulk
interconnection service and an incoming overseas mail service) by Australia Post.

374. The definitions of 'associate member' and 'inquiry' are amended by replacing 'Authority' with
'Commission'.

SCHEDULE 2

PART 7 - MISCELLANEOUS

367. This Schedule sets out the Schedule version of Part IV which will appear as a Schedule to
Principal Act. The Schedule version of Part IV is designed to facilitate application of the Part
rules by participatin,g jurisdictions.

Clause 92 - Regulations

366. This permits the Governor-General to make regulations. In particular, the transitional and
savings matters will be dealt with by way of regulations.

SCHEDULE 1

Section 48 operates by reference to section 96. However, section 96 is not included in the
Schedule version of Part N and accordingly, for the purposes of the Competition Code,
section 96 is modified to fit in with the Schedule version (see new subsection 150F(2». In
Competition Code the references to 'corporation' in subsections 96(1) and (2) will read
'person'. This means there will be a choice as to whether to apply subsection 96(1) or (2).

50

(a) In subsection 45(1), the reference to 'the Trade Practices Amendment Act 1977' is replaced
with 'this section'. The application legislation should stipulate the date of commencement
section 45 (and section 45B) of the Schedule version of Part IV.

368. Essentially the Schedule version is a repeat of the text of Part IV of the Principal Act with
references to 'corporation' generally replaced with 'person' by using the telms 'person', 'first
or 'second person' as appropriate. Additionally, the text in the Schedule version differs from Part
in the following areas:

(b) Subsection 45D(1) has been compacted because neither the third person nor the fourth
needs to be a corporation.

(c) The words 'corporation or other' have been omitted from section 48.

(d) Subsections 500) and (2) have been compacted into a single subsection.

(e) Paragraph 51 (1 yea) provides that exceptions under section 51 of the Principal Act have the
same effect under the Competition Code.

(i) Exceptions under the Principal Act will authorise conduct that might involve a
contravention of the Principal Act. However, because the Competition Code covers
persons who are outside the coverage of the Principal Act, the exemption may not
protect all persons engaging in that conduct from contravening the Competition Code.

(ii) For example, the exception may be limited to persons who are covered by the
Act and accordingly, persons outside that coverage may contravene the

Competition Code when engaging in the conduct refened to in the exception.

375. The definition of 'Commonwealth authority' is amended to reflect the repeal of Schedule 3
of the Australian Capital Territory (Self-Government) Act 1988 by the Arts, Environment and
Territories Legislation Amendment Act 1993.

376. The definition of 'person' is amended to make it clear that 'person' also includes State and
authorities.

377. The definition of 'member' is replaced by a new definition which up-dates the reference to the
Chairman and to the Authority with 'Chairperson' and 'Commission' respectively.



383. The definition of 'National Competition Council' is inserted.

Application to State and Territory authorities - Sections 4 and 5

380. The definition of 'Authority' is replaced with a definition of 'Commission'.
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Time limited declarations - Section 21

Prices Surveillance

391. Part II is omitted. The matters which were dealt with under this Part are covered by the
Principal Act. Section 17 in Part III is amended to transfer the functions of the Prices Surveillance
Authority to the Australian Competition and Consumer Commission. New subsections 17(4) and (5)
carry over relevant provisions of the Principal Act to the Prices Surveillance Act.

(AJ Extension of coverage - Section 21

392. The Commonwealth Minister will only be able to declare a State or Territory authority under
section 21 where:

the appropriate Minister of the State or Territory concerned has agreed to the declaration; or

the Council has, on the request of an Australian government, recommended declaration of the
authority and the Commonwealth Minister has consulted the appropriate Minister of the State
or Territory concerned.

The reference to the State or Territory concerned refers to the State or Territory that is
responsible for the authority.

398. New subsection 21 (1E) requires declarations to specify a time limit after which the declaration
will expire.

394. The Council may only recommend declaration where it is satisfied of the matters set out in new
subsection 21 (1B). In particular, it must be satisfied that there is no effective supervision of the
prices charged by the authority for the supply of goods or services in respect of which the
declaration is sought.

395. Where the State or Territory concerned is a Party to the Competition Principles Agreement,
the Council must determine the issue of effective supervision by applying the relevant principles set
out in that Agreement (new subsection 21(1D». Those principles are set out in subclause 2(4) of
that Agreement as desirable characteristics for an independent source of price oversight.

396. Where the State or Territory concerned is not a Party to that Agreement, the Council can take
into account any relevant factor in its assessment of effective supervision.

397. If the Council has previously been satisfied that there is effective supervision, that decision will
stand for 5 years where the Council is satisfied that there has not been a substantial chan!!e in the
mechanism for supervision.
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are inserted to accord with the definition of378. New definitions of 'service' and
terms in the Principal Act.

384. The definition of 'member of the staff of the Commission' replaces current subsection

385. The definition of 'State or Territory authority' is inserted to facilitate application of
provisions of the Prices Surveillance Act to the supply of goods or services by the Crown in right
each of the States, of the Northern Territory and of the Australian Capital Territory.

381. The definition of 'Chairman' is replaced with a definition of 'Chairperson'.

379. The definitions of 'appoint', 'fuJI-time member' and 'meeting' are omitted.

386. Application of the Prices Surveillance Act to the supply of goods and services by the
right of each of the States, of the Northern Territory and of the Australian Capital Territory is
achieved by amending subsections 4(2) and 5(1).

382. The definition of 'prescribed authority' is omitted. This definition was relevant for the
purposes of subsection 4(2): the Prices Surveillance Act did not apply to the supply of goods or
services by a prescribed authority. Subsection 4(2) is amended by this Bill to extend the covera!!e)o
the Prices Surveillance Act to the supply of goods or services by the Crown in right of each of
States, of the NOlthern Territory and of the Australian Capital Territory, and authorities of the
Crown in those capacities. New subsection 4(2) will preserve the protection which the Norfolk
Island currently enjoys by virtue of current Subsection 4(2).

387. New subsection 5(1) provides that the Prices Surveillance Act binds the Crown in right of
Commonwealth (as is currently the case), of each of the States, of the Northern Territory and of
Australian Capital Territory. This removes the 'shield of the Crown' immunity currently enjoyed
the Crown in right of the States, the Northern Territory and the Australian Capital Territory, and
agents and instrumentalities of the Crown in those capacities.

388. The amendments to subsection 5(2) provide that the Crown in those capacities will not be
liable to be prosecuted for an offence. This protection does not extend to Crown authorities that
incorporated.

389. The amendments do not disturb the protection which the Norfolk Island currently enjoys.

The amendments set out in this Bill will enable the Commonwealth Minister to declare a
or Territory authority under section 21 of the Prices Surveillance Act and to direct the CommiSSIOn
to monitor the prices, costs and profits of a State or Territory authority (new section 27A). The

provisions will not, however, apply to the supply of goods or services by a State or Territory
authority (subsection 17(1) as amended by this Bill and new subsections 18(1A) and 18(3A)).
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(C) Price increases - Section 22

399. Schedule 3 amends section 22 to deal with situations of large price fluctuations. For the
purposes of notification, the previous highest price will now be the highest price at which the
declared person has previously supplied the notified goods or services in the preceding 12
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Information Gathering Powers - Sections 32 and 36

407. A person can refuse to comply with a notice issued under section 32, to answer questions or
produce documents when appearing as a witness at an inquiry, if the person has a 'reasonable

excuse'.

(D) Publication of reasons - Section 23

400. A new provision is being included to enable the Commission to give reasons for its decisions
on the price notifications. In order to protect confidential information, the Commission can
from the public register information that the provider claims is confidential where the Comn
satisfied that the claim is justified and is not of the opinion that disclosure is necessary in the

interest.

Monitoring

(A) Formalising the power - Sections 17, 27A and 27B

401. Subsection 17(1) is amended to make it clear that the functions of the Commission include
monitoring of prices, costs and profits in any industry or business 3.c<; directed by the Commonwe;

Minister.

402. New section 27A confers power on the Commonwealth Minister to give the Commission a
monitoring direction. The direction can be in respect of the supply of goods or services by persons
in a specified industry (new paragraph 27A(l)(a)) or by a specified person (new
paragraph 27A(l)(b)). When monitoring pursuant to a direction under new section 27A, the
Commission can use its compulsOly information gathering powers in section 32.

403. New section 27B requires the Commission to send a copy of its monitoring report to person
referred to in a direction under paragraph 27A(l)(b) and to make the report publicly available.

(B) Extension of coverage - Section 27A

404. The Commonwealth Minister will be able to direct monitoring of the prices, costs and profits
of a State or Territory authority with the agreement of the State or Territory concerned.

Inquiries: prohibition on price increases - Section 24

405. Like section 22, section 24 will be amended to deal with situations of large price fluctuations.
For the purposes of the prohibitions on price increases during an inquiry, the previous highest price
will now be the highest price at which the person has supplied the goods or services in the preceding

12 months.

Delegation of Commission powers andfunctions - Section 29

406. New section 29 is a simplification of the current provision in the Prices Surveillance Act.

408. New subsection 32(2A) provides that an individual can refuse to give information or produce a
document on the ground that the information or production of the document may tend to incriminate
him or her, or expose him or her to a pecuniary penalty. In light of the recent High Court decision in
Environment Protection Authority v. Caltex Refining Co Pty Limited supra, and the Full Federal
Court decision in Trade Practices Commission v. Abbco Ice Works Pty Limited supra, this

is limited to individuals.

409. New subsections 36(2) and (3) will provide a similar protection, referring to persons, rather
than individuals, because section 36 does not apply to bodies corporate.

Telecommunications Act

410. This Schedule inserts new section 235A into the Telecommunications Act which provides that
the national access regime does not apply in relation to the supply of a telecommunications service
by a carrier under a class licence.
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