






































pregnant or potentially pregnant. The new test provides a
"reasonableness" defence to the person who it is alleged discriminated
(the "discriminator") against another person.
(See proposed section 75 under Item 10 below.)

27. Subsection (3) provides that section 7 is subject to sections 78 and 70.
These sections are inserted into the Act by Item 10 of the Bill and are
explained below.

Item 10 -lnsertiQn Qf new sectiQns

28. Item 10 inserts three sections after section 7A, sections 78, 7C and 70.

Section 78 - Indirect discrimination: -Reasonableness Test:

29. Subsection 78(1) provides that it is nQt unlawful for a person to indirectly
discriminate against anQther person on the ground of sex, marital status,
pregnancy or potential pregnancy by imposing or proposing to impose a
condition, requirement or practice if the imposition is reasonable in the
circumstances.

30. Subsection 78(2) sets out a nQn-exhaustive list of matters tQ be taken into
account in determining if a condition, requirement or practice is
reasonable in the circumstances.

31. Paragraph 78(2)(a) refers to the nature and extent of the disadvantage
resulting from the impositiQn, Qr proposed impositiQn, of the condition,
requirement or practice. This paragraph incorporates considerations of
the type or degree of disadvantage or detriment tQ members of the group
to which the complainant belongs. For example, under paragraph (a) a
relevant factQr may be whether the condition, requirement or practice
complained of subjects persons of, for example, a particular sex, tQ
ongoing disadvantage by entrenching the results of past discriminatQry
practices.

32. Paragraph 78(2)(b) refers to the feasibility of Qvercoming or mitigating
the disadvantage. In assessing the feasibility Qf overcoming or mitigating
the disadvantage tQ members of the affected group, paragraph (b)

involves an examinatiQn of the purpose fQr which the condition,
requirement or practice was imposed or proposed to be imposed, and an
assessment of whether alternative means of a less discriminatory, or non
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discriminatory, nature are available to achieve the result sought. Factors
such as cost, workplace planning. business needs and business efficiency
would be relevant considerations in determining the feasibility of
overcoming or mitigating the disadvantage.

33. Paragraph 7B(2)(c) refers to whether the disadvantage is proportionate to
the result sought by the person who imposes, or proposes to impose, the
condition, requirement or practice. Paragraph (c) contemplates a
balancing approach. Consideration is to be given to the purpose or
reason underlying the imposition, or proposal to impose, the condition,
practice or requirement, balanced against the disadvantage which will

flow, or is likely to flow, to members of the group to which the
complainant belongs, if the discriminatory condition, practice or
requirement is imposed.

34. Section 7C - Burden of proof: Section 7C provides that the person
alleged to have indirectly discriminated (the "discriminator") against
another person bears the onus of proving the elements of the
"reasonableness" defence for his or her discriminatory actions. That is ,
that his or her discriminatory actions were reasonable in the
circumstances and therefore not unlawful under subsection 5(2), 6(2) or
7(2), as the case may be.

35. Under the existing test for indirect discrimination, the complainant had to
prove, amongst other things, that a requirement or condition was
unreasonable in the circumstances. (See Item 6 above for an explanation
of the existing test for indirect discrimination.) It is recognised that

requiring a complainant to prove that conduct is unreasonable is a
significant barrier to successfully proving a complaint of indirect
discrimination. It is a particularly onerous burden on the complainant
who does not usually have access to the information needed to prove that

actions allegedly amounting to indirect discrimination are unreasonable
in the circumstances. By contrast, the respondent is likely to have access
to the information needed to prove that such action is reasonable in the
drcumstances. Thus the respondent is better able to bear this burden of
proof. For this reason "reasonableness" is prOVided as a defence to the
respondent who must prove the elements of the defence in order to rely
on it rather than as an element of the test for indirect discrimination to be
proved by the complainant.
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Section 7D - Special measures intended to achieve equality:

36. Section 70 provides that a person does not discriminate against another
person for the purposes of the Act by taking special measures, a purpose
of which is to achieve equality between men and women, people of
different marital status, pregnant women and women who have the
potential to become pregnant and people who do not. These measures
may be discriminatory if they continue once a purpose for which they
were protected under this section is achieved.

37. This provision replaces section 33 of the Act which currently provides

that an act which would otherwise be discriminatory for the purposes of
the Act is not unlawful if a purpose of the act is to ensure equal
opportunity. Section 33 therefore operates to provide an exemption from
the anti discrimination provisions of the Act.

38. The new clause recognises that certain special measures may have to be
taken to overcome discrimination and achieve equality. Subsection (2)
clearly states that such measures are not discrimination for the purposes
of the Act.

39. Subsection 70(3) states that measures are special measures for the
purpose of subsection (1) if they are being taken solely for the purpose of
achieving equality or if they are being taken for that purpose as well as
for other purposes. In the latter case it is not necessary for the purpose of
achieving equality to be the main purpose for taking the measure.

40. This provision seeks to achieve equality of outcomes and is based on
Australia's international obligations to achieve equality, as required by
international instruments such as the Convention on the Elimination of
All Forms of Discrimination Against Women.

Item 11 - Technical amendment to subsection 9(4)

41. Item 11 amends subsection 9(4) by omitting "the provisions of Division
3" and substituting "the prescribed provisions of Division 3". This
amendment is necessary to correct a technical error.

Items 12 - 28 - Consequential amendments

42. Items 12 - 28 make consequential amendments to subsections 10(2) and
11(2), sections 14 to 21 inclusive, subsection 22(1), section 23, subsection
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24(1), section 25, and subsections 26(1) and 27(1) to include a reference in
these provisions to "potential pregnancy".

Item 29

43. Item 29 repeals section 33 which will be replaced by proposed section 70.

Item 30 - Consequential amendment to subsection 40(6)

44. Item 30 makes a consequential amendment to subsection 40(6) to remove
the reference to section 33 and replace it with a reference to the new
special measures provision, subsection 70(1).

Item 31 - Combat-related duties

45. Item 31 omits references to "combat-related duties" from paragraphs
43(1)(a) and (b). These paragraphs prOVide an exemption lor the
Australian Defence Forces (the ADF) from the operation of the anti
discrimination provisions of the Act in relation to "combat-related
duties". The ADF has amended its policy in relation to assigning women
to combat-related duties thus rendering this exemption unnecessary.

Item 32 - Definition of combat-related duties

46. Item 32 omits the definition of "combat-related duties" from subsection
43(2). This definition is no longer needed as reference to "combat related
duties" is to be removed from the section.

Item 33 - ConseqYentjal amendment to section 48

47. Ilem 33 makes a consequential amendment to paragraphs 48(1)(g), (ga)
and (gb) to include a reference to "potential pregnancy".

Item 34 - Consequential amendment to section 48

48. Item 34 makes a consequential amendment to subsection 48(2) to remove
the reference to section 33 and replace it with a reference to the new
special measures provision, subsection 7D(1).

Note about section heading
49. The Note amends the heading of section 19 to take account of the repeal
of the Conciliation and Arbitration Act and its replacement by the Industrial
Relations Ac11988.
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