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Clause 12— P —

55. Under the Act at present the protection period in relation to performers ends 20
years after the calender year in which the performance was given. In addition to the
protection granted in Part XIA of the Act, the TRIPS Agreement requires a 50 year
protection period for performers applicable to unauthorised sound recordings but not
to broadcasting or other communication to the public of such recordings. Protection is
also to be granted in the case of existing unauthorised recordings.

56. New 5.248CA achieves this by specifying a general 20 year protection period
(s.248CA(1)) which is subject to the application of the 50 year term to those rights
inextricably linked to the TRIPS requirements. Subsection 248CA(2) prescribes the
50 year term applicable to the protection of performers against further dealings with
existing unauthorised recordings. The relevant criminal offences are found in new
$.248QA. Subsection 248CA(3) specifies a 50 year protection period in relation to
future unauthorised sound recordings. Subsection 248CA(4) lists the unauthorised
uses and offences to which the 50 year term in 5.248CA(3) is applicable. This split in
the protection periods reflects the fact that the TRIPS obligations do not extend to
broadcasts and transmissions to the public by wire of recorded performances and in
regard to the acts against which protection is required to be given to performers, other
than live transmissions to the public, TRIPS is expressly limited in its application to
sound recordings.

T

57. Clause 13 of the Bill amends s.248F which deals with the application of

Part XIA of the Act. Currently, under s.248F(1) the Part applies to performances
given after the commencement of Part XIA (1 October 1989). Clause 13 will amend
5.248F to make provision for that time restriction to be subject to the proposed new
5.248QA(see para 61 below).
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38. Section 248G sets out what constitutes an unauthorised use of a performance.
Possession of an unauthorised recording is an unauthorised use (5.248G(2)(d)).

Clause 14 will amend s.248G so that possession will only be an unauthorised use if the
possession is for a commercial purpose. The various commercial uses that could be
made of the recording are set out. These are, essentially, sale or hire or distribution for
the purpose of trade or any other purpose that will affect prejudicially the financial
interests of the performer or performers in the performance.

59. This will bring the section into line with the provisions in the rest of the Act
dealing with copyright infringement constituted by possession of infringing copies.
The width of the provision in its present form is such that it is theoretically possible,
even if extremely unlikely, that a person who buys an unauthorised recording overseas
for their own use could be subject to an action for damages by the performer.

- i ion to performance

60. This clause omits the existing 5.248Q(4) relating to the offence of possession of
unauthorised recordings and substitute a more restricted offence limited to possession
for a commercial purpose. The possession offence, restricted to possession for a

commercial purpose in the manner indicated in paragraph 58, will be included as new
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paragraph (4)(c); the existing provisions of s.248Q(5) being omitted and re-enacted as
paragraphs (4)(a), (b) and (d).

61. Clause 16 inserts a new section after 5.248Q. New s.248QA provides criminal
offences in relation to commercial dealings, after the commencement of this Part of
the amending Act, with unauthorised recordings of performances given prior to this
amendment. The only limitation on this new protection of these past performances is
that they must have been given within the 50 year protection period.

62. These offences are a combination of relevant offences that mirror those in
55.248P and 248Q. As the section is restricted to performances that were given prior
to the commencement of Part 4 of what will be, if;assed, the Copyright (World Trade
Organization Amendments) Act 1994 it is only necessary to deal with those offences
involving copies of, or copying of, existing unauthorised recordings.

63. New 5.248QA(2), which largely repeats the offence in 5.248P(6), makes it an
offence to have any plate or recording equipment that the person knows or ought
reasonably to know is to be used for making a copy of an unauthorised recording of a
performance. This offence will, of course, be applicable to existing unauthorised
sound recordings for up to 50 years after the year in which the recording was made.

64. New 5.248QA(3) provides for the offence of copying an unauthorised sound
recording. This mirrors the existing offence in 5.248Q(1) in relation to unauthorised
recordings of performances given after 1 October 1989.

65. New 5.248QA(4) provides for offences for commercially dealing with
unauthorised recordings or importing unauthorised recordings for the purpose of
commercial dealing with them. This provision-is in the same form as new s.248Q(4).

66. New 5.248QA(5) provides that it will be an offence to exhibit in public an
unauthorised sound recording by way of trade or to import an unauthorised sound
recording for that purpose. The new section corresponds to existing 5.248Q(6).

67. All these offences require that the person knew or ought reasonably to have
known that the recordings were unauthorised sound recordings.

68. New 5.248QB provides that an act done in relation to a performance which is in
breach of both 5.248QA and existing 5.248P or 248Q can only be prosecuted under
one of the provisions. It is included to ensure that in those cases involving recordings
of performances already protected under Part XIA, ie, performances given after 1
October 1989 and up to the commencement of these amendments, there is no risk of
being subject to prosecution under two different provisions for what would be the
same offence.

Clause 17 — Penalties

69. Clause 17 amends s.248R of the Act, which deals with the penalties that apply to
the offences under Part XIA of the Act, so as to include those offences added in new
section 248QA. Clause 17 of the Bill inserts new s.248R(3A) and (3B). The
expression of the penalties is a combination of current drafting practice and retention
of consistency with the existing penalties in the Act.
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70. In consequence, the provisions refer to penalty units rather than the monetary 5
figures in the existing penalty provisions. The current value of 1 penalty unit is $100.
As such, the penalties are exactly the same as for the correlative offences.

71. There is no reference to first offences as current criminal law policy is not to -
fetter the discretion of the court in that way but the relationship between maximum i
fines for individual and corporate persons is specifically referred to consistently with " .
the existing penalty provisions. Additionally, in conformity with the existing manner ]
of expression of the penalties in the Act and the relationship between them, reference Ko
is made to both the penalty units and the term of imprisonment applicable. -

72. Comprehensive amendment of all the penalty provisions in the Act to bring it
into conformity with current criminal law policy is expected to be undertaken in a R
future bill to amend the Principal Act. 18




