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47. Where no release or forfeiture order has been made under new s.l35AG(4) new
s.135AH empowers the Comptroller-General to retain seized copies if that is required
or permitted under any other law of the Commonwealth.

48. New s.135AI provides that where a court orders seized copies to be forfeited they
must be disposed of as prescribed or, if not prescribed, as the Comptroller-General
directs.

49. New s.135AJ places liability on the objector, or objectors jointly and severally.
for meeting the reasonable costs incurred by the Commonwealth in relation to an
action taken by the Comptroller-General under new Division 7 insofar as they are not
recoverable from the security required to be given (para 36 above). This provision
ensures that the user pays approach implemented in the scheme is able to be
adequately implemented. In relation to any recovery action, it will need to be
established that the costs incurred were reasonable.

50. New s.135AK provides an immunity for the Commonwealth arising out of the
seizure of copies, the failure to seize copies or the release of seized copies. This will
not prevent action being taken against relevant officials who exceed their authority or
who act in bad faith.

Clause 10 Review Qfceoajn decisions

.51. Clause 10 amends s.J958 of the Act Section 1958 provides for administrative
review of certain decisions. Subsection 13.5(6) in the Act contains provision for the
Comptroller-General to pennit re-expon of copies forfeited to the Commonwealth.

.52. Consequent upon the amendments in clause 9 o( this Bill this JX)wer will no
longer be available to the Comptroller-General. Clause 10 will make the necessary
consequential changes to s. t9.5B in that regard.

.53. Clause 10 further amends s.195B, to provide for adntinistrative review by the
Administrative Appeals Tribunal of a refusal by the Comptroller-General under new
s.135AA to refuse to refuse to seize copies because of inadequate security given by the
objector and a refusal by the Comptroller-General under new s.13.5AD( I) to pennit
seized copies to be inspected. Of the actions under new Division 7 in respect of which
the Comptroller-General has a discretion these are the only two for which merits
review could be of any practical application given the time frames involved.

PART 4 AMENDMENTS RELATING TO THE PROTECTION OF PERFORMERS

Clause II - Iotemretatjon

.54. Clause II is the first of the clauses of the Bill which amend provisions in
Part XIA of the Act. Part XIA deals with perfonners' protection. Clause 11 will
make two amendments to the definitions in s.248A( I). The amendment to the
definition of "perfonnance" will result in an extension in the range of performances
protected. At present to attract protection a performance must have been not only
given by a nation.al (or resident) of Australia (or the USA or other Rome Convention
Country as provided by the regulations) but also given in Australia (or such other
country as provided by the regulations). Under the amendment a perfonnance
satisfying either of those requirements would attract protection. This is consistent
with the TRIPS obligations. The other amendment replaces the current definition of
"protection period" so that it refers the reader to new s.248CA.
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Clause 12 - Protection Period

55. Under lhe Act at present the protection periOd in relation to performers ends 20
years after the calender year in which the performance was given. In addition to the
protection granted in Part XIA of the Act. the TRIPS Agreement requires a 50 year
protection period for performers applicable to unaulhorised sound recordings but not
to broadcasting or other communication to the public of such recordings. Protection is
also to be granted in the case of existing unauthorised recordings.

56. New s.248CA achieves this by specifying a general 20 year protection period
(s.248CA(1» which is subject to the application of the SO year term to those rights
inextricably linked to the TRIPS requirements. Subsection 248CA(2) prescribes lhe
50 year term applicable to the protection of performers against funher dealings with
existing unaulhorised recordings. The relevant criminal offences are found in new
s.248QA. Subsection 248CA(3) specifies a 50 year protection period in relation to
future unauthorised sound recordings. Subsection 248CA(4) lists the unauthorised
uses and offences to which the 50 year term in s.248CA(3) is applicable. This split in
the protection periods reflects the fact that the TRIPS obligations do not extend to
broadcasts and transmissions to the public by wire of recorded performances and in
regard to the acts against which protection is required to be given to performers, other
than live transmissions to the public, TRIPS is expressly limited in its awlication to
sound recordings.

Clause 13 - AppljcaljQn

57. Clause 13 of the Bill amends s.248F which deals with the application of
Part XIA of the Act. Currently, under s.248F( I) the Part applies to performances
given after the commencement of Part XIA (I October 1989). Clause 13 will amend
s.248F to make provision for that time restriction to be subject 10 the proposed new
s.248QA(see para 61 below).

Clause J4 - What constitutes unauthQrised Use

58, Section 2480 sets Qut what constitutes an unauthorised use Qf a performance.
Possession Qf an unauthorised recording is an unauthorised use (s.248G(2Xd».
Clause 14 will amend s.248G so that possession will only be an unauthorised use if the
possessiQn is for a commercial purpose. The various cQmmercial uses that could be
made of the recQrding are set out. These are, essentially, sale or hire Qr distribution for
the purpose of trade or any other purpose that will affect prejudicially the financial
interests Qf the performer Qr performers in the performance.

59. This will bring the section into line with the provisions in the rest Qf the Act
dealing with CQpyright infringement constituted by possession Qf infringing copies.
The width of the provision in its present form is such that it is theoretically possible,
even if extremely unlikely, that a persQn who buys an unauthorised recQrding overseas
for their own use could be subject to an actiQn for damages by the performer.

Clause 15 - Other offences in relatjon to perfQrmances

60. This clause omits the existing s.248Q(4) relating tQ the offence of possession of
unauthQrised recordings and substitute a more restricted offence limited to possession
for a commercial purpose. The possession offence, restricted to possession for a
commercial purpose IR the manner indicated in paragraph 58, will be included as new
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paragraph (4Xc): the existing provisions of 5.2480(5) being omitted and re-enacted as
paragraphs (4Xa), (b) and (d).

Clause 16 Further offences relating to sound recQrdings ofcenajn performances

61. Clause 16 inserts a new section after s.248Q. New s.248QA provides criminal
offences in relation to commercial dealings, after the commencement of this Part of
the amending Act. with unauthorised recordings of performances given prior to this
amendment. 1be only limitation on this new protection of these past performances is
that they must have been given within the 50 year protection period.

62. These offences are a combination of relevant offences that mirror those in
ss.248P and 248Q. As the section is restricted to perfonnances that were given prior
to the commencement of Part 4 of what will be, if passed, the Copyright (World Trade
Organization Amendments) Act 1994 it is only necessary to deal with those offences
involving copies of, or copying of, existing unauthorised recordings.

63. New s.248QA(2), which largely repeats (he offence in s.248P(6), makes it an
offence to have any plate or recording equipment (hat the person knows or ought
reasonably to know is to be used for making a copy of an unau(horised recording of a
pedonnance. This offence will, of course, be applicable to existing unau(horised
sound recordings for up to 50 years after the year in which (he recording was made.

64. New s.248QA(3) provides for the offence of copying an unauthorised sound
recording. This mirrors the existing offence in s.248Q( I) in relation to unauthorised
recordings of pedonnances given after t October 1989.

65. New s.248QA(4) provides for offences for commercially dealing with
unau(horised recordings or importing unauthorised recordings for the purpose of
commercial dealing with them. This provision·is in the same fonn as new s.248Q(4).

66. New s.248QA(5) provides that it will be an offence to exhibit in public an
unauthorised sound recording by way of trade or to import an unauthorised sound
recording for that purpose. The new section corresponds to existing s.248Q(6).

67. All these offences require that the person knew or ought reasonably to have
known that the recordings were unauthorised sound recordings.

68. New s.248QB provides that an act done in relation to a perfonnance which is in
breach of both s.248QA and existing s.248P or 248Q can onty be prosecuted under
one of the provisions. It is included to ensure that in those cases involving recordings
of perfonnances already protected under Part XIA, ie, perfonnances given after I
October 1989 and up to the commencement of these amendments, there is no risk of
being subject to prosecution under two different provisions for what would be the
same offence.

Clause 17 - Penalties

69. Clause 17 amends s.248R of the Act, which deals with the penalties that apply to
(he offences under Part XIA of the Act, so as to include those offences added in new
section 248QA. Clause 17 of Ihe Bill inserts new s.248R(3A) and (3B). The
expression of (he penalties is a combination of current drafting practice and retention
of consistency with the existing penalties in (he Act.
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70. In consequence, the provisions refer to penalty units rather than the monetary
figures in the existing penalty provisions. The current value of 1 penalty unit is $100.
As such, the penalties are exactly the same as for the correlative offences.

71. There is no reference to fIrst offences as current criminal law policy is not to
fetter the discretion of the court in that way but the relationship between maximum
fines for individual and corporate persons is specifically referred to consistently with
the existing penalty provisions. Additionally, in conformity with the existing manner
of expression of the penalties in the Act and the relationship between them, reference
is made to both the penalty units and the tenn of imprisonment applicable.

72. Comprehensive amendment of all the penalty provisions in the Act to bring it
into conformity with current criminal law policy is expected to be undertaken in a
future bill to amend the Principal Act.


