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Under sub-clause (7), the information provided in
accordance with sub-clause (5) is not required to
contain any matter that is of such a nature that
its inclusion in a record would cause that record
to be an exempt record under clause 33.

Under sub-clause (8), when the applicant has
not received a decision within the prescribed
time, he may appeal to the Administrative
Appeals Tribunal under clause 43 as if the
Archives had determined that the record was an
exenpt record. If the Archives gives an
adverse decision before the matter is dealt
with by the Tribunal, the applicant may under
sub~clause (9), reguest the Tribunal to review
the latter decision.

Under sub-clause 5(1)(c) of the Ombudsman Act a
person may appeal to the Ombudsman concerning
failure by the Archives to make and notify a
decision.

Under sub-clause (10} an application to the
Administrative Appeals Tribunal may not be made
whilst a complaint concerning the failure of
the Archives to make and notify to the
applicant a decision on the same record is
under consideration by the Ombudsman. If such
an appeal is made before the expiration of the
period during which the Archives is required to
notify a decision, the Ombudsman may give the
applicant a certificate that in his opinion
there has been an unreasonable delay. This
will enable the applicant to appeal to the
Administrative Appeals Tribunal under clause 43
as 1f access had been refused.

Under sub-clause (12) where an appeal against a
failure by Archives to make a decision has been
lodged with the Administrative Appeals
Tribunal, the Tribunal may allow Archives an
extended period during which to make a
decision.

The clause provides that a certificate given
under sub-~clause 34(3) shall be deemed to be a
certificate given in respect of the record so
degcribed, even though the certificate does not
acknowledge the existence or non-existence of
the record so described.

A person who is dissatisfied with a decision
made by the Archives on an application for
access made in accordance with sub-clause 40(1)
may within twenty eight days of receiving the
decision and related information or within such
period as the Archives allows apply in writing
for a reconsideration of that decision.
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Sub-clause 42(1) allows a person to request the 78%
Archives to reconsider a decision made on an *
application for access to which clause 40

applies. The Director-General of the Archives

or a person authorised by him shall, when such

a request is received, reconsider the decision

and the Archives shall notify the applicant of

the result of the review. If the decision does

not grant access as sought by the applicant,

the notice shall provide details relevant to

the decision and inform the applicant of his

right of appeal.

Under sub-clause (1) an application may be made
to the Administrative Appeals Tribunal for a
review of a decision by the Archives which
refuses to grant access as requested or to
allow a person more than twenty eight days
during which to request reconsideration of a
decision. Such an appeal may not be lodged if
a person is or has been entitled to apply to
the Archives for a reconsideration and had not
done so. However, if an application for
reconsideration has been made but no decision
has been received by the applicant within
fourteen days of the application being received
by the Archives, an appeal may be made to the
Administrative Appeals Tribunal within a
reasonable period.

Sub—-clauses 43(aa) and (ab) have been drafted
to provide that an application may be made
under clause 43 for a review by the
Administrative Appeals Tribunal of decisions
made under sub-clauses 31(4) and 27(1).

Where a person is refused access to a
Commonwealth record for the reason that the
Archives withholds, under clause 31(4), the
record from public access for a reasonable time
pending examination of the record under section
35 to determine whether it is an exempt record,
an application may be made to the Tribunal for
a review of the refusal to grant access for
that reason.

Sub~clause 37(1) provides, among other things,

‘that the Director-General of Archives may, for

the purpose of ensuring the safe custody and
proper preservation of any record, determine
reasonable conditions to which access to the
record is to be subject. Where a person is
granted access to a record on conditions
determined by the Director-General, under sub-
clause 37(1), application may be made to the
Tribunal for a review of the decision refusing
to grant access otherwise than on those
conditions.
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Where a person is refused access to a record
for the reason that the Director-General of
Archives has determined under sub-clause 37(1)
that, for the purpose of ensuring its safe
custody and proper preservation, the record is
to be withheld from public access, an
application may be made to the Tribunal for a
review of the refusal to grant access for that
reason.

Under sub~clauge (4) an application to the
Administrative Appeals Tribunal for a review of a
decision made by the Archives is to be made within
sixty days of the day on which the decision was
given to the applicant or was deemed to have been
made.

Under sub-clause (6), it is not necessary for the
Archives to supply details relevant to the
decision against which an appeal is being lodged
if this has already been done under sub-clause
40(5).

Sub-clause (7) provides that if the Tribunal
considers a notice issued in pursuance of sub-
clause 40(5) to contain inadequate particulars, it
may, at the request of a person to whom the notice
was furnished, make a declaration accordingly, and
in such an event, the person responsible for
furnishing the notice shall, as soon as
practicable but within twenty eight days after the
Tribunal makes the declaration, furnish the
applicant with an additional notice or notices
containing further and better particulars.

Sub-clauses 44(1) and (2) provide that the
Tribunal may review any decision made. in respect
of an application for access to a record and may
decide any matter that could have been decided by
the Archives, but may not decide to grant access
to an exempt record except as provided by sub-
clause (4).

Sub-clause 44(1A) is consequential upon clause 43.

Sub-~clause (3) provides that, while the Tribunal
does not have jurisdiction to review a certificate
given under clause 34, it may determine questions
relating to the claim of exemption in respect of
which a certificate is issued if it is constituted
by three presidential members or a single
presidential member, in accordance with clause 46.

Sub-clause (4) enables the Tribunal, if the
applicant so requests, to determine the question
of whether there exists reasonable grounds for a
claim to be made that a record is exempt under
sub-clauses 33(1)(a) or (b) and in respect of

which a certificate is in force under sub-clause
34(1).
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Sub-clause (5) enables the Tribunal, if the
applicant so reguests,to determine the question
whether there exists reasonable grounds for the
claim that information as to the existence or non-
existence of a record described in a request and
subject to a certificate under sub-clause 34(3)
would, if contained in a record of a Commonwealth
institution, cause the last mentioned record to be
an exempt record for the reason that it would
contain information or matter of a kind referred to
in sub-clause 33(1l)(a) or (b).

Under sub-clause (6), the Tribunal may direct that,
if practicable, access to or to, a copy of a part
of , an exempt record may be given.

This clause sets out the consequences attaching to
a determination by the Tribunal that there do not
exist reasonable grounds for claiming that a record
is exempt, or that information about the existence
or non-existence of a record should not be
disclosed in the exercises of its powers under sub-

clause 44(4) or (5). In such a case, the
appropriate Minister (as defined in sub-clause
45(9)) is required to decide whether or not to

revoke the certificate in issue.

Paragraph 45(2)(a) provides that where the Minister
decides to revoke a certificate under sub-clause
34(1), the claim that the record to which the
certificate relates is exempt shall be taken to
have been withdrawn. Paragraph 45(2)(b) provides
that where the Minister decides to revoke a
certificate under sub-clause 34(3), he shall inform
the applicant of the existence or non-existence of
the record to which the certificate relates.

If, however, the Minister decides not to revoke the
certificate, sub-clause 45(3) will require the
Minister to give notice of that decision to the
applicant and cause a copy of that notice to be
laid before each House of Parliament within five
sitting days.

Sub-clauses 45(4), (5) and (6) set out what is
required to be included in a notice under sub-
clause 45(3). Sub-clause 45(4) requires the
Minister to state his findings on any material
question of fact, the material on which those
findings were based and the reasons for the
decision. Sub-clauses 45(5) and (6) provide that
the Minister is not required to include in the
notice matter that would cause the notice to be
exempt under clause 33, or information as to the
existence or non-existence of a record or of a
state of fact if that information would, if
included in a record of a Commonwealth institution,
cause that record to be exempt under that clause.
This will ensure that the notice to be given does
not have to include exempt matter.



Clause 45:

con

Clause 46:

Clause 47:

- 30 -

The ?urpose of sub-clause 45(7) is to avoid a
double obligation to give a statement of reasons,

by excluding section 13 of the Administrative
Decisions (Judicial Review) Act 1977.

The purpose of sub-clause (8) is to preserve the
power which the person giving a certificate woulg
otherwise have to revoke it, notwithstanding the
specific power now to be conferred on the
appropriate Minister to override a recommendation
of the Tribunal.

This clause provides that where determining a
gquestion arising under sub-clause 44(4) or (5),
the Tribunal shall be constituted in such a case
by either three presidential members or a single
presidential member, as provided for in clauses
46 (1) and (2). Sub-clause (3) also provides for
application to be made to vary the constitution
of the Tribunal, from a single presidential
member to three presidential members, when it is
determining such a guestion.

This clause relates to the procedures of the
Tribunal when exercising its special jurisdiction
in cases where a conclusive certificate has been
given. These procedures are intended to provide
adequate protection for records and evidence
relating to sensitive matters and, for that
purpose, override discretions which the Tribunal
would otherwise have under the Administrative
Appeals Tribunal Act to decide on in camera
hearings and to restrict or prohibit the
publication of records produced or evidence given
to the Tribunal.

Sub-clause (2) requires the Tribunal to hear in
private any part of a proceeding in its special
jurisdiction in which evidence or information is
given or a record is produced to the Tribunal by
a Commonwealth institution, a Minlister or an
intelligence organisation. A private hearing is
also required to be conducted of submissions made
by a Commonwealth institution or a Minister in
support of a claim to exemption of a record
covered by a conclusive certificate or that
information about the existence or non-existence
of a record would be exempt matter. Subject to
the discretion given by sub-clause (4), the
hearing of any other part of a proceedings before
the Tribunal in exercising its special
jurisdiction is required to be in public.

Sub~clause (3) empowers the Tribunal to direct
who may be present at a hearing in private under
sub-clause (1) and requires the Tribunal to give
directions prohibiting the publication of records
produced, evidence given and submissions made to
the Tribunal at such a hearing.
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: Sub-clause (4) substantially repeats the 785
Q&EET“*H ordinary powers of the Tribunal under the
Administrative Appeals Tribunal Act to make
orders as to in camera hearings and the
prohibition or restriction of publication of
evidence given to the Tribunal.

Sub-clause (5) has the effect that an order by
the Tribunal does not prevent the disclosure of
matter by a person in the course of his

duties.
slause 48: This clause is consequential upon sub-clause
= 46(2). The Administrative Appeals Tribunal Act

1975 does not make provision for the manner in
which questions of law arising before the
Tribunal are to be determined in a case where the
Tribunal is comprised by three presidential
members, since that Act doces not provide for a
Tribunal to be so constituted. Clause 48,
therefore, modifies the relevant section of the
Administrative Appeals Tribunal Act 1975, by
providing that -

(a) where one only of the presidential members
constituting the Tribunal is a Judge, a
question of law is to be decided in
accordance with his opinion; and

(b) in the case where two or more cf the members
constituting the Tribunal are Judges, a
question of law is to be decided acccrding
to the opinion of the majority of the
members constituting the Tribunal.

tlause 49: This clause limits the power of the Tribunal to
require the production of a record in respect of
which there is in force a certificate under
clause 34. In such a case the Tribunal may only
require that the record be produced for
inspection by the presidential member or members
constituting the Tribunal for the purpose of
determining the relevant question. Where a
record has been so produced, the Tribunal will be
required to return the record to the person who
produced it without permitting a person other
than a member of the Tribunal as constituted in
the particular proceeding, or a member of the
staff of the Tribunal in the course of his duty,
to have access to it.

ﬂﬁg_gg: This clause provides that for the purposes of this
Part and of the application of the Administrative
Appeals Tribunal Act 1975 in respect of proceedings
under this Part that a decision given by the
Archives shall be deemed to have keen given by the
Director-General and that the "appropriate
Minister" as defined in sub-clause 45(1) is made a
party to proceedings in which the Tribunal is to
determine such a request.
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This clause places on the Archives the onus of
establishing that a decision given by the Archiveg
was justified or that the Tribunal should give 4
decision adverse to the applicant. This is becayg
the applicant does not have access to the recorg
concerned, and so is not necessarily in a positioy
to argue that the decision was wrong. The Tribupgi
is not restricted by any determination made at any
time under clause 35.

This clause ensures that the prohibition on the
Tribunal including exempt matter or information of
a kind referred to in sub-clause (1) in its reasons
for a decision extends to the decision itself,

Under sub-clause 53(3), the Tribunal may not
require the production of such a record. Under
sub-clause (1) however, if the Tribunal is not
satisfied that other records claimed by affidavit
or otherwise to be exempt are of such a nature, it
may require production of the record. Production
of the record may also ke required to allow the
Tribunal to determine whether it is practicable to
grant access to part of or to a copy of part of the
record. This provision may, under sub-clause (4),
be extended to the non-exempt portion of the record
otherwise made exempt by a certificate referred to
in sub~clause (3). In both instances the record
may be inspected only by members of the Tribunal oz
by the staff of the Tribunal and whenever necessary
by a member of the Federal Court of Australia or
the staff of that Court.

This clause provides that, in proceedings before
the Tribunal under this Division, evidence of a
certificate under clause 34, including evidence as
to the identity or nature of the record concerned,
may be given by affidavit or otherwise and is
admissible without the production of the
certificate or of the record in question.

The powers of the Ombudsman to investigate matters
relating to Archives are not limited by anything ir
this Act. However the Ombudsman may not, under
sub-clause (3) reveal in a report any information
by virtue of which under this Act a record would be
an exempt record.

Sub=clause (4) provides that, where a person hag
made a complaint to the Ombudsman about a decision
that person may not make an application to the
Tribunal for review of that decision before he has
been informed of the result of his complaint.

Sub-clause (5) provides that any report made by the
Ombudsman in respect of a complaint must not
contain any information as to the existence or now
existence of a record if such information, were'lt
included in a record of a Commonwealth institution
would cause that latter record to be exempt.
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; 56 Sub~clause (1) provides for the Minister, in
avse 56 187

accordance with general arrangements approved by
the Prime Minister, to make all records in a
particular class of Commonwealth records which
are less than thirty years old available for
public access (accelerated access).

Sub~-clauses (2) and (3) enable the Minister, in
accordance with general arrangements approved by
the Prime Minister, to make available to a person
for use for a specified purpose records which
would not otherwise be available under this
legislation, including records not in the open
access period. This means of access, termed
special access, may be subiject to conditions
which the person granted access is required to
observe, and which generally regulate the way in
which information obtained from the records may
be used.

Sub-clause (4) ensures that the Advisory Council
is made aware of arrangements approved by the
Prime Minister under sub-clause (2) and of the
nature of the arrangements which have been
entered into.

Sub-clause (5) provides that the Council shall be
notified at prescribed intervals of each request
for access made under sub-clause (2) and of the
decision made in relation to each.

flause 57;: This clause affords the Commonwealth and the
staff of the Archives:

- protection against actions for defamation,
breach of confidence or infringement of
copyright; and

-~ a defence in criminal proceedings for wrongful
digsclosure of information or matter contained
in a record;

where access is given to a record as being a
record to which access is required to be given
under Division 3 of the legislation.

Qﬂ§§~§§: This clause ensures that access to records
granted under normal administrative arrangements
(e.g. in the course of public business) or as
required by law (e.g. under Freedom of
Information legislation or the Ombudsman Act) is
not prevented by any provision of the Archives
legislation.

@ﬂ@g_gg: This clause provides that records which are made
available for public access in accordance with
the Archives legislation are automatically de-
classified.



Clause 60:

Clause 61:

Clause 62:

Clause 63:

Clause 64:

- 34 -

This clause ensures that decisions relating to
public access made prior to the commencement of
the legislation are deemed to be decisions made
under the legislation in accordance with clause
35. Decisions so made not to release a record for
public access thereby come within the operation of
the appeals provisions (Division 4).

This clause allows the Minister to determine that
an object as defined in sub=-clause 3(2) which is
the property of the Commonwealth is of
administrative, legal, community, research or
educational significance and is not to be disposeq
of except by deposit in the custody of the
Archives,

This clause allows the Minister to determine that
samples of a specified class of objects as defined
in sub-clause 3(1) which are the property of the
Commonwealth and are of archival significance
shall be deposited, if necessary, in the custody
of the Archives for permanent preservation.

Sub~clauses (3), (4) and (5) provide that samples
of Commonwealth currency and postage stamps shall
be deposited, if necessary, in the custody of the
Archives for permanent preservation. Such a
requirement will not be necessary if, in the
opinion of the Archives, there are already
adequate arrangements for the preservation of
representative samples of such materials to
document the history of this area of Commonwealth
activity.

This clause provides for the Director-General to
determine the most appropriate location for
material in the custody of the Archives, taking
into account:

-~ the needs of Government and of the public users
of the material;

- the desirability of keeping related records
together; and

- the appropriateness of keeping material in the
State or Territory to which it most closely
relates.

This clause allows the Director-General of the
Archives to make arrangements for placing material
of the Archives in the custody of another person
or institution if he considers it to be more
effective or efficient or for other reasons
appropriate to do so. Under sub-clause (2) any
arrangements so made are to include provision for
the regular inspection of the material by the
Archives in order to ensure that the material is
being properly cared for.
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Sub~clause (3) makes specilal provision for the 78@
deposit in the National Library of Australia of

certain "ephemeral recordings" produced for

broadcasting purposes by organisations other than

Commonwealth institutions which, by amendments

being made to the Copyright Act, will be

delivered, under certain clrcumstances, to the

Archives. Separate provision is made under sub-

clause 24(3) for such material produced by

Commonwealth institutions.

Clause 64:
Toontd)

clauge 65: This clause obliges the Archives to maintain a

— National Register of Records. This Register
must contain such information about the records
in the custody of the Archives as the Director-
General considers appropriate. The Register
may also contain such information concerning
other records as the Director-General considers
appropriate. These records comprise:

- current records in the custody of
Commonwealth institutions;

- material in the custody of State and other
archives, including private archives; and

-~ other archival resources relating to
Australia.

The Register will contain descriptive
information about the machinery of Government,
its functions and structure, about the records
generated by Commonwealth institutions (e.g.
whether they exist, where they are, how old
they are), and about which Commonwealth
institution is or was responsible for which
records at any time. It will also include
information about the records of the persons
who are, or have at any time been, associated
with a Commonwealth institution, and who have
placed such material in the custody of the
Archives. The Australian National Guide to
Archival Material and other guides, lists and
indexes will be compiled on the basis of this
material and will be available to assist
officials and members of the public by
providing information about records, the use of
records or related aspects of the machinery of
Government.

QQES_QQ: This clause provides for a National Guide to
Archival Material which must contain
particulars of all records examined under
clause 35 (other than records in respect of
which a certificate has been issued under
clause 34). The Guide may also contain such
other information about records and their
context drawn from the Australian National
Register of Records as may be of assistance to
officials and the public in pursuing inquiries.
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Entry of this information in the Guide will ensuyre
that officials and the public can ascertain
information about what records are available ang
about what records have been closed, but
information about records in respect of which a
certificate has been issued under clause 34 is not
required to be entered in the Guide.

Sub=-clause (4) provides that the Guide shall not
include information or matter by reason of which 3
record is deemed to be an exempt record or the
disclosure of which would be contrary to
arrangements made by Archives under clauses 6(2),
21, 29(3) or 35(1).

Sub clauses (5) and (6) provide that a copy of the
Guide is to be kept in each State or Territory ang
may be inspected by officials and the public,

This clause provides for a National Register of
Research involving the use of archival material
which the Archives will maintain with the
assistance of other archives institutions. A copy
of the Register is to be kept in each State and
Territory and may be inspected by officials and the
public.

This clause requires the Archives and the Advisory
Council to present annual reports.

This clause permits the Director-General of the
Archives to provide copies of records in Archives
custody in proceedings before a court which are
prima facie to be accepted as true copies of the
originals.

Sub-clause (1) allows for references to the
Archives under other names in other laws and
elsewhere to be read as references to the
Australian Archives established under this
legislation.

Sub-clause (2) sanctions the continuation of
administrative arrangements already in force
governing custody and disposal of Commonwealth
records.

Sub~clause (3) sanctions the continuation of
administrative arrangements already in force
governing custody and disposal of records other
than Commonwealth records which have been
transferred to the custody of the Archives prior to
the passage of the legislation.

This clause provides a general power for the making
of regulations, including regulations relating to
charges for supply of information to the public by
the Archives and of storage services in respect of
records transferred to the custody of the
Archives.





