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Parliament - is to be accompanied by an amendment to section
260 of the Principal Act which makes that section inappiicable
to any contract, agreement or arrangement made or entered into
after that date.

Clause 11 : Arrangements to avoid the
operat1on of clauses 4 and 5

Clause II, which will not amend the Principal Act,
contains safeguarding provisions designed to ensure that the
amendments proposed by clauses 4 and 5 are not frustrated by
arrangements designed to convert proscribed tax avoidance
losses into other losses or outgoings that, formally, have a
different character.
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One example of the arrangements that might be
employed in the 1980-81 year of income to frustrate the ban on
the carry-forward of losses resulting from participation in
"Part IVA schemes" prior to the date of effect of the remedial
measures proposed by clauses 4 and 5 would involve an amount
of income, equal to the tax avoidance loss, being diverted by
an associate, before the end of the 1980-81 income year, to the
individual or partnership that had created the tax avoidance
loss. At that point the individual or partnership would, in
1980-81, have matched the tax avoidance loss against the
diverted income, the object also having been to give the
income payment the character of a deductible expense in the
hands of the associated entity. That expense, not being
formally a loss of the proscribed kind, could then be sought to
be applied against income of the associate. In other words,
the arrangement would be designed so as to formally transfer to
the associated entity the tax benefit that would otherwise have
been denied by the operation of the -no carry-forward loss"
provisions being inserted by clauses 4 and 5.

Sub-clause (1) of clause 11 is directed against the
possible use of th1S k1nd of method of circumventing the amend­
ments proposed by clauses 4 and 5 and will ensure that amounts
incurred under arrangements of this type do not qualify for
deduction under any provision of the income tax law.
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For sub-clause (1) to apply, an amount must be
included in the assessable income of a recipient taxpayer of
the 1980-81 income year (paragrath (a», and must in whole or
in part represent an otherW~5e a lowable deduction to another

Ie, taxpayer - referred to as an "associated taxpayer"
{tara9raPhS (b) and (e». A key test (contained in paragraEQ
( ) ~s that the amount, or a part of it, was incurred by true
associated taxpayer to the recipient taxpayer for a purpose of
wholly or partly preventing the operation of clause 4 or 5 of
the Bill in relation to the taxpayer or, where the recipient
taxpayer is a partnership, a partner in the partnership, i.e.,
of frustrating the intention to deny deductions for the carry­
forward of the particular tax avoidance losses to which
clauses 4 and 5 are applicable.
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Paragraphs (d) and (e) of sub-clause (1) contain
tests that further def~ne the scope of the sub-clause under
paragraph (d). it must be the case that, if the amount had
not been included in assessable income of the recipient tax­
payer, that taxpayer would be deemed to have incurred a loss
or a greater loss for the year. paragraph (e) imposes the
contrasting test that if Part IVA had been in effect prior to
its operative date, a tax benefit which the Part would have
cancelled would have existed. In other words, the paragraphs
together make it necessary that the case be one where, but for
the arrangement, clause 4 or 5 would have been applicable.

By reason of sub-clause (4) the loss referred to in
paragraph (d) or <fl is, if the recipient taxpayer is a
partnership, a partnership loss for the year, and in other
cases, a carry-forward loss under section 80 or section 80AA.

Where all the tests of paragraphs (a) to (f) of sub­
clause (ll are satisfied, the sub-clause will operate so that
a deduction is not allowable to the associated taxpayer for so
much of the relevant expenditure, paid under the arrangement
designed to prevent the operation of clause 4 or 5, as is paid
with that purpose in mind.

Sub-clause (2) is directed at a related method of
circumvent1ng the operation of clauses 4 and 5 that is made
possible by the ability of a taxpayer to value his or her
trading stock at either cost, replacement cost or market value.

But for sub-clause (2), a taxpayer who would other­
wise have a loss that would be subject to the operation of
clause 4 or 5 could value trading stock at the highest value
possible under the income tax law with the object of increasing
his or her trading profit in 1980-81 by an amount sufficient
to absorb the carry-forward loss. The effect of this arrange­
ment would be to substitute the corresponding reduction in the
taxpayer's 1981-82 trading profit for the 1980-81 loss that
would otherwise have been subject to the operation of clause
4 or 5.

By virtue of sub-clause (2), the tests for which
match those of sub-clause (1), where a taxpayer values his or
her trading stock under arrangements of this type with a
purpose of preventing the operation of clause 4 or 5, the
value of that trading stock will at base be taken to be the
lowest value at which the trading stock could be taken into
account for income tax purposes (paragraph (e)). A higher
value will, however, be adopted where the taxpayer satisfies
the Commissioner of Taxation that that higher value might
reasonably be expected to have been adopted if the trading
stock had not been valued with a purpose of preventing the
operation of clause 4 or 5.
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Sub-clause (3) is a drafting measure under whIch a

reference ~n sub-clause (2) to the valuation of trading"stock
by a taxpayer is a reference to the making of an election
under section 31 of the Principal Act as to which of the
previously-mentioned bases of valuation is to be applied in
relation to that trading stock. An election as to the basis
of valuation of trading stock on hand at the end of a year of
income is available under section 31 in respect of trading
stock other than livestock. In the case of livestock,
section 33 of the Act contains controls on variations in the
basis of valuation of such stock.

Sub-clause (4) is a measure that will ensure that the
safeguarding prov~s~ons operate in circumstances where arrange­
ments of the kind described in sub-clauses (1) and (2) are
entered into by a partnership.

By virtue of section 90 of the Principal Act a
partnership loss is calculated as if the partnership were a
taxpayer. A partnership loss is not itself treated as a loss
for the purposes of section 80 or 80AA of the Principal Act.
Rather, each partner in the partnership is entitled to a
deduction under section 92 of the Act in respect of his or her
share of the loss incurred by the partnership. That deduction
may form the basis for a carry-forward loss for the partner.

Against this background, sub-clause (4) enables the
object of sub-clauses (1) and (2) to be achieved by specifying
that a reference in sub-clauses (1) or (2) to a loss incurred
is both a reference to a 106s for the purposes of section 80
or 80AA of the Principal Act and to a partnership loss for the
purposes of section 92.

Sub-clause (5) will make clear the power of the
Commissioner to amend assessments for the purpose of giving
effect to the safeguarding provisions of sub-clauses (1) and
(2). By virtue of sub-clause (5) the Commissioner will be
authorised to amend an assessment to give effect to those
provisions within 3 years after the date on which the tax
became due and payable under that assessm~nt, should facts
emerge to justify such a course.
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