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Border Protection Bill 2001

Date Introduced:  29 August 2001

House:  House of Representatives

Portfolio:  Immigration and Multicultural Affairs

Commencement:  Retrospectively from 9.00 a.m. on 29 August 2001.

Purpose
To put beyond doubt the domestic legal basis for actions taken in relation to foreign ships
within the territorial sea of Australia.

Background
In March and April 1999, illegal entrants made undetected landings on the eastern coast of
Australia, as far south as Scotts Head, New South Wales.1 In response to public concern
over the landings, on 12 April 1999 the Prime Minister established a Coastal Surveillance
Task Force, chaired by the Secretary of the Department of Prime Minister and Cabinet, Mr
Max Moore-Wilton.2 The Task Force reported in June 1999. It noted that '[c]urrent
maritime enforcement legislation does not implement fully the powers available under
international law'3 and recommended that 'comprehensive legislative amendments be
introduced to further strengthen maritime investigatory and enforcement powers against
both Australian and foreign flag vessels'.4 The Border Protection Legislation Amendment
Act 1999 and the Crimes at Sea Act 1999 emerged following this process.

On 26 August 2001, a routine surveillance flight by Coastwatch revealed the presence of a
wooden fishing boat approximately 80 nautical miles northwest of Christmas Island. The
vessel was carrying 438 would be asylum seekers en route to Australia before it broke
down. The following day AUSSAR broadcast a call to any merchant ships in the vicinity
to render assistance to the stricken vessel. A Norwegian freighter the Tampa responded to
the call, intercepting the vessel and bringing its passengers aboard. The master of the
Tampa reportedly, Mr Arne Rinnan, had intended to proceed to a port in Indonesia but was
requested by the passengers to proceed to Christmas Island. Before the Tampa reached
Australia's territorial waters it was instructed to remain in the contiguous zone.
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On 28 August the Tampa issued a distress signal seeking urgent assistance. On 29 August
it proceeded into the territorial sea where it was interdicted by Special Air Service officers.

People Smuggling, Asylum Seekers and Border Protection

People Smuggling
People smuggling operations are transnational. They may involve structured, hierarchical
and disciplined criminal groups or simply diverse criminal units whose alliances stretch
across borders and jurisdictions. They are also likely to come into contact with and utilise
other aspects of international crime such as drug trafficking, money laundering and fraud.
As such they pose significant problems for law enforcement in Australia.

An overview of the global size and nature of people smuggling has been provided in a
Parliamentary Library Current Issues Brief entitled 'Boat People, Illegal Migration and
Asylum Seekers: in Perspective'.5 However, the following graph is illustrative:

Unauthorised Arrivals to 28 August 20016
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The Global Response

Internationally, 'people smuggling' has become a hot topic in the context of pressure to
control transnational organised crime. It has received the attention of the General
Assembly,7 the Secretary General,8 the Economic and Social Council9 and the
International Maritime Organisation.10 Countries are being urged to review their domestic
legislative powers to deal with people smuggling offences.11 In recognition of the
connection between people smuggling and transnational crime, it is now the subject of a
proposed protocol to a draft international convention on transnational organised crime.12

The United States Response
In the United States, 'people smuggling' has long been an issue of concern and has been
addressed by presidential directives and specific legislative amendments. As early as 1953
President Truman instructed the government to adopt a coordinated response to illegal
immigration.13 In 1981 President Reagan directed government agencies to interdict on the
high seas vessels carrying would be illegal immigrants.14 President Bush gave a similar
direction in 1992,15 as did President Clinton in 1993.16 In 1996 amendments were made to
the Immigration and Nationality Act to increase penalties for people smuggling and to the
Racketeer Influenced Corrupt Organizations Act to prescribe people smuggling and
related offences as organised crime offences.17 In 1998 legislation was introduced to
authorise the forfeiture of alien smuggling proceeds.18 The International Crime Control
Strategy of 1998 suggests that the government is increasing its commitment to the issue.19

The Presidential Directive of 1993 heralded a stern response to people smuggling:

[We] will take the necessary measures to preempt, interdict and deter alien smuggling
into the U.S. Our efforts will focus on disrupting and dismantling the criminal
networks which traffic in illegal aliens. We will deal with the problem at its source, in
transit, at our borders and within the U.S. We will attempt to interdict and hold
smuggled aliens as far as possible from the U.S. border and to repatriate them when
appropriate. We will seek tougher criminal penalties both at home and abroad for
alien smugglers. We will seek to process smuggled aliens as quickly as possible.20

The Australian Response
In Australia, 'people smuggling' has recently been addressed by amendments to the
Migration Act 1958. In July 1999 the Migration Legislation Amendment Act (No. 1) 1999
was passed to create people smuggling and related offences. In November the Border
Protection Legislation Amendment Act 1999 was passed to expand Australia's capacity to
board, search and detain ships and to detain persons aboard foreign vessels at sea.

The Migration Legislation Amendment Act (No. 1) 1999 makes it an offence for a person
to carry non-citizens to Australia without documentation.21 It also makes it an offence for
a person to organise or facilitate the bringing or coming to Australia of a group of 5 or
more persons where s/he knows they would become illegal immigrants.22 It is also an
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offence to present false or forged documents, to make false or misleading statements or to
pass documents to help a group gain illegal entry into Australia.23 In addition, it is an
offence for a person to make a false or misleading statement about his or her ability or
power to influence a decision or to make a false or misleading statement about the effect
of his or her actions on a particular decision.24 And it is an offence to enter an arrangement
in which s/he undertakes for a reward that a particular decision will be made.25

In introducing the Border Protection Legislation Amendment Bill 1999, the Minister for
Immigration and Multicultural Affairs drew a strong correlation between domestic and
international responses to people smuggling, particularly the response of the United States:

Australia is not alone in adopting a more active approach to people smuggling. The
United States … has announced its intention to broaden the scope of its border
enforcement powers beyond its territorial waters… The fact is that if we are not at the
forefront in dealing with these issues through legislation of the sort that I am
proposing, and other measures, we will be seen as a more attractive destination to the
people smugglers who are arranging this sort of trafficking.26

Australia's Maritime Zones

At the outset, a distinction should be made among the various maritime zones recognised
under domestic and international law. A convenient guide is given by the United Nations
Convention on the Law of the Sea (UNCLOS).27

•  Internal Waters: sea on the landward side of the 'territorial baseline'.28

•  Territorial Sea: sea within 12 nautical miles (nm)29 of the 'territorial baseline'.30

•  Contiguous Zone: sea to 24 nm.31

•  Exclusive Economic Zone: sea to 200 nm of the 'territorial baseline'.32

•  Continental Shelf: seabed and subsoil up to 350 nm33 (or as agreed between two state
parties to UNCLOS with 'opposite or adjacent coasts').34

For completeness it is worth mentioning various zones created under domestic law.

•  Adjacent Areas: areas of sea adjacent to each State and the Northern Territory. The
outer limits are prescribed in regulations under the Seas and Submerged Lands Act
1973. 35

•  Migration Zone: includes land above the low watermark and sea within the limits of a
port in a State or Territory but does not include the sea within a State or Territory or
the 'territorial sea' of Australia.36 The zone includes Christmas Island and Ashmore
Reef.37
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The relevant zones are represented in the following diagram and indicative map.

Figure 1: Maritime Zones Recognised under International Law38

Figure 2: Key Maritime Zones Recognised under Domestic Law39

`
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Australia's Maritime Jurisdiction

In describing Australia's maritime jurisdiction, a distinction can be drawn among what
may be called 'prescriptive, 'enforcement and 'adjudicative' powers and between 'physical'
and 'personal' jurisdiction:40

•  prescriptive powers: The common law gives the Commonwealth a power to enact laws
having an extraterritorial effect. The Constitution also gives the Commonwealth a
power to enact laws with respect to matters that are external to Australia

•  enforcement powers: International law gives Australia a jurisdiction to enforce its laws
within a prescribed distance of its coast arising out of its territorial sovereignty and
'sovereign rights' recognised in international law ('physical jurisdiction'). It also
recognises a jurisdiction to enforce laws upon its own citizens or own ships arising out
of the nexus between a sovereign nation and its citizens ('personal jurisdiction'), and

•  adjudicative powers: International law generally recognises a jurisdiction to prosecute
offenders located within Australia where there is a sufficient link between Australia
and the alleged criminal conduct. The principles are generally recognised in common
law.

These distinctions are not always rigidly followed in international law or constitutional
law. However, they do provide a useful template for considering jurisdictional issues.

Prescriptive Powers
At common law, it is generally accepted that the States and the Commonwealth may enact
laws having an extraterritorial effect so as to secure 'peace, order and good government'.41

Thus, the Commonwealth has a power to control overseas acts of its citizens,42 and the
States and the Commonwealth have the power to control overseas acts of foreigners where
they come within the physical limits of Australia.43 There need only be a link between the
subject matter of a statutory offence and the enacting government.44 Similarly, under the
Australian Constitution, the Commonwealth has the power to enact legislation dealing
with matters, things, circumstances and persons outside Australia, provided there is
sufficient connexion between Australia and the matters, etc to which the law relates.45 The
power is not confined to laws that are consistent with the requirements of international
law,46 or with the legislative competence recognised by international law.47 There may be
a presumption that a statute will not interfere with the sovereignty of other nations.48

Enforcement Powers
The United Nations Convention on the Law of the Sea ('UNCLOS') gives Australia certain
rights over foreign ships that enter into the maritime zones:
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• Internal Waters: a country may enforce laws with respect to any issue within its
internal waters. It may arrest any person or investigate any crimes committed within the
internal waters (except vessels and persons subject to sovereign immunity).49

• Territorial Sea: foreign ships generally have a right of 'innocent passage' through the
territorial sea. Equally, a criminal jurisdiction 'should not be exercised on board a
foreign ship passing through the territorial sea to arrest any person or to conduct any
investigation in connection with any crime' committed during passage through the
territorial sea.50 However, a state has a right of visit over ships entering the territorial
sea (see below). It may also adopt laws and regulations to prevent infringement of its
'customs, fiscal, immigration or sanitary laws and regulations'.51 It may arrest persons
or investigate crimes aboard foreign ships passing through the territorial sea after
leaving internal waters.52 It may even exercise these powers in respect of crimes
committed before the ship entered the territorial sea but only if it has entered the
internal waters.53 It may arrest persons or investigate crimes on board merchant ships
and government ships operated for commercial purposes passing through the territorial
sea where the consequences of the crime extend to the state or where the crime disturbs
the 'peace of the country or the good order of the territorial sea'.54 Acts that disturb the
'peace, etc.' of the coastal state include 'the loading or unloading of any commodity,
currency or person' contrary to its immigration laws and regulations.55

• Contiguous Zone: a state may exercise the control necessary to punish or prevent
'infringement of its customs, fiscal, immigration or sanitary laws and regulations within
its territory or territorial sea'.56

• Exclusive Economic Zone: a state may exercise a limited jurisdiction over foreign ships
whilst exercising its sovereign rights to 'explore, exploit, conserve and manage the
living resources in the 'exclusive economic zone''.57 A state may arrest and detain
foreign vessels for violations of fisheries laws and regulations but it may not imprison
persons without a specific agreement with the 'flag state'.58 A state may also exercise a
jurisdiction over artificial islands (eg offshore installations) with respect to 'customs,
fiscal, health, safety and immigration laws and regulations'.59 It may establish safety
zones around these installations up to 500m and exercise a limited jurisdiction to ensure
the safety of structures and navigation.

• Continental Shelf: enforcement is limited to the exercise of sovereign rights 'for the
purpose of exploring it and exploiting its [non-living] natural resources'.60 The status of
the waters above the shelf is unaffected61 and there is no reference to criminal
jurisdiction.

• High Seas: enforcement is limited to rights of 'hot pursuit' and 'visit'. The former allows
warships to pursue and detain a foreign ship beyond the territorial sea or contiguous
zone if they reasonably believe that it has violated the laws of the state.62 The latter
allows warships to board a foreign ship where there is reasonable ground to suspect that
it is a 'ship without nationality',63 or is engaged in piracy or slave trading.64
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Adjudicative Powers
International law recognises a jurisdiction where a valid nexus exists between the alleged
criminal conduct and the state. The nexus will exist if the offence occurs or the offender is
present within the territory ('territorial principle') and where the results of the conduct are
felt within the territory ('extra-territorial principle'). It may also recognise a jurisdiction
based on the offender's nationality ('nationality principle'), the victim's nationality ('passive
personality principle') and the need to protect the interests of the state (the 'protective
principle'), but there is a degree of uncertainty.65 These powers are closely related to the
enforcement powers above which deal with the 'territorial principle',66 the 'extra-territorial
principle'67 and, to a limited extent, the 'protective principle'.68

These principles are generally recognised in domestic jurisprudence, within the limits
outlined above. So, for example, the common law explicitly recognises the categories of
'territorial jurisdiction'69 and 'extra-territorial jurisdiction'.70 Except in relation to the
Commonwealth, it would not ordinarily recognise the 'passive personality principle'.71

Neither would it ordinarily recognise the 'protective principle', although there have been
cases in which, having recognised an extraterritorial jurisdiction over a principal offence,
it has recognised a jurisdiction over inchoate offences, such as attempt and conspiracy.
This has occurred on the basis that intended results or the intended victim were within the
territory and it was necessary to protect 'peace, order and good government'.72 More
recently it has recognised a wider extraterritorial jurisdiction over ordinary and inchoate
offences where there is a 'real and substantial link' between the offence and the territory.
This approach has been adopted in Canada in relation to overseas offences73 and has
recently been endorsed in Australia in relation to interstate offences.74 (But there may be
doubt as to whether this approach would or should apply to international offences.75)

Innocent Passage

The concept of 'innocent passage' is difficult to pin down. Under UNCLOS, 'innocent
passage' must be innocent in the sense that it must be 'not prejudicial to the peace, good
order or security of the coastal state'.76 It must also be passage in the sense that it must be
'continuous and expeditious',77 although stopping and anchoring is accepted if they are
'incidental to ordinary navigation or are rendered necessary by force majeure or distress or
for the purpose of rendering assistance to persons, ships or aircraft in danger or distress'.78

However, this simplified description belies more complex views regarding the meaning of
'innocence' in international customary law. O'Connell gives four theories of 'innocence':

•  passage is innocent if no act is done which threatens the coastal state

•  passage is innocent if no act is done which threatens the interests of the coastal state

•  passage is not innocent if a ship carries persons or goods dangerous to the coastal
state, and
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•  passage is not innocent if acts are done which arouse the concern of the coastal state

Rather than resolve these four theories, UNLCOS simply adopts the above formulation,
requires that passage must 'take place in conformity with this Convention and with other
rules of international law' and lists certain activities that do not constitute innocent
passage. O'Connell suggests that the composite definition 'is a gloss which conceals the
doctrinal differences, which are nonetheless imported into the text by the reference to
passage taking place in conformity with "other rules of international law"'.79 Moreover, the
reference to 'peace, good order or security' makes jurisdiction and innocence 'the reverse
and obverse of each other' such that 'the way is opened to enlarge the control exercised by
the coastal state over passing shipping beyond that allowed in customary law'.80

UNCLOS provides that a coastal state may 'take the necessary steps in its territorial sea to
prevent passage which is not innocent'.81 Churchill and Lowe indicate that while there is
no express right to exclude foreign ships 'this right undoubtedly exists in customary law'.82

A key issue in the present context is the range of circumstances that may be considered to
constitute a disturbance of the 'peace and good order' and the interpretation given to the
relevant jurisdictional limitations in UNCLOS. UNCLOS states that a criminal jurisdiction
'should not be exercised on board a foreign ship passing through the territorial sea'.83 The
history of the relevant provision in the convention suggests that it is not intended to be a
prohibition but an appeal for caution, given the uncertainty that may surround the nature of
crimes that disturb the 'peace' and 'good order' of the territorial sea or the coastal state.84

This view seems to have been adopted in the United States and the United Kingdom.85

Distress

As indicated, UNLCOS appears to permit stopping and anchoring within the territorial sea
where that is 'rendered necessary by force majeure or distress' or 'for the purpose of
rendering assistance to persons … in danger or distress'. State practice appears to support a
right of entry to designated international ports for foreign ships in distress seeking safety.
It is generally presumed that 'the ports of every State must be open to foreign vessels and
can only be closed when the vital interests of the State so require'. But it may be 'very
doubtful whether this presumption has acquired the status of a right in customary law'.86

Moreover, it is unclear how this presumption sits with the apparently enlarged control
given to states in the exercise of jurisdiction over foreign ships within the territorial sea.

Over time various international conventions have addressed the obligation to rescue
persons and ships in distress at sea.87 However, while they tend to support the existence of
the general presumption above, they have not addressed the issue of disembarkation.
Moreover, they have not given any guidance as to how the obligation to rescue is to be
balanced against territorial sovereignty particularly in relation to asylum seekers. This
situation has led the United Nations High Commission for Human Rights to admit that:
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While … there is a clear duty for ship's masters, their owners and their Governments
to rescue asylum-seekers at sea, there is no obligation under international law for the
flag State of a rescuing vessel to grant durable asylum to rescued refugees. It is, of
course, correct that by boarding a vessel, the refugee comes under the jurisdiction of
the flag State which is considered to exercise jurisdiction over the ship on the high
seas. There is, however, no valid legal basis for considering that by boarding a vessel
a refugee has entered the territory of the State exercising jurisdiction over the ship.88

Border Protection Powers

As indicated the Border Protection Legislation Amendment Act 1999 amended the
Migration Act 1958 to provide for the boarding, chasing or use of force against foreign
ships and the detention and arrest of persons at sea for customs and migration purposes.

Under the new Division 12A, the commander of a Commonwealth ship may request to
board a foreign ship within the 'territorial sea', 'contiguous zone' and, in limited
circumstances, the 'high seas'. In the territorial sea the request may be made 'for the
purposes of the Act'.89 In the contiguous zone, it may be made if s/he wishes to identify the
ship or if s/he reasonably suspects that it 'is, will be or has been involved in a
contravention, or an attempted contravention, in Australia of [the Migration Act]'.90 In the
exclusive economic zone and the high seas it may only be made if s/he reasonably
suspects that it is a 'mother-ship' that 'is being or was used in direct support of, or in
preparation for, a contravention in Australia of [the Migration Act]',91 if it is registered
with a country that has a relevant agreement or arrangement with Australia92 or if it seems
to be unregistered or flying the flags of two countries (ie a 'ship without nationality').93

Where the request is ignored, the Commonwealth ship may pursue the foreign ship to 'any
place outside the territorial sea of a foreign country'.94 In the process, it may use any
reasonable means, consistent with international law, including the use of necessary and
reasonable force and, 'where necessary and after firing a gun as a signal, firing at or into
the chased ship to disable it or compel it to be brought to for boarding'.95

Having boarded a ship, an 'officer', which includes any person who is in command, or a
member of the crew, of the relevant ship or a member of the Australian Defence Force,96

may exercise a range of powers over it and the crew:

• in Australia: The officer may search the ship and inquire regarding 'a contravention, an
attempted contravention or involvement in a contravention or attempted contravention
of [the Migration Act], either in or outside Australia'.97 S/he may arrest a person who
s/he reasonably suspects has committed, is committing or attempting to commit, or is
involved in the commission of, an offence in or outside Australia'.98

• outside Australia: The officer may search and inquire as above. However, where the
ship is 'outside Australia' s/he may only arrest a person that s/he reasonably suspects
has committed, is committing or attempting to commit, or is involved in the
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commission of, an offence in Australia'.99 Likewise the officer may also detain a ship
and a person aboard a detained ship but only if s/he reasonably suspects that the ship 'is,
will be or has been involved in a contravention in Australia'.100 The officer may also
detain a ship and bring it or cause it to be brought to a port or other place if s/he
reasonably suspects that the ship 'is, will be or has been involved in a contravention in
or outside Australia'. In addition s/he may detain a person aboard a detained ship,
separate them from the vessel, and bring them or cause them to be brought within the
'migration zone'.101

• on the high seas: On the high seas, but outside the territorial sea of other countries,
there are few powers, although an officer may exercise powers consistent with any
agreement or arrangement102 and may at least search 'ships without nationality'.103

Australia's Refugee Obligations

Practically, once a ship enters the migration zone, or indeed, the territorial sea, it might be
expected that the passengers will claim refugee status. Australia is obliged not to expel or
return persons who have a well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or political opinion to a place
in which their life or freedom would be threatened on account of these reasons.104

Australia is also obliged not to expel a refugee lawfully in its territory 'save on the grounds
of national security or public order',105 and only in accordance with 'due process of law'.106

With respect to the Tampa incident, these obligations seem to have a peculiar operation.
Under the Migration Act 1958 it is an offence to 'enter Australia' without a valid visa.
Under the Act to 'enter Australia' is to 'enter the Migration Zone'. The 'Migration Zone'
only includes the physical territory of Australia and seas within a State or Territory port.
However, under the Act, a criterion for a protection visa is that 'the applicant for the visa is
a non-citizen in Australia to whom Australia has protection obligations under the Refugees
Convention as amended by the Refugees Protocol'.107 The Migration Act 1958 does not
define 'in Australia' but it expressly provides that the expression 'enter Australia' is not
intended to confine the ordinary meaning of 'in Australia'. Under the Acts Interpretation
Act 1901 'Australia' is taken to mean 'the Commonwealth of Australia and, when used in a
geographical sense, includes the Territory of Christmas Island'.108 References to 'Australia'
include the 'coastal sea' of Australia109 and 'coastal sea' includes the 'territorial sea'.110

Thus, arguably, a person within the territorial sea is 'lawfully' in Australia, in the sense that
'Australia' is defined under domestic law. As such, the person is a person to whom
Australia owes protection obligations 'under the Refugees Convention as amended by the
Refugees Protocol'. As such, the person meets the key criteria for a protection visa. This
leads to the curious proposition that a person meets the key criteria for a protection visa if
they are within the territorial sea, but they have committed no offence by being there, and
may not intend to commit any offence, as they have not entered Australia.
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Clearly, there is some ambiguity surrounding the meaning of 'territory' and the issue of
precisely when our international refugee obligations arise. In addition, there are issues
associated with the question of whether anchorage within the territorial sea (for the alleged
purpose of allowing asylum claims) is consistent with innocent passage and therefore
lawful presence within Australia. Moreover, there are obvious procedural difficulties
associated with making valid applications for protection visas under the Migration Act
1958 whilst in the territorial sea.

Aside from these considerations there is the question of whether our international refugee
obligations can be dissected in such detail. Moreover, there is the issue of whether our
sovereignty and maritime jurisdiction necessarily override our refugee obligations. It is
significant to note that the Joint Committee of Public Accounts and Audit in its recent
review of Coastwatch concluded that '"pushing boat people back to sea" is not a viable
option. Australia cannot ignore its international responsibilities. Instead Australia must
work within the conventions and contribute to solving the problem at its source'.111

Main Provisions
The Border Protection Bill 2001 stands as a separate piece of legislation. It does not
amend the border protection provisions in the Migration Act 1958 or Customs Act 1901.

Proposed subsection 4(1) allows an 'officer' to direct the master of a ship or any person
aboard a ship within the territorial sea to take the ship outside the territorial sea.
Reasonable means may be used to give such a direction (proposed subsection 4(3)).
Where a direction has been given, an 'officer' may detain the ship and take it or cause it to
be taken, including by reasonable means or force, outside the territorial sea (proposed
section 5). An 'officer' may also return persons to the ship (proposed section 6).

It is significant that this power extends to any ship within the territorial sea, regardless of
whether it is carrying persons seeking asylum or is otherwise engaged in any activity
which is 'prejudicial to the peace, good order or security' of Australia.

Proposed subsection 4(2) provides that directions are not reviewable in any Australian
court. Proposed section 8 provides that proceedings may not be commenced in any court
to prevent a ship or a person from being removed. Proposed section 7 provides that civil
or criminal proceedings in relation to any resulting enforcement action may not be brought
per se. Proposed section 10 provides that the Bill overrides any other law.

It is worth noting that, whatever the effect of these provisions, it is undeniable that a
person with sufficient standing could bring a challenge under the constitutionally
entrenched judicial review jurisdiction of the High Court.112 The issue for the High Court
however may be whether the jurisdiction has been indirectly bypassed. Specifically, the
provisions above may effectively widen the definition of what is a valid decision or valid
conduct under the Bill, thereby frustrating the practical effect of the constitutional writs.113



Border Protection Bill 2001 13

Warning:
This Digest was prepared for debate. It reflects the legislation as introduced and does not canvass subsequent amendments.

This Digest does not have any official legal status. Other sources should be consulted to determine the subsequent official status of the Bill.

Proposed section 9 provides that protection visa applications cannot be made while a
direction is in force, with the caveat that the Minister may personally permit applications
to be made from specified individuals.

An 'officer' includes the following when authorised by the Prime Minister or the Minister:

•  the Secretary or an employee of the Department

•  an officer under the Customs Act 1901

•  a member of the Australian Federal Police, and

•  a member of the Australian Defence Force (proposed section 3).

Concluding Comments
The Tampa
The international law rules applying to the situation surrounding the Tampa are unclear.
Clearly, the stricken fishing vessel would qualify as a ship in distress for the purposes of
international law. As at 28 August 2001 the Tampa would not seem to have qualified as a
ship in distress, although this would arguably have been contended by the ship's master.
Moreover, as one commentator has pointed out on 29 August, the Tampa would qualify
'should … the conditions on board the vessel eventually deteriorate to such an extent that it
could reasonably be regarded as itself being in distress'.114 Whether those conditions could
be alleviated by in situ assistance whilst the Tampa is beyond the territorial sea is unclear.

The Prime Minister has indicated that the boarding of the Tampa and the request that it
proceed back to international waters (the contiguous zone) 'uphold international law',
implying that clear rules apply.115 However, at least one academic commentator has stated
that the Prime Minister's assertion is a 'gross over-simplification of the legal situation'.116
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