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Purpose 

To r e g u l a t e  c e r t a i n  a c t i v i t i e s  o f  A u s t r a l i a n  
a i r c r a f t  f l y i n g  over a f o r e i g n  c o u n t r y *  

Bae kgrou II 

The I n t e r n a t  i o n a l  C .i v i 1 Av  i a t  i on Organ i s a t  i o n  
(ICAO) came i n t o  ex is tence i n  1947 ~ h ~ n  26 States r a t i f i e d  
t h e  Convention on I n t e r n a t i o n a l  C i v i l  A v i a t i o n  i n  Chicago i n  
November 1944 ( t h e  Chicago Convention). 

The a i m s  and o b j e c t i v e s  o f  I C A O ,  as se t  ou t  i n  
A r t i c l e  44 o f  t h e  Chicago C o n v e n t ~ ~ n ~  are  t o  develop t h e  
p r i n c i p l e s  and techniques o f  ~ n t e r n a t ~ o n a l  a i r  nav iga t ion ,  
t o  f o s t e r  t h e  p lann ing  and development o f  i n t e r n a t i o n a l  a i r  
t r a n s p o r t ,  and t o  promote a safe,  r e g u l a r  and e f f i c i e n t  
i n t e r n a t i o n a l  a i r  t r a n s p o r t  i n d u s t r y .  A u s t r a l i a  has been 
represented on t h e  permanent e x e c u t ~ ~ ~  body o f  t h e  Counci l  
o f  I C A O  s ince  t h e  o r g a n i s a t i o n  came i n t o  existence. 

The I C A O  Counci l  met i n  E x t r a o r d i n a r y  Session on 15 
September 1983 t o  cons ider  t h e  i n t e r c e p t i o n  and subsequent 
d e s t r u c t i o n  o f  Korean A i r l i n e s  f l ~ g ~ t  KE007 by Sov ie t  
m i l i t a r y  a i r c r a f t *  On I6 September t h e  Counci l  decided t o  
u r g e n t l y  examine t h e  ques t ion  o f  an amendment t o  t h e  Chicago 
Convent ion i n v o l v i n g  an under tak ing  t o  a b s t a i n  f rom t h e  use 
o f  f o r c e  aga ins t  c i v i l  a i r c r a f t .  

On 10 May I984 a t  t 2 5 t h  Session ( E x t r a o r d i n a r y )  
o f  t h e  Assembly h e l d  i n  ~ Q n ~  as unan~mously  decided 
t o  amend t h e  Chicago Convention. The am t i s  known as 
A r t i c l e  3 b i s  and prov ides  t h a t  every must r e f r a i n  
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from t h e  use o f  weapons against  c i v i l  a i r c r a f t .  A r t i c l e  3 
b i s  a l s o  p r o v i d e s  t h a t  an a i r c r a f t  f l y i n g  w i t h o u t  
a u t h o r i s a t i o n  over a f o r e i g n  country ,  o r  appear ing t o  
d i s r e g a r d  t h e  aims o f  t h e  Chicago Convention, must obey an 
i n s t r u c t i o n  t o  land. The present B i l l  a t tempts t o  implement 
A r t i c l e  3 b i s  by amending t h e  A i r  N a v i g a t i o n  Act  1920 ( t h e  
P r i  n c i  pa l  Ac t )  

Main P r o v i s i o n s  

The Pro toco l  which adds A r t i c l e  3 b i s  t o  the 
Ch icago C o n v e n t i o n  w i l l  be i n c l u d e d  i n  t h e  l i s t  o f  
agreements r e l a t i n g  t o  a i r  n a v i g a t i o n  t h a t  have been 
r a t i f i e d  by A u s t r a l i a  (c lause 3 which amends sub-sect ion 
3A(2) o f  t h e  P r i n c i p a l  Ac t ) .  

Clause 5 w i l l  i n s e r t  a new s e c t i o n  21A i n t o  the 
P r i n c i p a l  Act. Proposed sub-sect ion 21A(2) w i l l  p r o h i b i t  
t h e  o p e r a t i o n  o f  an A u s t r a l i a n  a i r c r a f t  over  a f o r e i g n  
c o u n t r y  ' f o r  a purpose t h a t  i s  p r e ~ u d i c j a l  t o  t h e  s e c u r i t y  
o r  p u b l i c  o rder  o f ,  or t o  t h e  s a f e t y  o f  a i r  n a v i g a t i o n ' .  
The pena l ty  f o r  an o f f e n c e  against  t h i s  sub-sect ion w i l l  be 
a $5000 f i n e  or imprisonment f o r  two years  o r  both. 

It w i l l  a l s o  be an o f f e n c e  f o r  an A u s t r a l i a n  
a i r c r a f t  t o  d isobey a d i r e c t i o n ,  i n c l u d i n g  a d i r e c t i o n  t o  
land,  i f  t h e  a i r c r a f t  i s  f l y i n g  over a f o r e i g n  country  
w i thout  t h e  r e q u i r e d  a u t h o r i s a t i o n  o r  i f  t h e  f l i g h t  o f  t h e  
a i r c r a f t  has g i v e n  r i s e  t o  t h e  b e l i e f  t h a t  i t  i s  being 
operated ' f o r  a purpose p r e j u d i c i a l  t o  t h e  s e c u r i t y  o r  
p u b l i c  o rder  o f ,  o r  t o  t h e  s a f e t y  o f  a i r  n a v i g a t i o n '  
(proposed sub-sect ion Z lA(3) ) .  I t  w i l l  n o t  be an o f fence 
aga ins t  sub-sect ion 21A(3) i f  p i l o t s  can prove t h a t  they 
be l  ieved, on reasonabl e grounds, t h a t  compl iance w i t h  t h e  
d i r e c t i o n  would be more l i k e l y  t o  endanger t h e  a i r c r a f t  and 
passengers than would f a i l u r e  t o  comply w i t h  t h e  d i r e c t i o n  
(proposed sub-sect ion 21A(4)). 

Where a person has a l ready  been d e a l t  w i t h  by the 
law o f  t h e  f o r e i g n  country ,  they w i l l  n o t  be l i a b l e  under 
proposed sub-sect ions Z lA(2)  o r  21A(3) (proposed sub-sect ion 
Z l A ( 7 ) ) .  

Clause 8 w i l l  add a Schedule 10 t o  t h e  P r i n c i p a l  
Act. Proposed Schedule 10 i s  t h e  Pro toco l  which added 
A r t i c l e  3 b i s  t o  t h e  Chicago Convention and A r t i c l e  3 b i s  is  
s e t  ou t  i n  t h e  Schedule. 
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Remarks 

The p r e s e n t  B i l l  was examined b y  t h e  Senate  
Standing C o m i t t e e  f o r  t h e  S c r u t i n y  o f  B i l l s  and t h e  
Committee's conc lus ions  are  conta ined i n  i t s  4 t h  Report f o r  
1986 da ted  9 A p r i l  1986. 

A r t i c l e  3 b i s  inc ludes  t h e  p r o h i b i t i o n  t h a t  weapons 
must no t  be used aga ins t  c i v i l  a i r c r a f t ,  however, t h i s  
p r o h i b i t i o n  does no t  appear i n  t h i s  B i l l  as an amendment t o  
t h e  P r i n c i p a l  Act. 

For f u r t h e r  i n fo rma t ion ,  i f  requ i red ,  con tac t  t h e  
Law and Government Group. 

22 A p r i l  1986 

Department o f  Av ia t i on ,  , Par l  iamentary 
Paper No. 13 o f  1985, pp.65, 66. 

0 Commonwealth o f  Aus t ra l  i a  1986 

Except t o  t h e  ex ten t  o f  t h e  uses pe rm i t ted  under t h e  
1968, no p a r t  o f  t h i s  p u b l i c a t i o n  may be 

reproduced o r  t r a n s m i t t e d  i n  any form o r  by  any means, 
i n c l u d i n g  i n f o r m a t i o n  s torage and r e t r i e v a l  system, w i thou t  
t h e  p r i o r  w r i t t e n  consen t  o f  t h e  Depar tment  o f  t h e  
P a r l  iamentary L i b r a r y .  Reproduct ion i s  pe rm i t ted  by Members 
o f  t h e  Par l iament  o f  t h e  Commonwealth i n  t h e  course o f  t h e i r  
o f f i c i a l  du t i es .  


