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5 March 1981 
House of Representatives 
Won. R.J.D. H u n t ,  Minister f o r  
Transport 

To provide f o r  c i v i l  l i a b i l i t y  f o r  po l lu t ion  
damage. 

See Wlls Digests of the Protection o f  the  Sea 
1981, the Protection o f  the 
Ships)  B i l l  1981 and t h e  

ea) ~ e n d m e n t  Bi l l  1981. 

Thc International Convention on Ci vi 1 L i  abi 1 i t y  fo r  
Oil PolIut?an Damage ( the  main Convention) i s  in force 
i n t e r n a t i o n a l  l y  a n d  t he  Protocol t o  t h e  In te rna t iona l  
Convent.io~i on Oil Pollution Damage ( the Protocol) will come 
in to  operation internationally on 8 April 1981, The passage 
o f  t h i s  5 i l l  will give e f f ec t  t o  those instruments, copies 
o f  which are set  out in Schedules t o  the Bill .  Existing 
p ~ o v i s i a n ~  i n  Par t  VIIA of the a v i ~ a t i o n  Act 1912 are  t o  be 

Digest on the ~ a v i ~ a t i o n  (Protection o f  

The Bill i s  t o  come in to  operation on a date t o  be 
proclainied which i s  not t o  be a date ea r l i e r  t h a n  the date 
on which the International Convention on Civil L iab i l i ty  fo r  
Oil Pollution Damage comes in to  force for Australia (clause 
2)  0 

Cl ause 3 s e t s  out defi n i  t i  ons. "The Convention" 
will mean the main Convention as amended by the Protocol 
once the Protocol comes in to  force fo r  Australia; before 
tha t  i t  will mean the m a i n  Convention only. 

Under clause 4 the  Act binds the Commonwealth, the 
States ,  the Northern Territory and the Territory of Norfolk 
Is1 and. 
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Par t  I I  s e t s  o u t  ' I j a  i t y  a n d  ' ~ ~ m ~ t a t ~ o n  of  
l i a b i l ~ t y  under the Conv ntion- I t  i s  no t  t o  apply t o  
t r a d i n g  sh ips  on ~ n t r a - ~ t a t e  voyages or t o  Austral ian 
fishing v ~ ~ ~ e l ~  on d o m e s ~ ~ c  voyages i f  a State law or 
~ o r t h e r n  Terr-i t o r y  1 aw makes the  necessary provisions 
(clause 71,  

Clause 8 pu. t h a t  certain provisions of  the 
Convention have the of  law in Australia. The most 
important are: A r ~ ~ ~ l e  T which covers definit ions including 
" o i l "  ~ ~ f ~ ~ e ~  as any persistent o i l  such as crude o i l ,  fuel 
o i l  h e a v ~  diesel o i l  I ubricati ng oil and whale oil whether 
carried as  c d  o r  i n  the bunkers and "pollution damage" 
which  means ' or  damage caused outside the s h i p  by 
contami nation from the escape or discharge of oil ~ 

~~~~~~~~~ and i n c ~ u d e ~  the cost of and further 
by ~ ~ ~ ~ ~ n t ~ v ~  m e a ~ u r ~ s ~  Article TI which l imits 

ion t o  ~ o ~ ~ u t ~ o n  damage caused on the te r r i to ry  
the ~ ~ r r i t o r ~ a ~  sea) of a Contu.acting State and 
ve ~~~~~~r~~~ taken t o  prevent or minimize the 

d ~ m a ~ e ~  Article 3 which renders the owner l iab le  for 
t ion ~ a ~ a ~ ~  u ~ ~ e ~ ~  i t  i s  covered by exceptions such as 
e r e ~ u ~ ~ ~ ~ ~  from an act of war; Article V dealing with 

limitation o f  l i a b i l i t y  ( t h i s  i s  the subject of an amendment 
i n  the ~~o~~~~~~~~ Article 7 ( p a r a  E )  which requires the 
owner o f  a s h i p  t o  maintain insurance and other financial 
i n ~ e m n ~ ~ y ~  

C1 ause 9 invests State Supreme Courts and Territory 
Supreme Courts (so f a r  as  c o n s t i t u t ~ o n a l ~ y  permissible) w i t h  
jurisdiction t o  hear and d~termine claims for  compensation 
under the applied provisions of the Convention. Clause 10 
gives the o ~ n ~ ~  o r  ~ n s u r e r  o f  a ship against which a claim 
i s  made or a p p r  ndecl, the right t o  apply f o r  a declaration 
o f  1 imiled 1 i a  t y ;  State Supreme Courts and 'Territory 

t s  ~ w h ~ r e  c o n ~ t i t u t i o n a l ~ ~  p e ~ i s s i b l e )  are 
~ ~ ~ r ~ s ~ i c t i o n ~  Cl ause 11 permits the transfer 

o f  ~ ~ o ~ ~ e d ~ n ~ s  from one Supreme Court t o  another. 

Clause 12  en es the making of regulations t o  give 
effect t o  tire appli provisions o f  the Convention, in 
par t l 'cular  such t h i n g s  as: conversion o f  amounts of money, 
a c c e p ~ ~ ~ l e  ~ u a r a ~ t ~ ~ S  and a ~ c e ~ t a ~ n m ~ n t  of tonnage; th i s  
does n o t  l imit  the m a k i n g  of rules of court by Supreme Court 
J' udges 0 

P a r t  111 dea ls  w i t h  the  g i v i n g  o f  insurance 
s ~ ~ ~ a ~ i n g  t o  l i a b i l i t y  for pollution damage. 

Sub-cl a u ~ e  %3(2>  ~ o n s t r u ~ s  c Q n t r a c ~ s  of insurance 
ial  ~~c~~~~~ i n  r spect of a s h i p  t o  mean the 

i ~~~~r~~~~~~ ~ ~ n ~ ~ a c . ~  or other securi ty  under the appl i ed 
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p r o v ~ ~ ~ o n s ~  and a ~eference  t o  t e l imits o f  l i a b i l i t y  
means the amount t o  which the owner i s  ent i t led under 
Article V t o  limit his l i a b i l i t y ,  Par t  I11 applies t o  every 
ship carrying m t h a n  2,000 tons of o i l  in b u l k  as cargo 
except for  Gov ment ships (ships i ncl udi ng warshi ps , 
owned by countr incl udi ng the Commonwealth or by a State 
or the ~ o ~ t h e r n  Territory) unless they are being used for  
commerci a1 purpo  es ( c l ause  1 4 ,  sub-clause 13(11)  and  
paragraph 13 ( 2  1 ( c )  ) e 

Clause 15 requires insurance cer t i f ica tes  t o  be 
carried on a l l  ships t o  which Par t  I 1 1  applies b u t  i t  i s  not  
intended t o  exclude or l imit  the concurrent operation of 
State or ~ ~ r t h e r ~ ~  Territory laws, giving effect  t o  specified 
paragraphs of Article 7 of the Convention, insofar as these 
laws apply t o  trading ships on intra-State voyages and 
Austral i an  f i sh . ing  vessels on domestic voyageso The owners 
or rnasteres of ships covered by Par t  I11 which do not  carry a 
~ e l e v a ~ t  . ~ n ~ u r a n c ~  ce r t i f i ca t e  when entering or leaving 
Austral i an port or terminal s i n  the Austral i a n  t e r r i  tor i  a1 
sea commit a n  offence (pena l ty  f o r  masters a n d  
u n i  ~ ~ ~ ~ p o r ~ ~ ~ ~ d  o ~ n e r s  $50,000, f o r  incorporated owners 
$ l Q Q ~ Q O ~ ~  ~ ~ u ~ - c ~ a u s e  15(1)) .  Austral ian-registered ships 
which de not  carry a relevant insurance cer t i f ica te  when 
~ n t ~ ~ . ~ ~ ~ ~  or leaving overseas ports or terminals i n  the 
t e ~ ~ ~ t o r i ~ ~  sea of other countries also commit an offence 
with the same penalties (sub-clause 1 5 ( 2 ) ) .  There are 
lesser  penalt-iees for  fa i l ing  t o  carry a relevant insurance 
c e r t i f i c a t e  a t  o ther  times ( $ 2 , 0 0 0  f o r  masters a n d  
u n i  ncorporated owners $5,000 for  incorporated owners) (sub- 
clause 1 5 ( 4 ) ) .  Failure t o  produce a cer t i f ica te  t h a t  i s  in 
force i s  an  offence for the master or any other person i f  
requested t o  do so by an off icer  (penalty $200) (sub-clause 
15(3))  and a ship may be detained i f  an off icer  has 
r e a ~ o n ~ ~ ~ ~ ~  cause t o  think that a cer t i f ica te  i s  i n  force and 
the master i s  trying t o  take the s h i p  o u t  of an Australian 
p o r t  (sub-cl ause 15(4 )  1 e Sub-cl ause 1 5 ( 7 )  sets  out  the 
meani ng of re1 w a n t  insurance cer t i f ica te  depending on where 
t he  ship i s  registered, i f  i t  i s  registered i n  a country t o  
which the C o n v ~ n t ~ o n  applies and whether i t  i s  a Government 
sh ip .  Clauses 16, 17 and 18 relate  t o  the g r a n t i n g  of 
cer t i  f icates  and the extension, cancell a t i o n  and 1 apsing o f  
c e r t ~ f ~ ~ a t e s ~  Clause 19 permits appl ica t ions  t o  t he  
A d ~ i n ~ s ~ r a t ~ v e  Appeals Tribunal t o  review refusals t o  g r a n t  
ce r t i f ica tes  and the cancellation of cer t i f icates .  

P a r t  111 deals with the recovery o f  expenses o f  the 
e ~ r ~ t ~ ~ t ~ o n  o f  t h e  (Powers o f  
1981. Clause 20 makes h expenses a 

~mmonwealth by the owners o f  any ships 
t a i n  exceptions apply; e.g. there was an 
an  a c t  o f  war. Where the incident was 
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no t  the f a u l t  of t h e  o ~ ~ ~ r ~  his ~ ~ ~ ~ ~ l ~ t . ~  i s  limited t o  the 
lesser o f ,  the amount calcu~ated by ference t o  the tonnage 
factor of the s h i p  and a prescri d amount, o r  another 
prescribed amount Tonnage factor i s  defined i n sub-cl ause 
20(7) .  Clause 20 does not apply t o  pollutio damage; nor 
i s  i t  intended t o  affect Part  VI11 o f  the 
1912. 
and clause 22 allows ships t o  be detained until payment i s  
made or security -is given. If a detained ship goes t o  sea 
the re  i s  a n  offence (penal ty  for  t h e  master or 
uni n c o r ~ o r ~ ~ e d   ow^^^^ $ ~ ~ O O O  or impri sonrnent f o r  two years 
or b o t h ,  f a r  an i ~ ~ ~ r ~ o r a t e d  owner, $10,000) e 

Clause 21 makes c r ta in  expenses a char 

Par t  V re1 ates t o  miscell aneous matters. C1 ause 23 
provides t h a t  ~ f f ~ ~ c e s  against subclause E5(1) or (2 )  and 

ictable unless both parties agree t o  the 
t w i t h  by a court o f  summary jurisdiction 

and i t  i s  ~ ~ p ~ ~ p r . i a t e  t o  do so; i f  o reduced penalties 
~~~~~ f o r  a body corporate, ,000 for a natural 

~ e r ~ o n ~  e 

Clause 25 enables the making of  regulations t o  give 
effect  t o  Article X of the Convention which enables the 
~ ~ ~ ~ r ~ ~ ~ e n ~  o f  judgements in other Contracting States unless 
o b t a ~ ~ ~ ~  by f raud  o r  the defendant was n o t  given reasonable 
n o t i c e  or an opportunity t o  present h i s  case. The 
regul a t ions  may invest State Supreme Courts, and Territory 
 upr re^^ Courts, where constitutionally permissible, w i t h  
jurisdiction and may f i x  fees;  t h i s  i s  not  t o  l imit  the 
power o f  Supreme Court judges t o  make rules of cour t .  

For further information i f  requi red contact : 

9 March 1981 


