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In Ame’s Case the High Court said that a Papuan man who was an Australian citizen by birth 
was not a ‘real Australian’ and could be treated as an ‘alien’ under the Australian 
Constitution, including for the purpose of taking his citizenship away. The case indicates that 
citizenship in itself does not confer full membership of the Australian community, raising 
questions about the legal position of the many dual nationals in this country.  
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Introduction 
This research brief is the latest in a series of papers on Australian nationality and the ‘aliens 
power’ in the Constitution.1 With no power over ‘citizenship’ in the Constitution, it is the 
concept of ‘alien’ and ‘non-alien’ that determines full legal membership of the Australian 
community. In recent landmark cases, the High Court has expanded the meaning of ‘alien’ to 
include long-term British settlers with full voting and other rights in Australia, and people 
born in this country to foreign parents. In Ame’s Case2 the High Court has taken a further 
step, declaring that someone who is technically an Australian citizen can also be treated as an 
‘alien’. As the High Court has emphasised, under Australian law anyone classed as an ‘alien’ 
can be subject to extensive federal lawmaking and executive power.  

Ame’s Case 

In August 2005 the High Court handed down its decision in the case of Mr Amos Bode Ame, 
born in 1967 in the then Australian Territory of Papua. Ame’s Case has significant 
implications for the Commonwealth’s power over Australians, especially the many people in 
this country who are ‘dual nationals’. 

Facing deportation from Australia for overstaying his visa, Mr Ame argued that he was an 
Australian citizen by birth and had never lost this status. As a citizen he had a legal right to 
live in this country and could not be removed against his will. However the High Court 
declared that people born in Papua were never ‘full’ or ‘real’ Australian citizens, and that 
their inferior form of Australian nationality disappeared when Papua and New Guinea 
became one independent nation in 1975. The Court said such people had no right to freely 
enter Australia—nor any of the other rights of ‘real Australians’—and could be removed 
from the country under the Migration Act 1958 if found here without a current visa. 

The outcome of Ame’s Case avoids a significant problem for Australia’s relations with Papua 
New Guinea (PNG). If Mr Ame had won, a ‘large segment of the population of PNG’ would 
have been Australian nationals and not PNG citizens.3 As Justice Kirby pointed out, such a 
result ‘would dismember and wound … the independent state of Papua New Guinea’.4 

Ame’s Case demonstrates that being a ‘citizen’ does not guarantee full membership of the 
Australian community, including the right to live in this country. As Mr Ame discovered, 
under Australian law some ‘citizens’ are more equal than others. The case suggests that 
Australian citizenship can be taken away unilaterally, without being initiated by or even 
without the knowledge of the holder. And it shows that fundamental aspects of Australia’s 
existence as an independent state have not been fully resolved more than a century after 
Federation, including the geographic extent of the nation and exactly who belongs to the 
‘people of the Commonwealth.’ 

Two conclusions of the High Court are of particular significance for the Australian 
community. The High Court indicated that under the Commonwealth’s power to make laws 
for the government of ‘territories’, internal and external territories could be treated 
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differently. Inhabitants of external Australian territories such as Papua before 1975 were not 
part of the ‘people of the Commonwealth’ referred to in the Constitution and could have their 
citizenship taken away using the ‘territories power’. This has implications for residents of 
Australia’s existing external territories.  

The most dramatic finding of the High Court, however, was that under Australian law a 
statutory ‘citizen’ can be treated as a constitutional ‘alien’. There is no guarantee of 
citizenship in the Australian Constitution as there is, for example, in the United States 
Constitution. Citizenship in Australia is entirely the creation of legislation. Nevertheless it 
had been assumed that citizenship was the ‘passport’—in both a legal and practical sense—to 
full legal membership of the Australian community. Recent High Court authority suggested 
that the words ‘citizen’ and ‘alien’ described an opposite legal status. But in Ame’s Case the 
High Court appears to have abandoned this notion, allowing a person who was in formal 
terms an Australian citizen to be fully subject to legislation based on the ‘aliens’ power in the 
Constitution. As other recent High Court cases have shown, this power is extensive. The 
High Court said that in the case of Mr Ame, the ‘aliens’ power authorised the removal of his 
citizenship, i.e. the very thing that supposedly qualified him to be a member of the Australian 
community. The case poses the question: if citizenship is not enough, what exactly is the 
legal test for full membership of the Australian nation? In particular, what is the legal 
position of the many dual nationals in Australia? Despite their formal status as ‘citizens’, are 
they at the same time ‘aliens’ and potentially subject to Commonwealth laws under this 
source of legislative power?  

The High Court implied that in contrast to Mr Ame, it might not be possible to deprive 
members of the ‘people of the Commonwealth’ of their Australian citizenship since this 
would also remove their right, enshrined in the Constitution, to elect the federal government.5 
Legal advice prepared in 1995 and tabled by a former Immigration Minister in 2002 said the 
citizenship of such people could only be removed by laws which were ‘reasonably 
appropriate and adapted’ for a legitimate purpose.6 However it is hard to believe that those 
classed as ‘aliens’ could benefit from protection against loss of citizenship for ‘people of the 
Commonwealth’. And the High Court itself has undermined any security based on this status. 
In Shaw (2003)7 it said that long-term British migrants who had full voting and other rights, 
i.e. who were to all intents and purposes part of the ‘people of the Commonwealth’, could be 
deported from this country as ‘aliens’ if they broke Australian law.  

A joint judgment was produced by six of the judges in Ame’s Case. While agreeing with the 
conclusions of his colleagues, Justice Kirby appeared concerned about the potential 
ramifications of the case, writing a more detailed and fully explained judgment. 

Background 
The origins of Ame’s Case lie in the rivalry between imperial powers in the late nineteenth 
century. By the 1880s German commercial activity in New Guinea had alarmed the 
Australian colonies, which pushed for annexation by Great Britain. After British attempts to 
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claim nearly all of eastern New Guinea were rebuffed by Germany, the two European nations 
agreed to share control of the region. In 1884 a German protectorate was proclaimed over the 
north coast, and a British protectorate over the south.  

In 1906 possession of British New Guinea was transferred to the new Commonwealth of 
Australia. The Territory’s name was changed to ‘Papua’ and an extra star was added to the 
Australian flag.8 As for the rest of the Commonwealth of Australia, the nationality of people 
born in Papua was ‘British subject’.9  

Under the Versailles Treaty at the end of World War One, German New Guinea was 
transferred to the newly formed League of Nations, which gave Australia a mandate to 
administer the former German colony. While Papua and the Territory of New Guinea were 
jointly administered by Australia, they maintained their separate legal identities. Papua 
remained a ‘possession of the Crown’, while New Guinea became, from 1946, a United 
Nations ‘trust territory’ under Australian control.10 

The Nationality and Citizenship Act 194811 which created the status of Australian ‘citizen’ 
defined ‘Australia’ as including ‘Norfolk Island and the Territory of Papua’. So people born 
in Papua between 1948 and 1975 became Australian citizens by birth.12 In contrast, people 
born in New Guinea did not acquire this status. Despite being Australian citizens, however, 
people born in Papua required an entry permit under the Migration Act before they could 
travel to the Australian mainland.13 

 

3 



Mate! Citizens, aliens and ‘real Australians’—the High Court and the case of Amos Ame 

Are Papuans ‘real’ Australians? 
The key issue for Mr Ame was whether he remained an Australian citizen after PNG became 
independent in 1975. If he was still a citizen, he could not be involuntarily removed or 
deported from Australia under the current Migration Act.14  

In the lead up to independence, the Constitutional Planning Committee for PNG reported that 
dual citizenship would be incompatible with a full commitment to the new state. As the 
Committee was told, ‘no man, it is said, can stand in more than one canoe’.15 Reflecting this 
view, Australian legislation in 1975 removed Australian citizenship from anyone who 
became a PNG citizen on independence day.16 Under the new Constitution of Papua New 
Guinea, people born in Papua would not become PNG citizens at independence if they were 
‘real foreign citizens’, including ‘real’ Australians—defined as those who had been ‘granted 
a right … to permanent residence in Australia’.17 Lawyers for Mr Ame argued that as a 
citizen of Australia by birth, he had a right to live anywhere in the country. Since he was 
already in ‘Australia’ when he was born, he could not be treated like an ‘immigrant’ under 
the Migration Act and be prevented from travelling to the Australian mainland.18 He was 
therefore a ‘real Australian’ and did not become a PNG citizen in 1975.  

The High Court disagreed. It did not dispute that Mr Ame had been born in ‘Australia’ for the 
purpose of the Citizenship Act. But as the Court pointed out the meaning of ‘Australia’ for 
the purpose of the Migration Act was different, excluding Papua and other external 
territories.19 (These different definitions of ‘Australia’ continue today20). This meant that 
people born in offshore territories such as Papua could be prevented from entering mainland 
Australia without an entry permit. The High Court noted that the drafters of the PNG 
Constitution were ‘acutely aware’ of this fact. It was this that led them to describe Papuans 
without an entry permit as not being ‘real Australian citizens’.21 As Justice Kirby said: 

… whilst Papuans in the Territory of Papua before Independence Day enjoyed, by 
Australian law, a form of Australian citizenship it was not, in fact or law, full or real 
citizenship. Indeed, it was no more than nominal citizenship, applicable for limited 
purposes, such as securing a passport for overseas travel. It conferred few rights and 
specifically no rights freely to enter the States and internal territories of Australia, as other 
Australian citizens might do. Nor did it permit its holders to enjoy permanent residence in 
the States and internal territories of the Commonwealth.22  

As the High Court noted, the second class status of Australian ‘citizens’ in external territories 
such as Papua is a reminder of the prejudiced attitudes of Australia’s past, including the 
White Australia policy. When the Minister for Immigration, Arthur Calwell, introduced the 
Citizenship Act in 1948, he was asked whether a ‘native of Papua’ would be entitled to come 
to Australia and enjoy the right to vote. Mr Calwell replied: 

We do not even give them the right to come to Australia. An Englishman who came to this 
country and complied with our electoral laws could exercise restricted rights as a British 
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subject, whereas a native of Papua would be an Australian citizen but would not be capable 
of exercising rights of citizenship.23 

As the High Court observed, the Minister’s statement and ‘repeated references to ethnicity 
and race in the parliamentary debates’ reflected a concern: 

… to preserve to the Commonwealth the power to exclude from entry into the Australian 
mainland foreign nationals and even British subjects who were ‘ethnologically of Asiatic 
origin’ or other ‘pigmentation or ethnic origin’. 24 

Ame’s Case shows that the racial attitudes of Australian lawmakers in previous generations 
can still influence whether a person is a full member of the Australian community today. The 
High Court held that Mr Ame was not a ‘real Australian’ in 1975 because of a long-standing 
policy controlling entry into Australia of people with his ethnic background. So he 
automatically lost his Australian citizenship when he became a PNG citizen on independence 
day. And as a non-Australian citizen he was not legally a member of the Australian 
community in 2005 and could be removed or deported from this country under the Migration 
Act.  

Constitutional issues 
Apart from whether Mr Ame came within the terms of the 1975 legislation depriving Papuans 
of Australian citizenship, the High Court also considered whether the legislation itself was 
valid under the Australian Constitution.  

The Constitution and citizenship 

The Australian Constitution does not guarantee citizenship to anyone, including people born 
on Australian territory. In contrast the fourteenth amendment to the US Constitution declares 
that ‘all persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State where they reside’.25 There is no 
similar provision in the Australian Constitution that Mr Ame and other Papuans might have 
benefited from as people ‘born in Australia’ before PNG independence.  

Equally, however, there is no specific power in the Constitution allowing the Commonwealth 
to make laws on ‘citizenship’. Indeed the concept of Australian citizenship is not mentioned 
at all. This was a deliberate decision of the framers of the Constitution. There was no 
‘citizenship power’ included in the document because of a fear that the new federal 
government might deprive State residents of such status. As South Australian delegate to the 
1898 Constitutional Convention Josiah Symon said: 

… the Commonwealth shall have no right to withdraw, qualify, or restrict those rights of 
citizenship, except with regard to one particular set of people who are subject to disabilities, 
as aliens, and so on. Subject to that limitation, we ought not, under this Constitution, to hand 
over our birth right as citizens to anybody, Federal Parliament or anyone else ...26 
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This does not mean that the Commonwealth cannot pass laws on citizenship. However such 
laws must be validly based on some other source of legislative power in the Constitution. 
There is still debate about which constitutional powers the legislation creating Australian 
citizenship—the Nationality and Citizenship Act 1948, now the Australian Citizenship Act—
is based on.27 As Australia’s leading expert on citizenship law, Professor Kim Rubenstein, 
states: 

… citizenship in Australia is not a constitutional concept. Furthermore, in failing to create or 
discuss Australian citizenship, the Commonwealth’s power to legislate and define 
citizenship is uncertain … This has never been conclusively determined, as it has not been 
called into question in any case before the High Court.28 

In Ame’s Case the High Court said that the legislation stripping Papuans such as Mr Ame of 
Australian citizenship was authorised by the Constitution, with the main basis being the 
Commonwealth’s power in s. 122 to legislate for Australian territories. The Court said that 
inherent in the power to make laws for a territory acquired by the Commonwealth (such as 
Papua) was a power to provide for its independence and for consequential changes to the 
nationality of people living there.29 In itself this conclusion was unremarkable. However in its 
discussion of the ‘territories power’ the Court highlighted the greater power of the 
Commonwealth over residents of external as against internal Australian territories.  

More contentiously, the High Court also said the 1975 legislation was authorised by the 
Commonwealth’s power in s. 51(19) of the Constitution to make laws with respect to 
‘naturalization and aliens’. It said people such as Mr Ame who were technically Australian 
citizens but were about to become foreign nationals could be treated as ‘aliens’, including for 
the purpose of taking their citizenship away. This finding of the High Court—unnecessary 
since it had already justified the legislation under the territories power—has significant 
implications. In particular it suggests that any Australian who is also a foreign citizen may be 
subject to the Commonwealth’s broad-ranging ‘aliens’ power. This in turn indicates that 
citizenship in itself does not confer full legal membership of the Australian community.  

The territories power 

The ‘territories power’ in s. 122 of the Constitution allows Parliament to make laws ‘for the 
government’ of any territory, including those ‘surrendered by any State’ (such as the ACT 
and the Northern Territory) or ‘placed by the Queen under the authority of and accepted by 
the Commonwealth’, such as Papua. The wording of s. 122 gives the Commonwealth 
extensive power in relation to internal and external territories, although its exact scope 
remains uncertain. In the early days of Federation, it was argued that s. 122 allowed the 
Commonwealth to legislate for territories as if it were ‘standing in the place of a State 
parliament’, i.e. without the constraints set out in the rest of the federal Constitution.30 A later 
contrary view, however, was that s. 122 must be read in the context of the rest of the 
Constitution. In Ame’s Case Justice Kirby said he favoured the latter approach, citing Justice 
Kitto’s statement in Lamshed (1959) that there needed to be an interpretation of s. 122: 
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… which will treat the Constitution as one coherent instrument for the government of a 
federation, and not as two constitutions, one for the federation and the other for its 
territories.31 

External territories can be treated differently 

Ame’s Case shows the importance of constraining s. 122 by reading it in the context of the 
rest of the Constitution. Mr Ame’s lawyers argued that if the territories power allowed the 
Commonwealth to cancel his citizenship (by way of executive regulation), Australians born 
in internal territories could lose their nationality in the same way: 

If removal could so easily occur in his case, it could, by inference, happen to … other 
citizens born in a territory of the Commonwealth … including internal territories (such as 
the Australian Capital Territory and the Northern Territory of Australia) in which live 
significant numbers of Australian citizens who would not normally regard themselves as 
vulnerable to so significant a change of status by such a simple legal device.32  

The joint judgment said that s. 122 allowed Parliament to regulate the legal status of people 
in Papua and other external territories. When the Citizenship Act in 1948 ‘treated the 
inhabitants of Papua and New Guinea [sic] as citizens … it represented a legislative 
choice’.33 Further, as the joint judgment explained: 

… the powers under which it may legislate to confer such citizenship when a territory is 
acquired enable Parliament to legislate to withdraw such citizenship when rights of 
sovereignty or rights of administration in respect of such territory come to an end.34 

As Justice Kirby noted, if citizenship is no more than a statutory status, ‘what the Parliament 
has provided to a person … in terms of the Citizenship Act, it can also take away’.35 

However the High Court said its discussion of the use of s. 122 to remove citizenship should 
only be understood in relation to people in external Australian territories. The joint judgment 
said that inhabitants of such territories, including Papua before 1975, were not part of the 
‘people of the Commonwealth’ referred to in the Constitution.36 It was only residents of the 
former colonies which united in the new federation in 1901—and which were now the States 
and internal territories of Australia—who had this constitutional status. The joint judgment 
implied that being a member of the ‘people of the Commonwealth’ might protect people in 
internal territories against deprivation of citizenship, at least under the territories power: 

The relations that may exist between Australia and the inhabitants of external territories are 
not necessarily identical with those that apply to the people united in a Federal 
Commonwealth pursuant to covering cl 3 of the Constitution, the people of the 
Commonwealth referred to in covering cl 5, or the people referred to in s 24. For example, 
the Constitution does not require that the inhabitants of an external territory should have the 
right to vote at federal elections. The references in the Constitution to ‘the people of 
[particular States]’ or ‘the people of the Commonwealth’ serve a significant purpose in their 
various contexts, but they do not have the effect of binding Australia to any particular form 
of relationship with all inhabitants of all external territories …37 
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Justice Kirby stated more explicitly that ‘the spectre of the potential misuse of the same 
power in relation to an internal territory can be put aside’,38 suggesting that as ‘people of the 
Commonwealth’ residents of internal territories were within ‘fundamental notions of 
nationality’ protected by the Constitution.39 There was a difference under s. 122 between 
territories ‘surrendered by any State’, such as the ACT and the Northern Territory, and 
territories ‘placed by the Queen under the authority of’ or ‘otherwise acquired by the 
Commonwealth’ such as Papua. The way they could be governed was different. Only the first 
kind were part of the Australasian colonies whose people had assented ‘to the creation of the 
united federal Commonwealth’.40 And it was only their inhabitants who had the right to vote 
in Australian elections. As Justice Kirby said: 

The participation in the Commonwealth of Australians resident [in internal territories] is 
recognised in the language of the Constitution. The divestment from the Commonwealth of 
such territories, and the deprivation of nationality (“citizenship”) status of people of the 
Commonwealth and electors, by reference to their connection with such territories, would 
present distinct questions that need not be decided in this case.41 

While reassuring for residents of the ACT and the Northern Territory, this finding of the High 
Court has implications for those living in the existing Australian external territories.42 Ame’s 
Case suggests that the Federal Government could use the territories power to regulate the 
status of the inhabitants of any territory ‘placed by the Queen’ under the authority of, or 
‘otherwise acquired’ by the Commonwealth. An examination of the history of Australia’s 
external territories indicates that this applies to the Cocos (Keeling) Islands,43 Christmas 
Island44 and notably also to Norfolk Island.45 

Whether citizenship could be taken away from residents of external territories only with a 
change in status for the territory itself (such as independence for Papua) is unclear. But in this 
regard it might be noted that Christmas Island and the Cocos (Keeling) Islands were recently 
excised from Australia’s migration zone,46 and that Norfolk Island is already outside 
‘Australia’ for the purpose of the Migration Act.47  

The ‘aliens power’ 

Citizens and aliens 

The High Court said that the legislation depriving Mr Ame of his Australian citizenship was 
not only valid under the ‘territories power’ but was also authorised by the Commonwealth’s 
power to make laws with respect to ‘naturalization and aliens’.48 The Court said that 
notwithstanding his formal status as an Australian citizen by birth, Mr Ame could be ‘treated 
as an alien’, including for the purpose of taking his citizenship away.49  

This has significant implications for the Australian community, not least because of the 
breadth of the ‘aliens’ power. This is the basis for important Commonwealth legislation, 
including much of the Citizenship Act and the entire Migration Act, and gives the Federal 
Government some exceptional powers over individuals who come within this term. For 
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example, any ‘alien’ unlawfully in Australia must be detained—potentially indefinitely and 
without first appearing before a court—before being removed or deported from the country as 
soon as ‘reasonably practicable’.50  

A position had been reached prior to Ame’s Case where it was assumed that ‘alien’ and 
‘citizen’ described an opposite legal status, i.e. if people became Australian citizens, they 
were no longer ‘aliens’ under our law, and had full legal membership of the country with all 
of the rights and protections this entitled them to. As (then) Minister for Citizenship and 
Multicultural Affairs Gary Hardgrave said in July 2004: 

Australian Citizenship is the cornerstone of our society and the bond which unites us as a 
nation. Australian Citizenship is the unity ticket – the passport to membership of the 
Australian family.51 

A previous view of the High Court was that some people might not be ‘aliens’ under 
Australian law even if they had not become citizens in a formal sense. In Re Patterson 
(2001),52 the High Court decided by 4:3 that long term British migrants—who had full voting 
and other rights in Australia and who shared allegiance to the same monarch as the people of 
this country—had Australian ‘nationality’ under the Constitution even if they had not taken 
out citizenship. The Court said they were part of a special class of ‘non-alien non-citizens’.  

However with the retirement of Justice Gaudron in 2003, the High Court reversed its view.53 
In Shaw (2003) the High Court declared that all British settlers who arrived in Australia after 
1949 were ‘aliens’ unless they had become Australian citizens. The majority of the Court 
adopted a: 

… dichotomous approach to alienage and Australian citizenship. If a person is not an 
Australian citizen, by birth or subsequent naturalisation, such a person is an ‘alien’ for the 
purposes of the Constitution. He or she may be dealt with as such. Cadit quaestio. End of 
contest.54 

As the majority judges stated, ‘citizenship may be seen as the obverse of the status of 
alienage’.55 In Singh (2004)—involving a young girl born in Australia but who did not 
qualify for citizenship56—Chief Justice Gleeson endorsed the statement of Justices Brennan, 
Deane and Dawson in Lim (1992) that: 

… the effect of Australia’s emergence as a fully independent sovereign nation with its own 
distinct citizenship was that alien in Hs 51(xix) of the Constitution has become synonymous 
with non-citizen.57 

Based on such High Court authority, Australian courts have used a citizen/alien dichotomy as 
their guiding principle. In August 2005, for example, the Full Federal Court in Doumit 
dismissed a claim by children born in Australia to foreign parents that they were not ‘aliens’ 
and could not be removed under the Migration Act. According to the Full Court: 
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… once this synonymity [between ‘aliens’ and ‘non-citizens] is recognised, it is 
immediately apparent that existing – and binding – authority determines the outcome of 
these proceedings.58 

Under the Citizenship Act the children were not born as citizens.59 According to the Federal 
Court they were therefore ‘aliens’ and fully subject to the Migration Act based on the ‘aliens’ 
power in the Constitution. 

Rejecting the citizen/alien dichotomy 

But by its own decision in Ame’s Case the High Court has demonstrated that under 
Australian law ‘citizenship’ is not merely the obverse or ‘mirror image’ of ‘alienage’. It was 
the unanimous view of the High Court that despite being an Australian citizen by birth, Mr 
Ame could be treated as an ‘alien’ for the purpose of the 1975 legislation which deprived him 
of citizenship.  

The joint judgment confirmed that the defining characteristic of an ‘alien’ under Australian 
law was the ‘owing of allegiance to a foreign sovereign power’. It said that changes in the 
‘national and international context’, such as PNG independence, can affect who is an ‘alien’ 
from the Australian perspective.60 Knowing that the new PNG Constitution would give 
Papuans automatic citizenship of Papua New Guinea, it was within the power of the 
Australian Parliament to treat such people as ‘aliens’ and withdraw their Australian 
citizenship.61 

Justice Kirby agreed that because Mr Ame acquired a new nationality at PNG independence 
he came within the ‘aliens’ power in the Constitution. But, he said, Mr Ame was an alien 
‘from his birth’.62 He could not live in (mainland) Australia without permission, had no right 
to vote and could not perform jury or other civic service in Australia. As Justice Kirby said, 
‘to all intents he was treated as a foreigner’.63 His nominal status of Australian citizen ‘fell far 
short of constitutional nationality.’64 

On either view the High Court has endorsed the use of the ‘aliens’ power on a person who 
was, in formal terms at least, an Australian citizen. On the High Court’s interpretation, for 
some length of time Mr Ame was both an Australian citizen and an ‘alien’. This may have 
been from his birth until PNG independence, as Justice Kirby says, or merely for the 
(momentary) period, as the joint judgment implies, after he became a PNG national and 
before he lost his Australian citizenship. The key point, however, is that the High Court has 
said that in some circumstances a person who qualifies as a ‘citizen of Australia’ under the 
relevant legislation can at the same time be treated as a constitutional ‘alien’, and, moreover, 
that the ‘aliens’ power in the Constitution can be used to take his or her citizenship away.  

Aliens and dual nationals 

Ame’s Case has particular implications for people who are ‘dual nationals’, i.e. citizens both 
of Australia and some other country. When announcing a new regime of anti-terrorism laws 
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in September 2005, Australian Prime Minister John Howard indicated that some dual citizens 
might risk being deprived of their Australian citizenship.65 The High Court’s declaration in 
Singh (2004) that an ‘alien’ under Australian law was someone ‘owing obligations 
(allegiance) to a sovereign power other than the sovereign power in question (here 
Australia)’66 left the legal status of dual nationals in this country unclear. Such people may be 
citizens of this country but they also have ‘obligations to a sovereign power other than 
Australia’. With its finding that the formal status of Australian citizen does not prevent a 
person being treated as an ‘alien’, Ame’s Case has added to uncertainty about the 
constitutional status of ‘dual nationals’.  

It can be argued that Mr Ame’s situation is readily distinguishable from that of Australians 
who are dual nationals. These people have ‘real’ Australian citizenship with the right to 
freely enter the country, vote in elections and work in the public service etc. Arguably they 
receive protection against deprivation of citizenship by their membership of the ‘people of 
the Commonwealth’ referred to in the Constitution. The joint judgment strongly implied, and 
Justice Kirby said explicitly, that Australian citizenship could not be taken away from 
inhabitants who fell within this phrase.  

But as Justice Kirby was careful to state, the suggestion from the High Court in Ame’s Case 
that there may be a bar on taking citizenship away from ‘people of the Commonwealth and 
electors’ referred to use of the territories power.67 It is far from clear that any such bar would 
extend to use of the aliens power. If there is some constitutional protection against loss of 
citizenship for ‘people of the Commonwealth’, can this benefit people classed as ‘aliens’ 
under the Constitution?  

In addition, there is a question about how much protection membership of the ‘people of the 
Commonwealth’ provides. As Justice Kirby himself pointed out, in Shaw (2003) the High 
Court decided that long-term British settlers with full legal rights in this country, including 
the right to vote in federal and state elections—i.e. who were, in his words, ‘apparently 
assimilated as part of the “people” and “electors” of the Commonwealth’68—had no 
protection from removal from this country as ‘aliens’ under the Constitution: 

… the decision in Shaw … exposes to expulsion and seriously unfair treatment subjects of 
the Queen who have lived in mainland Australia for years, voted in elections and referenda, 
performed jury service and other civic duties and fought in the Australian Defence Forces. 
To me this is an offensive doctrine affecting hundreds of thousands of persons in a residual 
class of effective Australian nationals. I hope that it will be reversed as its offensiveness to 
constitutional concepts of nationality and allegiance becomes obvious, and before more 
wrongs are done under it.69 

Of course, the Shaw case arose because the applicant in that matter had not become an 
Australian citizen.70 It might be argued that if a person has formally become an Australian 
citizen as well as being ‘fully absorbed’ into the Australian community, they could not 
legally be regarded as an ‘alien’ under the Constitution. This is common sense. However, for 
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the High Court to support formal citizenship as the key factor in determining who is not an 
‘alien’ would be contrary to its position in Ame’s Case. 

Current Australian law as laid down by the High Court in Shaw, Singh and Ame’s Case 
therefore leaves open the possibility that Australian citizens who are also foreign nationals 
could be treated as ‘aliens’, despite in practice being long accepted as full members of the 
Australian community. Moreover, under the definition of ‘alien’ laid down by the High 
Court, this applies as much to Australian-born citizens who adopt foreign nationality as to 
foreign nationals who have become Australian citizens. 

Extent of ‘aliens’ power 

It is important to note that apart from expanding the number of people deemed to be ‘aliens’ 
under the Constitution, recent High Court cases have endorsed the extensive power of the 
Commonwealth over such people. The High Court has emphasised that the Commonwealth’s 
power over ‘aliens’ is a ‘plenary’ or ‘full’ power. Any Commonwealth law affecting ‘aliens’ 
will be valid, provided it does not transgress some other part of the Constitution. As Justice 
McHugh explained in Re Patterson (2001): 

… as long as a person falls within the description of ‘aliens’, the power of the parliament to 
make laws affecting that person is unlimited unless the Constitution otherwise prohibits the 
making of the law.71 

A law about ‘aliens’ does not have to be ‘proportionate’, ‘appropriate and adapted’ or 
‘reasonably necessary’. Provided the law is for a legitimate government purpose relevant to 
the ‘aliens’ power and does not impose ‘punishment’,72 it will be valid. In Al-Kateb (2004),73 
for example, the High Court declared that a failed asylum seeker (i.e. an ‘alien’) can be kept 
in immigration detention indefinitely ‘regardless of personal circumstances, regardless of 
whether he or she is a danger to the community, and regardless of whether he or she might 
abscond’.74 The Court rejected the idea that immigration detention laws were limited to what 
was ‘reasonably capable of being seen as necessary’.75 As long as the laws were for a purpose 
related to the ‘aliens’ or immigration powers in the Constitution, it did not matter whether 
they were ‘unjust or contrary to basic human rights’ (Justice McHugh),76 contravened the 
International Covenant on Civil and Political Rights (Justice Hayne)77 or infringed the 
common law’s ‘fundamental and ancient’ protection of personal liberty (Justice Callinan).78  

If the many thousands of Australian citizens who are also nationals of another country can be 
treated as constitutional ‘aliens’, they can also be subject to the Commonwealth’s full 
legislative authority under this head of power in the Constitution. 
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Other issues 
Citizenship can be taken away unilaterally 

As Justice Kirby noted, nobody asked Mr Ame if he wanted to give up his Australian 
citizenship. Under Australian law he lost this automatically on PNG independence: 

… without the specific knowledge or consent of the applicant, without renunciation or 
wrongdoing on his part, notice to him, due process or judicial or other proceedings, he was 
purportedly deprived of his Australian citizenship.79 

Mr Ame’s lawyers claimed that a person could not lose their membership of the Australian 
community without their consent or some indication that they no longer wanted to belong to 
it.80 Similarly the late eminent human rights lawyer Ron Castan QC argued that: 

Once it is acknowledged that there is a constitutional concept of ‘the people of the 
Commonwealth’, then in my view those who form part of that body of people cannot be 
deprived of that status by the Parliament unless they intend to relinquish that citizenship, or 
have acted in ways which are inconsistent with their continued membership of that group of 
people.81 

In Nolan (1988) Justice Gaudron said that the Commonwealth’s power to revoke citizenship 
‘was not at large’. She said that a foreign national who becomes an Australian cannot have 
citizenship taken away without some further action indicating an abandonment of allegiance 
to Australia: 

Parliament [cannot] expand the [‘aliens’] power by constituting a non-alien an alien if there 
has not been some relevant change in the relationship between that person and the 
community constituting the body politic of Australia, including, e.g., the abandonment of 
membership of the community, or the acquisition of membership of some other nation 
community.82 

However, as the joint judgment in Ame’s Case pointed out, the High Court in Singh (2004):83 

… rejected the view that concepts of alienage and citizenship describe a bilateral 
relationship which is a status, alteration of which requires an act on the part of the person 
whose status is in issue.84 

The joint judgment said there was no limitation inherent in the Australian Constitution 
preventing a person’s nationality or citizenship being taken away unilaterally.85 

Citizenship can be removed by executive regulation 

The Australian citizenship of Papuans such as Mr Ame was removed by a regulation made 
under the Papua New Guinea Independence Act 1975 (Cwlth). Mr Ame’s lawyers argued that 
a fundamental right such as citizenship could not be taken away by ‘rule-making by the 
Executive’, i.e. without specific prior consideration by Parliament.86 The High Court said, 
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however, that the 1975 Act was passed by Federal Parliament knowing that the new PNG 
Constitution would not allow dual nationality. So the Act ‘must have contemplated 
regulations dealing with citizenship’.87 

Some Australian citizens can be kept out of Australia.  

In Air Caledonie (1988) the High Court said that the right of a citizen to enter Australia ‘is 
not qualified by any law imposing a need to obtain a licence or “clearance” from the 
Executive.’88 But in Ame’s Case the Court said this did not give Papuans who were 
Australian citizens any right to enter mainland Australia, which was validly restricted by the 
Migration Act. Section 122 of the Constitution (the ‘territories power’) allowed the 
Commonwealth to restrict entry by such people.89 Despite being Australian citizens, 
inhabitants of external territories could also be treated as ‘immigrants’ for the purpose of the 
migration power in the Constitution.90 As the joint judgment said: 

The Constitution does not require that all inhabitants of all external territories acquired by 
Australia should have an unfettered right of entry into, and residence in, mainland Australia. 
There is no reason why Parliament cannot treat such an inhabitant as an immigrant.91 

In a forerunner to Ame’s Case, the full Federal Court in Walsh (2002)92 also found that a 
woman born in Papua before 1975 had no right to permanent residence in Australia and lost 
her Australian citizenship when PNG became independent. The Federal Court held that while 
she had been an Australian citizen, she had not been absorbed into the Australian community 
(never having lived here), so she remained an ‘immigrant’ under Australian law with no 
automatic right of entry onto the mainland.  

As constitutional law expert Genevieve Ebbeck points out, arguably it follows from the 
Federal Court’s decision in Walsh—and the High Court’s decision in Ame’s Case—that: 

… an Australian citizen has no constitutionally guaranteed right, deriving from his/her 
citizenship, to enter Australia … If it is correct to say that an Australian citizen possesses no 
right to enter and remain within Australia, the fundamental worth of his or her citizenship 
becomes questionable.93  

Legal membership of the Australian community 
Ame’s Case raises some fundamental questions about exactly who gets to be a full member of 
the Australian community and what the legal criteria for this are. What is the test for full legal 
membership of the Australian nation? 

In advice prepared for then Minister for Immigration Nick Bolkus in 1995 and later tabled in 
Parliament, the late eminent lawyer Ron Castan QC argued that becoming a citizen was 
enough to make someone a member of the ‘people of the Commonwealth’ and that this in 
turn constrained the ability of the Commonwealth to take a person’s citizenship away. Castan 
suggested that: 
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Whether it is dealing with persons who have become part of the ‘the Australian people’ by 
naturalisation, or with those who have always been and only ever been part of the Australian 
people by reason of their birth and residence in Australia, the parliament’s capacity to pass 
laws depriving individuals of the privileges and benefits of being part of that ‘people’ has 
clear limits.94 

Ame’s Case undermines Castan’s argument. Being born an Australian citizen was not enough 
for Mr Ame to gain membership of the ‘people of the Commonwealth’ or stop him being 
treated as an ‘alien’. He may have been a citizen but he was not a ‘real Australian’. His 
formal citizenship gave him no right to travel to the mainland, let alone vote in federal or 
state elections or enjoy the other rights of ‘real Australians’.  

Moreover, as Justice Kirby lamented, the High Court’s decision in Shaw shows that if a 
person is to all intents and purposes one of the ‘people and electors of the Commonwealth’—
with a right of free entry into the country, full voting rights and eligibility to work in the 
public service and fight for the nation—even this does not guarantee full legal membership of 
the Australian community. The High Court declared that British settlers who for over 50 
years had been treated as ‘real Australians’ with all of the above rights, had actually been 
‘aliens’ under the Constitution ever since they arrived and could be subject to ‘reverse 
transportation’ if, for example, convicted of a serious crime. 

As Shaw indicates, the High Court cannot even agree that the ‘people of the 
Commonwealth’—with their fundamental role in Australia’s representative democracy as 
described in the Constitution—are not ‘aliens’. On the one hand, as Justice McHugh in Singh 
(2004) said of the Australian-born girl facing deportation: 

… birth in Australia made her a member of the Australian community and one of ‘the 
people of the Commonwealth’ to whom the Constitution refers. The Minister has no power 
to deport Ms Singh. She is not an alien.95 

Similarly Justice Kirby said in Re Patterson (2001) that the applicant: 

… never was an ‘alien’ for the purposes of the Constitution … when the attempt was made 
to treat him as an ‘alien’ (if that was the purpose of the Migration Act) he had been absorbed 
into the people of the Commonwealth.96 

However the majority of the High Court in Singh took a contrary view: 

… to adopt either the expression ‘people of the Commonwealth’ or the expression ‘a subject 
of the Queen’ as an antonym of alien necessarily forecloses the exploration of some 
questions about the proper construction of s 51(xix) [the ‘aliens power’ in the 
Constitution].97 

If the legal test for full membership of the Australian community is not ‘citizenship’ or 
membership of the ‘people of the Commonwealth’ but simply that a person is beyond the 
Commonwealth’s power to legislate with respect to ‘aliens’, then the obvious requirement is 
to satisfy the High Court’s test for a ‘non-alien’. In this respect it could be argued that it is 
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misleading for the High Court to state that ‘alien in the Constitution has become synonymous 
with non-citizen.’ This does not cover all categories of ‘non-citizens’.98 And it is far from 
saying that a citizen is necessarily a ‘non-alien’.  

For many years the guiding principle for deciding who came within the ‘aliens’ power was 
the statement of Chief Justice Gibbs in Pochi (1982) that: 

Parliament can … treat as an alien any person who was born outside Australia, whose 
parents were not Australians, and who has not been naturalized as an Australian.99  

More recently, however, it was suggested that Chief Justice Gibbs did not mean this phrase to 
be an exhaustive statement of the extent of the aliens power.100 In Singh (2004), for example, 
the majority judgment said ‘it would be wrong … to take what was said by Gibbs CJ as 
necessarily treating a person born in Australia as beyond the reach of the aliens power’.101 In 
Singh itself and now in Ame’s Case, the High Court has held that people born within 
‘Australia’ (as defined for the purposes of citizenship) can be treated as ‘aliens’ under the 
Constitution. Moreover in Ame’s Case a person who met the criteria for citizenship by birth 
was held to come within the aliens power. Using the High Court’s logic there is no reason 
that a naturalized Australian with a foreign nationality could not also be regarded as an 
‘alien’. 

On the basis of the principles laid down in Singh and Ame’s Case, the only people who are 
definitely ‘non-aliens’ under Australian law, and therefore full legal members of the 
Australian community, are those who do not ‘owe obligations to a sovereign power other 
than Australia’.102 Only those who are solely Australian citizens are plainly within this 
definition. Anyone who is both an Australian citizen and a citizen of another country ‘owes 
obligations to’ some other sovereign power as well as Australia. According to the High 
Court’s reasoning to date, such people may be ‘aliens’ under the Australian Constitution, 
notwithstanding their citizenship of this country. At the very least Ame’s Case leaves open 
this possibility.  

If given an opportunity to consider this issue directly, the High Court would need to examine 
another statement of Chief Justice Gibbs in Pochi, namely that: 

… the Parliament cannot, simply by giving its own definition of ‘alien’, expand the power 
under s 51 (19) to include persons who could not possibly answer the description of ‘aliens’ 
in the ordinary understanding of the word.103  

People who become Australian citizens through naturalization formally pledge their ‘loyalty 
to Australia and its people’ and agree to uphold and obey its laws.104 In ordinary 
understanding, people who are or who become citizens of Australia could not possibly 
‘answer the description of aliens’. Based on Singh and Ame’s Case, however, such people 
may need to abandon any foreign citizenship to be beyond the ‘aliens’ power. In 1986 the 
formal oath or pledge of Australian citizenship was changed to remove the requirement to 
‘renounce all other allegiance’.105 While retaining foreign nationality does not stop a person 
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becoming an Australian citizen, it may still prevent them—at least on the current state of the 
law as declared by the High Court—moving beyond ‘alien’ status to full legal membership of 
the Australian nation.  

Depriving other Australians of citizenship 
Since there is no guarantee of citizenship in the Australian Constitution, there is no explicit 
constitutional obstacle to depriving other Australians of this status. Justice Kirby, however, 
was adamant that Ame’s Case sets no precedent:  

The change in the applicant’s status as a citizen, as an incident to the achievement of the 
independence and national sovereignty of a former territory of the Commonwealth, affords 
no precedent for any deprivation of constitutional nationality of other Australian citizens 
whose claim on such nationality is stronger in law and fact than that of the applicant.106  

Justice Kirby said there was ‘no risk that later laws might purport to divest Australian 
nationals of their status as such, based on the decision in this case’.107 He argued that 
‘fundamental constitutional questions’ would arise if Federal Parliament ever attempted to 
‘extend the deprivation of Australian nationality (including statutory citizenship) beyond the 
strictly limited categories of cases provided by the present law’.108 In contrast the joint 
judgment provided no such explicit reassurance.109 

According to Castan, it is inherent in the constitutional concept of the ‘people of the 
Commonwealth’ that ‘Parliament can make laws which are reasonably appropriate and 
adapted to the purpose of determining who falls within and who falls beyond that 
category’.110 In his view, provisions in the Citizenship Act allowing citizenship to be 
removed where a person serves in the armed forces of a nation at war with Australia111 or 
where someone specifically renounces their Australian citizenship112 were ‘reasonably 
appropriate and adapted’ to such a purpose. On the other hand, a provision (now repealed)113 
requiring automatic loss of citizenship when an Australian acquired foreign nationality—in 
effect a ban on dual nationality for Australian-born citizens—was not, in Castan’s view, 
‘reasonably appropriate and adapted’ and was beyond the limit of constitutional power.114  

Ame’s Case shows that if there is an implied protection in the Constitution against 
unreasonable deprivation of citizenship for the ‘people of the Commonwealth’, it will not be 
a general protection, i.e. it will not apply across the Constitution to all laws the federal 
government can pass. The joint judgment and Justice Kirby said the inhabitants of external 
Australian territories—despite their Australian passports—were not ‘people of the 
Commonwealth’. So to the extent that there is any such protection in the Constitution, it 
cannot restrict the regulation of the legal status of inhabitants of Australia’s external 
territories. There is no need, on Castan’s reasoning, for federal laws to be ‘reasonably 
appropriate and adapted’ in relation to them. 

Moreover, if there are others in Mr Ame’s legal position—i.e. people who are formally 
‘citizens’ but who can be treated as ‘aliens’—will they be part of the ‘people of the 
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Commonwealth’ because of their citizenship or outside this term because they are aliens? As 
discussed above, dual nationals potentially fall within this category. It might be argued that as 
a constitutional term the fact that a person is an ‘alien’ would take precedence over their 
statutory description of ‘citizen’ when determining if they were part of the ‘Australian 
people’ for the purpose of Castan’s implied protection. Moreover, simply as a matter of 
definition, if a person comes within the term ‘alien’ it seems doubtful that they could also be 
a member of the ‘people of the Commonwealth’ under the Constitution.  

In addition, the High Court has specifically said that laws about ‘aliens’ do not need to be 
‘reasonably appropriate and adapted’. If, as Ame’s Case suggests, it is possible to treat an 
Australian citizen who is a national of another country as an ‘alien’, it is unlikely on current 
High Court authority that deprivation of their citizenship must be limited to what is 
‘reasonably appropriate and adapted’.  

In any case it is not clear that the current High Court would agree that there is an inherent 
requirement in the Constitution—based on the concept of the ‘people of the 
Commonwealth’—that laws depriving Australians of citizenship must be ‘reasonably 
appropriate and adapted’ to a legitimate constitutional purpose. Castan’s view was clearly 
influenced by the fact that at the time he prepared his advice the High Court (under former 
Chief Justice Mason) had only recently implied a ‘freedom of political communication’ from 
the system of representative democracy established by the Constitution. The Mason Court 
said that to fulfil their function of electing the government, the ‘people of the 
Commonwealth’ referred to in key sections of the Constitution must be able to communicate 
about political and other matters that could influence their choice. Only laws which were 
‘reasonably appropriate and adapted’ to serve a legitimate end compatible with representative 
government could validly restrict such communication.115 

As the Australian National University’s Dr Adrienne Stone has pointed out, however, ‘the 
implication of a freedom of political communication was controversial’ and ‘still remains the 
subject of some judicial opposition’.116 Moreover, the current High Court under Chief Justice 
Gleeson is less willing than its forerunner to imply rights and protections from the text and 
structure of the Constitution. As Professor Greg Craven of Curtin University says, ‘today’s 
High Court is a far less athletic body than it was: where the Mason Court leapt, the Gleeson 
Court barely twitches’.117 In 2004, for example, the High Court declined to find in the 
Constitution any prohibition against the indefinite detention of people who had arrived in 
Australia without a visa but had committed no crime118 or any protection against the 
detention of children.119  

Castan’s implied protection against unreasonable deprivation of citizenship is at least partly 
derived from the role that the Constitution gives to the ‘people of the States’ and the ‘people 
of the Commonwealth’ in electing the federal government.120 In Ame’s Case both the joint 
judgment and Justice Kirby emphasised the voting rights of the inhabitants of internal 
Australian territories. Eligibility for voting in Commonwealth elections is largely determined 
by citizenship.121 Deprivation of citizenship would also deprive members of the ‘people of 
the Commonwealth’ of their electoral function under the Constitution.  
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As noted, however, the fact that the appellant in Shaw had the right to vote in Australian 
elections did not prevent the High Court deciding he had no Australian nationality and 
deporting him as an ‘alien’. More generally, there is no absolute right to vote in the 
Constitution. The most that the High Court has been prepared to say is that if there were 
restrictions on universal adult suffrage, ‘at some point choice by electors could cease to be 
able to be described as a choice by the people of the Commonwealth. It is a question of 
degree.’122 As Professor David Wiseman notes, such cases indicate that ‘a minimum 
franchise … is now guaranteed in the Constitution’.123  

Perhaps deprivation of citizenship might be treated in the same way: if enough Australians 
lost their citizenship and therefore the right to elect the federal government the relevant 
legislation might be invalid. As suggested, however, such arguments might have been more 
attractive to the Mason Court than the current High Court. And this would still leave open the 
loss of citizenship and disenfranchisement for lesser numbers without running into any such 
problem. 

Conclusion 
Ame’s Case has received little publicity. But it is a perplexing decision with some significant 
implications for the Australian community. The case could have been decided entirely on the 
basis of the territories power in the Constitution. It is a surprise to no-one that the Australian 
government, as part of its power in the Constitution to make laws for the government of any 
territory, could provide both for the independence of Papua and the legal status of its 
inhabitants. Unremarkably, the federal government decided in 1975 that they should not 
retain Australian nationality but become citizens of the new state of Papua New Guinea. As 
Justice Kirby noted, this was consistent with: 

… the common state practice evident in the devolution of territorial sovereignty to 
independent nations created out of the territories formerly governed by a colonial or like 
power.124 

But the High Court went beyond this, when it did not need to.125 It raised the spectre of the 
‘aliens’ power and set a potentially disturbing precedent, saying Mr Ame could be treated as 
an ‘alien’ when he was formally a citizen. This was unnecessary and disquieting; it raises 
questions for dual nationals, whose constitutional status was already unclear after the High 
Court’s decision in 2004 in Singh. Ame’s Case takes this uncertainty to a new level: it tells 
dual nationals that the ‘passport’ of citizenship may not bring legal protection as a full 
member of the Australian community.  

Justice Kirby was clearly concerned to allay any alarm about the implications of Ame’s Case 
for other Australians, stressing that it could not be used as a precedent. In contrast, the 
combined judgment of the other six High Court justices did not go to the same lengths. Both 
Justice Kirby and the joint judgment indicated that deprivation of citizenship under the 
territories power could not happen in the same way to residents of internal Australian 
territories. However this leaves inhabitants of Australia’s existing external territories, 
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including Norfolk Island, Christmas Island and the Cocos (Keeling) Islands, in a potentially 
vulnerable position. Ame’s Case suggests the federal government has full constitutional 
power to change their legal status, although this may require a change in the relationship 
between such territories and Australia. At a minimum Ame’s Case shows that the federal 
government could—if it had some reason to do so—treat the residents of existing external 
territories as ‘immigrants’ requiring entry permits to travel to the Australian mainland.  

The major point from Ame’s Case, however, is what it says about who can be treated as an 
‘alien’ under the Australian Constitution. The issue of depriving dual nationals of their 
Australian citizenship has been raised in the context of the terrorism threat to this country.126 
Is there a difference between the constitutional position of dual nationals and the situation of 
Mr Ame? If Papuans such as Mr Ame could be both regarded as formal citizens and treated 
as ‘aliens’, why does this not also apply to dual nationals? Based on the High Court’s 
reasoning to date, the constitutional difference between the two situations is not self-evident. 
The High Court might say that in contrast to Mr Ame, dual nationals have become ‘real 
Australians’ with free right of entry and full voting and other rights in this country. But in 
Shaw the High Court rejected such an approach, saying that the applicant’s ‘personal history’ 
in Australia made no difference to whether he was an ‘alien’.127 Shaw demonstrates that 
being ‘fully absorbed’ into the Australian community, with permanent residency and 
equivalent rights and obligations to ‘real’ Australians’, does not stop a person being treated as 
an ‘alien’ under Australian law.128 Alternatively, the High Court might say that dual 
nationals, while also foreign citizens, ‘owe allegiance’ to Australia in their capacity as 
citizens of this country. But so did Mr Ame. Australia was the sovereign power in Papua 
before 1975 and inhabitants such as Mr Ame owed allegiance to Australia as that power. If 
there is a basis for distinguishing the situation of dual nationals from that of Papuans such as 
Mr Ame for the purpose of deciding whether they come under the ‘aliens’ power, it is not 
evident from the High Court case law to date.  

The current state of the law, as decided by Singh and Ame’s Case is that an ‘alien’ under the 
Australian Constitution is simply a person who owes obligations (allegiance) to ‘a sovereign 
power other than Australia’. If this is the extent of the definition, then dual nationals are 
‘aliens’. In fact, probably more so than Mr Ame, since he lost his Australian citizenship under 
a law which merely anticipated that Papuans in his position would become ‘aliens’ as citizens 
of the new PNG nation.129  

If given the opportunity it will be important for the High Court to resolve the status of dual 
nationals in Australia, particularly because of its own recent judgments emphasising the 
sweeping nature of the Commonwealth’s power to make laws with respect to ‘aliens’. The 
High Court has rejected any notion that the capacity of the federal government to make laws 
under this power is limited to what is ‘proportionate’ or ‘reasonably necessary’. With this 
background, the current High Court is unlikely to accept that taking citizenship away under 
the ‘aliens’ power would be limited by Castan’s theory of an implied protection for members 
of the ‘people of the Commonwealth’. The High Court has made it clear that inhabitants of 
Australia’s external territories are not ‘people of the Commonwealth’, so any protection from 
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Castan’s theory, i.e. that laws taking citizenship away must be ‘reasonably appropriate and 
adapted’ to a legitimate purpose, will not apply to them. And if dual nationals are ‘aliens’, 
they are unlikely to receive any protection from the Castan theory either, even if the High 
Court did accept this theory. Their constitutional status as ‘aliens’ would logically take 
precedence over their statutory status as citizens. While the High Court has been somewhat 
equivocal, it is hard to see how an ‘alien’ under the Australian Constitution could also be a 
member of the ‘people of the Commonwealth’ for the purpose of the same document.  

Finally, Ame’s Case indicates the true nature of Australian citizenship. With no guarantee of 
Australian citizenship in the Constitution, Parliament can decide who receives citizenship, 
and who is deprived of this status, provided there is a source of legislative power. Ame’s Case 
shows that citizenship can be taken from certain people unilaterally, even if they have no 
wish to give up their nationality, and perhaps even without their knowledge.  

By controlling citizenship, Parliament also controls a pre-requisite for membership of the 
Australian nation. But Ame’s Case shows citizenship is not enough for full legal membership 
of the Australian community. Under Australian law, some citizens can be kept out of the 
country they formally belong to. As Genevieve Ebbeck says, this raises questions about ‘the 
fundamental worth’ of Australian citizenship.  

Instead, the real test for full legal membership of the Australian community appears to be 
whether a person is a ‘non-alien’ and therefore beyond regulation under the Commonwealth’s 
extensive ‘aliens power’. Despite the view of the majority in Singh, it is not the case that 
citizenship is merely ‘the obverse of the status of alienage’. Under current High Court 
authority it is not clear whether anyone besides Australian citizens with no other nationality 
qualify as ‘non-aliens’. The High Court has not even decided whether members of the 
‘people of the Commonwealth’—the basic term along with ‘subjects of the Queen’ used in 
the Constitution to describe Australians—are necessarily ‘non-aliens’. On this basis, the full 
range of people who are ‘non-aliens’ and therefore ‘real Australians’ needs to await a further 
and more comprehensive High Court decision.  
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