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6 Carbon Pollution Reduitin Scheme Bill 2009 [No.2]

Glossary

Abatement Reduction of greenhouse gas (GHG) emissions

The Authority Australian Climate Change Regulatory Authority

AAU Assigned AmountUnit s a wunit i ssued
assigned amount and allocated as an assigned unit amount
expressed as a tonne of CO2 by the Authority.

ACCI Australian Chamber of Commerce and Industry

AEU Australian Emissions Units

AIG The Australian Industry Group

BCA Business Council of Australia

Carbon dioxide The basis for comparing the warming effect of a greenhous

equivalent (CQe) as compared to carbon dioxide. It is calculatsdtheglobal
warming potentiabf a given mass of a no6@0, GHG (based
on its ability to absorb heat and its lifetime in the atmosph
compared to C®

CER Certified Emission Reductiomits are creditgenerated from
Clean Development Mechanism (CDM) progeach
equivalent to oa tonne of C@e.

Carbon leakage The transfer of emissions offshore, as industries relocate to
markets with lower or unregulated carbon pricing.

CDM The Clean Development Mechanisnaismeans by which
developed countries may sponsor clean developmergisan
developing countries to help meet their emissions reduction
commitments.

EITE Emissiongintensive tradiexposed industries

ERU Emission Removal Units

ETS Emissions trading scheme

GHGs Greenhouse gases

Warning:
This Digest was prepared for debate. It reflects the legislation as introduced and does not canvass subsequent amendments.

This Digest does not have asfficial legal status. Other sources should be consulted to determine the subsequent official status of the Bill.
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GreenPower Refers to pwer from renewablsourceghat electricity
customers can opt to subscribe to.

IPCC Intergovernmental Panel on Climate Change

Mt Million tonnes

NETT National Emissions Trading Taskforce

REDD Refers tareduced emissions from deforestation and forest
degradation

RET Renewabldnergy Target

RU Removal Unitsare units corresponding to emissions or remo
of GHGs from land use, land use change and forestry activi
which are accounted for as
commitments under the Kyoto Protocol.

Sequestration Refers to the removal of greenhouse gases from the atmosy
and their storage in a 06sin

Sink A natural, enhanced or humatesigned system that absorbs
greenhouse gases from the atmosphere and keeps them in
longi term store.

UNEP UnitedNations Environment Program

UNFCCC United Nations Framework Convention on Climate Change

WMO World Meteorological Organisation

This Digest was prepared for debate. It reflects the legislation as introduced and does not canvass subsequent amendments.

This Diges$ does not have any official legal status. Other sources should be consulted to determine the subsequent officidlesiitus of t
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Carbon Pollution Reduction Scheme Bill p0092]

Date introduced: 22 October 2009
House: House of Representatives

Portfolio: Climate Change & Water

Commencement: Royal Assent for sections 1 and 2 and the 28th day after
receiving Royal Asset for sections 3 to 397, contingent on whether certain other
Acts also receive Royal Assent.

The other Acts' required to receive Royal Assent for sections 3 to 387 to come
into effect are:

A
A
A
A

A

the Australian Climate Change Regulatory Authority Act 2009
the Carbon Pollution Reduction Scheme (Chargesi Customs) Act 2009
the Carbon Pollution Reduction Scheme (Chargesi Excise) Act 2009

the Carbon Pollution Reduction Scheme (Chargesi General) Act 2009,
and

the Carbon Pollution Reduction Scheme (Consequential Amendments)
Act 20009.

If the above Acts do not receive Royal Assent on or before the 28th day after the
day on which the Carbon Pollution Reduction Scheme Bill 2009 [No. 2] (the CPRS
Bill) receives Royal Assent, then section 3 to 387 do not commence at all. The
relevant Bills for the above Acts are also before Parliament and are being treated
as a package.

Links: The relevant links to the Bill, Explanatory Memorandum and second
reading speech can be accessed via BillsNet, which is at
http://www.aph.gov.au/bills/. When Bills have been passed they can be found at

ComLaw, which is at http://www.comlaw.gov.au/.

Purpose

The CPRS Bill sets up an emission trading scheme (B3 $part of a framework designed
to reduce pollution caused by emissions of carbon dioxide)(@ other greenhouse

gases, collectively known as GHG emissions and measured in parts per million of carbon

1 The Bills for these proposed Acts are all currently before Parliament. Similarly to tHge CPR
Bi |l | and others in the CPRS package,

This Digest was prepared for debate. It reflects the legislation as introduced and does not canvass subsequent amendments.

This Digest does not have asfficial legal status. Other sources should be consulted to determine the subsequent official status of the Bill.
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dioxide equivalerft(or ppm CQe). The ETS providesconomic incentives for achieving
reductions in GHGs. The objectives of this Bill, accordin@lause 3in Part 1, are:

Alto give effect to Australiads obligat:i
Convention on Climate Change (UNFCCC) and the Kyoto Pobttw that
Convention?

A to support the development of an effective global response to climate change,
and

A 'to take action to enable the reduction
emissions reduction targets. If a comprehensive international agreenwehich
Australia is a party is reached to stabilise atmospheric GHG concentrations at
450 parts per million Cg or lower, this target is a 25 per cent reduction in
emissions below 2000 levels by 202@therwise, the target is to reduce
emissions t®0 per cent below 2000 levels by 2050 and by between 5 and 15 per
cent below 2000 levels by 2020, with the larger reduction dependant on whether
a strong international agreement on GHG emissions control is reached.

This last point specifies the current Anadian targets for GHG emissions reduction. These
targets are important for setting the trajectory of the proposed scheme (see below).

Carbon dioxide equivalent @lculatedor nori CO, GHGs bythdr global warming
potential (GWP)The six GHGsontrolled under the Kyoto Protocalecarbon dioxide
(CO,), methane (Ch), nitrous oxide (MO), hydrofluorocarbons (HFCa class of gases
containing carbon, hydrogen and fluolineerfluorocarbons (PFCa class of gases
containing carbon and fluoriheand sulphur hexafluoride (§F. A gasd GWP i s de
the relative ability of 1kgf that gascompared with 1 kg of CQto warm theatmosphere
over a 10Dyear time horizorfor other defined timeframeJhus each gas is assigned a
multiplier, ranging from 1 for Ce&Xo as high as 2200 fa SF5; SeelPCC, Chaper 2:
@Changes in Atmospheric Constituents and in Radiative Fdrc®ignatechange 2007:
thephysicalsciencebasis. Contribution of Working Group | to the Fourth Assessment
Report of the Intergovernmental Panel on Climate ChaGgenbridge Universityress,
Cambridge and New YorkR007

Australia ratified the Kyoto Protocol to the UNFCCC on 12 December ZDfimestic

abatement action should be the primary means by which Annex | countries such as
Australia meet their emissions targéhe Kyoto Protocol also sets out thidexibility
mechanism3that Annex | parties may use as a supplementary means of ntbefing

targes. International emissions trading is one such mechanism, enabling countries that emit
less than their assigneddats, to sell surplus credits to countries that have exceeded their
targets. Domestic emissions trading schemes, which are independent of the Kyoto Protocol,
may also be established by countries, and they may be usefully operationally linked to
credits gerrated by the flexibility mechanisms.

See generally K Rudd (Prime Minister), W Swan (Treasurer), P Wong (Minister for Climate
Changeand WaterA new target for reducijjoingmediasstr al i a
release, Canberra, 4 May 2009.

Warning:
This Digest was prepared for debate. It reflects the legislation as introduced and does not canvass subsequent amendments.

This Diges$ does not have any official legal status. Other sources should be consulted to determine the subsequent officidlesiitus of t
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Commerit purposes

Australiads GHG emissions wgme00Gaecording tomi | |
the emissionsaounting rules for the Kyoto Protocblhe Government has not explicitly
stated which accounting rules its emissions reduction targets will be based upon, but
presumably if a global agreement is reached then the accounting rules associated with that

i or

agrement wil |l be used for Australiads domest.

as a gui de, the targets to which Austra
approximately:

A between 525.0 Mt (at five per cent reduction on 2000 levels) and 414Z5( at
per cent reduction on 2000 levels) Mt g&&@missions in 2020, and

A 221.1 Mt CQe in 2050 (at 60 per cent reduction on 2000 levels in 2020).

The Kyoto Protocol targets for emissions reduction were based on the level of GHG
emissions in 1990Consequently, some commentators will call for emission reduction
targets based on 1990 emission levels. According to the Department of Climate Change,
Australiads GHG emi ssi onselTaiviednly slightly leds9 9 0
than the actudkevel of such emissions in 2000 noted above, so the distinction under the
Kyoto accounting rules is only about one percentage point. However, the Kyoto rules
apply special treatment to emissions from deforestation in the base year (1990) that leads
to a lager emissions total for that year than under other accounting’rlites difference
betwgen using 1990 or 2000 may therefore become significant under future accounting
rules:

5. Depart ment of Climate Change ( DCiKygto 6 Nati ona

I i

wer

I

Protocol accounting framewor ko, DCC website,

http://www.ageis.greenhouse.gov.au/

DCC, O6Nat i oemgadinveptorgkeyndntoas sPr ot ocol accounting

See A TalbergThe Kyoto Protocol accounting ruleBackground note, Parliamentary
Library, Canberra, 2009, viewed 25 May 2009,
http://www.aph.gov.au/Library/pubs/BN/20@8/KyotoAccRules.htm

f o

For example, under the UNFCCC accounting rule

nearly two per cent higher than in 1990. Ther

commitments are applied under the UNFCCC rules, a five per cent reduction from 2000
levels translates to only a 3.3 per cent reduction from 1990 levels. See UNFCCC,

0Greenhouse gadcketi mivieemd odayt adaltya partybo, UNFCCC

2009, http://lunfccc.int/di/DetaileByParty.do

Warning:
This Digest was prepared for debate. It reflects the legislation as introduced and does not canvass subsequent amendments.

This Digest does not have asfficial legal status. Other sources should be consulted to determine the subsequent official status of the Bill.
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Background
Reintroduction of the Carbon Pollution Reduction Scheme BillssaD@jest

The Carbon Pollution Reduction Scheme Bill 20@Be original Bill) was first introduced
into Parliament on 14 May 2009 as part of theBlliLCarbon Pollution Reduction Scheme
(CPRS) package of legislation. Along with the other CPRS Bills,otiginal Bill was
passed by the House of Representatives on 4200 but negatived in the Senate on 13
August2009

The original Bill was amended in the House of Representatives on 4 June through the
incorporation of a number of amendments, mainlytirgdato reforestation. The current

Bill, now titled theCarbon Pollution Reduction Scheme Bill 20J0®. 2] also incorporates

those amendments, and the content of this Bill is identical to that passed by the House of
Representatives on 4 JuP@09Q

This Digest is revised from thRigesf produced in Jun2009for the original Bill in three
main respects:

e it provides an update of the secti@oalition/Greens/Family First/Independent
policy position/commitments positions of the Parliamentary parties

e it provides an update of the secti@onsequences of failure to passhe CPRS
Bills as double dissolution triggerand

e it contains commentary on theforestatioramendments made on 4 Jun¢éhese
are contained in the sectitain Provisions’ Part 10 Reforestation

Policy Development
Growing awareness of climate change issues

Scientific concern about the possible bullg of carbon dioxide in the atmosphere
commened as far back as 1861. However, it was not until the latter half of the twentieth
century that improvements in technology allowed for more precise measurements of the

| evel of GHGs in the atmosphere. From t he
possible long term consequences of the increase in GHGs in the atmosphere acclerated.

At the beginning of the twenty first century the effects of such a’ilhupldas predicted by

9. L Neilsen and otherg;arbon Pollution Reduction Scheme Bill 2088Is Digest, no. 165,
20089, Parliamentary Library Canberra, viewed 28 October 2009,
http://www.aph.gov.au/Library/pubs/bd/2008/09bd165.pdf

10. S We dhe tiscovéryf global warming: the carbon dioxide greenhouse difect
American Institute of Physics website, June 2008, viewed 8 April 2009,
http://www.aip.org/history/climate/co2.htm#survey

Warning:
This Digest was prepared for debate. It reflects the legislation as introduced and does not canvass subsequent amendments.

This Diges$ does not have any official legal status. Other sources should be consulted to determine the subsequent officidlesiitus of t


http://www.aph.gov.au/Library/pubs/bd/2008-09/09bd165.pdf
http://www.aip.org/history/climate/co2.htm#survey

12 Carbon Pollution Reduitin Scheme Bill 2009 [No.2]

scientific modelling, were being increasingly observed. These effects inicladmsing
average global temperatures, sea level rise, accelerated glacial migitergse and
prolonged droughts and increased storm sevelitythe projected environmental and
consequent economic impacts of continued adverse changes in these areasete s
catastrophicand form a compelling case for significant glopalicy actionto mitigate or
reverse these trends

International policy

The development of Australian emissions trading policy took place against the background
of increased concembout climate change in various international bodies.

Between 1979 and 1988 a series of international conferences convened by the World
Meteorological Organisation (WMQO) and the United Nations Environment Program
(UNEP) raised concerns about the ramifmas of the mounting evidence that human
activity was causing potentially dangerous increases in GHGs in the atmosphere. In 1988
the WMO and UNEP jointly established the Intergovernmental Panel on Climate Change
(1pPCC). T h e td prodide dndepedemtl sa@entificsadvice on the complex and
important issue of climate change. The Panel was asked to prepare, based on available
scientific information, a report on all aspects relevant to climate change and its impacts
and to formulate realistic responsgategiesit has issued four major assessment reports

to date as well as a number of special reports on various t3pics.

The findings of the first IPCC Assessment Report of 1990 played a decisive role in leading
to the UNFCCC, which was opened for sigmatin the Rio de Janeiro Summit in 1992
and entered into force in 1994 (Australia is a signatory to this Convention). The IPCC
Second Assessment Report of 1995 provided key input for the negotiations of the Kyoto
Protocol in 1997 and the Third AssessmBaiport of 2001. Special and Methodology
Reports provided further information relevant for the development of the UNFCCC and
the Kyoto Protocot?

11 Intergovernmental Panel on Climate Change (IPQGijnate change 2007: the physical
science basjgCambridge University Press, Cambridge and New York, 2007, 8p. 5

12. J StylesClimate change: the case for actidResearch paper, no. 28, 2008,
Parliamentary Library, Canberra, 2009, viewed 22 April 2009,
http://www.aph.gov.au/library/pubs/rp/2008/09rp28.pdf

13 For a short historyofthe PCC s e e:  WiEOgoverNnieRtal Padel on Climate
Changé 16 years of scientific assessment in support of the climate conv&ntion] P C C
website, December 2004, viewed 8 April 2009,
http://www.ipcc.ch/pdf/10tranniversary/anniversattyrochure.pdf

14. I ntergovernment al Panel on Climate Change
8 April 2009, http://www.ipcc.ch/about/ingk.htm

Warning:
This Digest was prepared for debate. It reflects the legislation as introduced and does not canvass subsequent amendments.

This Digest does not have asfficial legal status. Other sources should be consulted to determine the subsequent official status of the Bill.
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The Fourth Assessment Report of the IPCC in 2007 has provided the essential scientific
background for the negotiations leading up to a new global agreement on climate matters
to be finalised in Copenhagen at the end of 2009. The increasing wealth offiscient
evidence presented in each new IPCC report has heightened concern about the rate of
climate change and increased the urgency of a coherent policy response at a global level.

Australia in Context

Australia is currently responsible for only about 1.5 gent of global GHG emissions, but
suffers the full effects of global warming arising from the emissions of other countries.
Hence, it has a strong interest in seeing effective global policy action to address climate
change issues. Australia is also arig¢he largest per capita emitters in the world, which
places additional pressure on it to implement substantial domestic mitigation measures and
contribute its fair share towards a global mitigation effort.

The choice of a capand- trade scheme is geradly consistent with efforts in many other
countries'® The significance of being consistent lies in the abilityir internationally

with minimal compliance and transaction costs. The European Union (EU) has had an
ETSin place since 2005. New Zealaalieadyhas legislation for an ETS in plateJapan

is currently exploring options faepladng its voluntary ETS with a mandatory ET5In

early 2007, seven US states and f@anadan provinces created th&estern Climate
Initiative, as a collaborative effort to develop ways of reducing GHGs, with a focus on a
marketbased cap and trade scheth@he United Sates has had a number of subnational
schemesoperatingfor a few years, and th&nited StatesCongressis making serious
progress in developing a national eapdtrade schem& Also,soc al | ed 6 maj or

15. R Garnaut The Garnaut climate change review: final rep@ambridge University Press,
Cambridge, 2008, p. 65.

16. New Zeal and Government, 6l nternational examp

climate change solutions website, viewedVZ8y 2009,
http://www.climatechange.govt.nz/emissiegnadingscheme/internationaxamples.html

17. TheClimate Change Response (Emissions Trading) Amendment Acts2@b8shed the
New Zealand Emissions Trading Scheme. The Act describes the legal details of the

emissiondradingschemesee: New Zeal and Government, 6CI

New Zeal anddbs climate change solutions websi

http://www.climatechang.govt.nz/emissiongsadingscheme/regqulations.htmi

18. A Tuerk& H Kimura, EntergingJapanese emissions trading schemes and prospects for
I i n kinsttgedfqr Global Environmental Strategies, October 2008, viewed 5 June 2009,
http://www.indiaenvironmentportal.org.in/content/emergjaganeseemissions
tradingschemesandprospectdinking.

19. See Western Climate Initiative website, viewed 9 June 2009
http://www.westernclimateinitiative.org/

20. See Regional Greenhouse Gas Initiative website, viewed 9 June 2009
http://www.rggi.org/homeand the US Environmental Agency Website, Cap and Trade
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emittersé have or are in the process of
measures to reduce their greenhouse gas emissions.

Detadls of other schemes and how they compare to the scheme proposed in the Bill are
provided below??

ALP policy development

The broad outline of current government policy appears to have been formulated in the
period leading up to the 2004 election. Durithgg 2004 election campaign Australian
Labor Party (ALP) policy documents carried the following words:

Labor will establish a National Emissions Trading Scheme, to allow market based
mechanisms to deliver lowest cost greenhouse gas emissions reductiosseknd
linkages with international trading arrangemeéfits.

Another policy document from the 2004 campaign stated on 7 October 2004, that a
Federal Labor Government would ratify the Kyoto Protocol and introduced an ETS that
was operational no later than 20740

These themes were carried over into the 2007 election where ALP policy was to introduce
an ETS commencing in 20%0.During the 2007 election campaign the then Labor
opposition stated that a Rudd Labor Government would:

Ensure that Australia's internat@ncompetitiveness is not compromised by the
introduction of emissions trading.

Programs, viewed 9 Ju2@09http://www.epa.gov/captrade/programs.htarid United

States House of Representatives, Energy and Commerce Committee, Chairman Waxman
and Markey Introduce the American Clean Energy and Secucttywewed 9 June 2009
http://energycommerce.house.gov/index.php?option=com_content&view=article&id=1622
&catid=155&Itemid=55.

21 See L Ni¢ s on, 60Cli mate Change Pol iBagkgrouiMate i | ,
Parliamentary Library, Canberra, 25 February 2008, viewed 1 June 2009,
http://www.aph.gov.au/LIBRRY/Pubs/bn/20089/ClimateChange.htm

22, See 6l nternational comparisonsd® below, p.

23. K Thompson(Shadow Minister for Sustainability, the Environment and Heritdge) b o r 6 s
plan for environment and heritag&LP policy document6 October 2004, [d.0.

24 J Fitzgibbon(Shadow Minister for Mining, Energy and Forestly)a b or 6 s pl an f or

affordable and sustainable energy futudd. P policy document7 October 2004, p. 5.

Chi

49 .

a

25, KRudd, P Garrettand CBowdna bor 6 s 2020 t amggyfutubor a renewas

Election 2007 policy document, ALP, October 2007, viewed 8 April 2009,
http://www.alp.org.au/download/now/071030_renewable _energy policy xX.pdf
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Consult with industry about the potential impact of emissions trading on their
operations to ensure they are not disadvantaged.

Establish specific mechanisms to ensure thattrAlisn operations of emissions
intensive trade exposed firms are not disadvantaged by emissions ffading.

Coalition policy development

The development of Coalition policy on emissions trading occurred alongside increased
public concern about climate chanmatters. In response to increased public concern, the
then Coalition Government commissioned an inquiry in 2006 into the development of an

Australian ETS. The report of this inquir

interests to develop a cdpand - trade style ETS, even if a global climate change
agreement had not been reached. This scheme was recommended to commence trading by
2011, or at the latest by 2012.

In the subsequent election, official Coalition party policy stated:

To reduce domestiemissions at least economic cost, we will establish a vobalss
domestic emissions trading scheme in Australia (planned to commence in 2011). We
are also committed to capturing the opportunities from being among the first movers
on carbon trading in thasiai Pacific regiorf®

Other commissioned reports

In 2004, Australian state and territory governments established the National Emissions
Trading Taskforce (NETT) to develop ideas for a nijutisdictional ETS as part of a
policy response to the challengkreducing greenhouse gas emissions, and potentially to
link Australia to international carbon markets. The NETT played a formative role in

26. CEvansL abor 6s pl an f or a,Ekdtion@00gpolicy doceseatur ces s
ALP, October 2007, viewed 17 April 2009,

http://www.alp.og.au/download/now/071122  labors_plan_for_a_stronger_resources_sec
tor222 xx.pdf

27. Prime Ministerial Task Group on Emissions TradiRgport of the prime ministerial task
group on emissions tradindwstralian Government, Canberra, 31 May 2007, ppl3.

28. Liberal Party of AustraliaAustralia strong prosperous and secuiational Progress12
October 2007, p. 27, viewed 8 April 2009,
http://australianpolitics.com/elections/2007/libepalicy/07-10-

12 AustraliaStrongProsperousAndSecure.pdf
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building Australian commitment to an EFSNETToé6s f i nal report strol
establishment of a national &sions camndtrade scheme as soon as possible.

The Garnaut Climate Change Review was commissioned in April 2007 by the then Leader
of the Opposition, Kevin Rudd, and by the premiers of the six states and the chief
ministers of the two territories of Atralia. The Commonwealth Government joined the
Review in January 2008 after the change of government in the 2007 election. The Review
was required to examine the impacts of climate change on the Australian economy, and to
recommend mediumto long term pdicies and policy frameworks to improve the
prospects of sustainable prospefitylts draft and final reports, released in July and
September 2008 respectively, also strongly recommended the establishment of an
Australian cap and trade scheme.

Governmergports and draft legislation

The Rudd government responded to these developments by releasing a Green Paper on an
Australian ETS, which would be called the Climate Pollution Reduction Scheme (CPRS).
This paper put forward a possible design for the propeskdme and invited comments

in July 2008* This was followed by the release in October 2008 of detailed Treasury
economic modelling of the Australian economy under a reference scenario and two
scenarios incorporating assumptions consistent with the PR final government
decisions on the broad outline of the proposed CPRS were released in a White Paper in
December 200&" An exposure draft of the CPRS legislation and associated commentary
was released on 10 March 2009, with comments invited by 14 2G8B In response to
submissions and feedback on the draft legislation, the Government announced substantial

29. Garnaut Climate Change Reviegmissions Trading Scheme Discussion PaBanberra,
March 2008, p. 10.

30. National Emission3radingTaskforce Possible design for a nationgteenhouse gas
emissions trading scheme: Final framework report on scheme d&sgamber 2007

31 R GarnautThe Garnautlimate changereview:final report p. xiii.

32 Australian GovernmenCarbon Pollution Reduction Scheiingreenpaper, Canberra, July
2008.

33. Australian Governmenf u s t r lawl pollatiénguturei the economics of climate change
mitigation, Canberra, 30 October 2008.

34. Australian Governmen€arbon Pollution ReductioBchemd A u s t r law pollatiébns
futurei white paper, Canberra, 15 December 2008.

35. Australian Governmengxposure Draft Carbon Pollution Reduction Scheme Bill 2009
Canberra, 10 March 2009.
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changes to the CPRS on 4 May 26b@efore introducing the revised legislation into
Parliament on 14 May 2009.

Outline of proposed scheme

The fdlowing outline includes the announced changes of 4 May 2009 as well as the
changes to the Exposure Draft contained in the Bill itself.

Cap and trade

The proposed CPRS is a modified @apitrade scheme. Generally, in eapdtrade
arrangements:

A the goverment sets an annual limit for GHG emissions

A the government then either sells or issues emission permits (called,
interchangeably, emission units) to liable entities or other parties

A liable entities may reduce their emissions in line with the number okemss
units they possess; sell surplus emissions units if their emissions are lower than
their current number of units; or if they have insufficient units in relation to their
GHG emissions, buy additional units on a secondary market

A each liable entity the surrenders the number of emissions units equal to its
emissions over the relevant accounting period (for Australia this will be the
standard financial year running from 1 July to 30 June the following year)

A entities who do not surrender sufficient enossi units in relation to their
emissions are subject to a penalty, and

A there is generally no upper limit on the price of an emissions unit.

The proposed CPRS departs from the classical cap and trade model in respect of this last
point as it sets a fixed price on an emissions permit for the first year and an upper limit on
the price for the following four years (see below). Significantly, & baen drafted to
dovetail with theNational Greenhouse and Energy Reporting Act 200BER Act).

Emissions trajectories, caps and gateways

In order to meet the specified national emissions targets (see above) a trading scheme has

to follow a set GHG emigsns trajectory. The trajectory is governed by annual limits or

caps on the total emissions that will be alloweollowing is theinitial indicativenational
emissionsrgjectory that was proposed in the CPRBite Papet o me et Austral i
under he Kyoto commitment period

36. K Rudd (Prime Minister), W Swan (Treasurer) and Png/Minister for Climate Change
and Water)New measures for the carbon pollution reduction sché¢uimd media release,
Canberra, 4 May 2009.
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A 109per cent of 2000 greenhousasgemissions in 20101
A 108per cent 0R000 levels in 201112, and
A 107per cent of 2000 levelin 2012133’

Given the delayed start under the amended scheme and the fixed permit pricerst the f
year, there will now be no emissions caps for the yearsi2@l@nd 201112, and
Australia will need to achieve the above emissions reductions through other mechanisms
to meet its Kyoto commitment (which may include purchasing international offsets).

Under the CPRS, emissions caps will be set in the Regulations. Specific emission caps for

the years 20123 to 201415 are to be announced by 1 July 2010. Thereafter, national
emissions limits will be specified at least five years in advdhae.addition guidance

may be provided for emissions limits for additional years beyond thieyBee caps. This

wi || be through O6gatewaysdé that may be presc
lower limits to the caps for each year in the extended pericel White Paper stated that

the Government intends to provide up to ten years of gateways beyond tlyediveaps.

The emissions limifor each annual period will be reviewed each year. There will be a
strategic review of the schen® s g aeveey\ine years.The Government reserves the
righttoadjusb ot h t he schemeds aasdraums$tandesciminges and ga

I n the CPRS an emissions permit wild/l be know
The number of AEUsssued each year will be lower than the national emissions limits

required to meet the specified emissions trajectory. This is because about 25 per cent of
Australiabds emissions sour ces Odapringipalyoghe cover e
agricultura sector, facilities that emit less than 25 000 tonnes oj(eCger year and

emissions from deforestation.

Coverage

The CPRSwill cover dl six GHGs mentioned in Annex £ the Kyoto Protoal from the
schemeods co’mmencement

37. Australian GovernmentyVhitepaper, p. 4 23.

38. The legislation states that the Minister is required to take all reasonable steps to ensure that

the advance notice on caps as specified here is met. However, the Explanatory

Memor andum notes that othe phrase theseake al | r
provisions because, despite his or her best endeavours, a Minister cannot guarantee that

regul ations are made and not disall owedo6, p.

39. These are carbon dioxide, methane, nitrous oxide, sulphur hexafluoride, hydrofluorocarbons
and perfluorocdrons
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Generally,direct obligations wi apply to entities (i.e. companies, trusts, partngsshnd
the like), or individuals, that:

A haveat least ondacility that directly emits at least 280 taanes CQe per year
or an equivalent amount on a pro rata basis if the facility is not caurbyl the
entity through the whole of the relevant year

A the International Energy Agencays that average Australian emissions from
coal fired electricity and heat generation are about 1060 gramsp€OkWh?°
This means that one large cdiaéd power stdon (1000 MW capacity) may
emit about 9.3 million tonnes of GQer year, or about 370 times the 25 000
tonne threshold.

A import or manufacture synthetic GHGs of at least 25 000 tonnes gf @Can
equivalent amount on a pro rata basis, or

A have a landfilloperation that directly emits at least 10 000 tonnegeQfer year
and that facility is within a prescribed distance of another landfill facility
accepting the same classification of waste, which itself emits at least 25 000
tonnes CGe per year

All major industrial sectorsexcluding the exemptions outlined belomill be included in
the scheme. Initially the scheme will cover aboup@&Bcent of Australian GHG emissions
and about 1000 emitting facilitiés

If an entity or individual has a facility, dacilities, that each emit less than the above
limits, they are not liable under the proposed scheme, even if the combined total of GHG
emissions from all facilities under their control exceeds 25 000 tonngs g&Dyear.

Exemptions
Exemptions from theroposed scheme include:

A the agricultural sectorThe government is disged to include the agricultural
sectordirectly in the scheme in 2015, but a final decision will notizale on
this matter until 2013

A GHG emissions from the combustion of biofuelsd dmomass for energy,
including emissions from the combustion of methanenmfravaste land fill
facilities

A emissions from landfill siteslosed on or before 30 June 2008

A emissions from operating land fill sites due to waste deposited on or before 30
June 208

40. International Energy Agenc;02 emissions from fuel combusti@308 edition.
41, Australian GovernmentVhitepaper, p. 6 1.
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A deforestations not included in the proposed scheme. Forestry operatoroptay
into the scheme for reforestation credits but participation is not compulsory

A emissions from decommissioned underground coal mines, and
A offshoreemissions from exported fuels and materials.

Basis of operation

After the first year of fixed permit pricesaeh directly covered participant will be
required to purchasthe necessary number of AEW®& an auction (save those who are
eligible for directassistance or compensatiosee below). Auctions will be held monthly.
Auctions are to commence in 202011 for the 20122013 yearEach permit will cover
the emission of one tonne of carbon dioxide or its equivatetdrms of global warming
potential br nori CO, GHGs

AEUs (or an equivalent number ofternational emissionsredit®) see beloycovering a
participanés annual emissits must be surrendered by 15 December following the end of
the preceding financial yeaFhe first surrender of units will ear on 15 December 2012.

The AEUsbought at auction will be personal property with no limit on parties who may
hold them (i.e. investment banks and individuals may buy and hold these permits and later
sell them on a secondary market). These permits mayalbankedthat is, held over for

use in later years)

Liable entities may save unused AEUs from any one financial year for use in respect of a

|l ater financi al year . They may borrow up to
from the next yedrs ent i t |l ement . However, they have
borrowed amount.

Free AEUs will also be issued in relation to participating eligible reforestation projects and
the destruction of synthetgreenhouse gases. Should they choose to participagstry
operators may begin to accumul&EUs in relation to carbon stored in forestry projects
from 1 July 2010.

Individuals may request the cancellation of their AEUs and other emissions units.
Alternatively, this may be done through the proposedtralian Carbon Trust (see
below). Such requests will be granted providing they do not breach either the Regulations
or Kyoto Protocol rules.

Penalties

It is proposed that the scheme's governing Boihe Australian Climate Change
Regulatory Authority (theAuthority)d be provided with a range afompliance,antii
avoidancejnvestigative and enforcement powers and a range of mechanisms, including
civil penalty and criminal provisions, to respomdriouslyto nori compliance wih the
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Scheme. Directors and officeof a company found to be in breach of certain provisions of
the CPRS Act may also be fined. Fraudulent conduct in relation to the issuing of AEUSs,
may result in the offender being required to relinquish those unit®éseé3 of the Bill).

Antii avoidance provisions are also proposed in relation to the exemptions from liability
for small facilities (generally, those emitting less than 25,000 tonnes ¢ G€ year).
These are designed to capture entities that pursue artificial means to keep tligasfacil
below this threshold so as to avoid CPRS liability.

A limited financial penalty will apply if the required number of emissions units is not
surrendered to the Authority by the appropriate time. In the first yeari(2012) this

penalty will be $11per unit. The penalty in later year will be fixed by regulation but will

be limited to no more than 110 per cent of the average auction price for the particular
financial year. Thus, liable entities have an incentive to buy any necessary units through a
secondary market rather than simply paying a penalty if they do not surrender enough
AEUs. These penaltiewill not be tax deductibleAlternatively a liable entity may
undertake to surrender additional permits at a later date (the next year) if they do not
surrender enough permits by 15 December in
provision).

AEUprice cap

In 20172012 an unlimited number of AEUs will be available at a fixed price of $10 per
tonne CQe. Fixed price permits from the first year oeth pr oposed s chemeods
cannot be 6bankedd of saved for use in | ate

Scheme participants will have to pay the market price for permits from 1 July) 2012

subject to the following price caps. In 20123, an AEUOGs pri ceuswi | | n
five per cent real growth for each of the years 2010and 201112. The proportional

increase in the price cap is known as the indexation factor. In each of the three years
thereafter, te price cap will risdy this indexation factor for that partiemlyear, applied

to the previ Subdause 8§B)r The prige rcap doe a particular year will

apply until 15 December of the compliance year, and caps will cease on 15 December
2016.

The government will sell an unlimited amount of permitthatprice cap to liable engis
only. The permits sold under these arrangements td®oesold or banked. They are
automatically surrendered after issared canonly be used to acquit that entiyiability
for that year.

42, K Rudd (Prime Minister), W Swan (Treasurer) and P Wong (Minister for Climate Change
and Water)Carbon pollution reluction scheme: Support in managing the impact of the
global recessionjoint media release, Canberra, 4 May 2009.
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International linkages

The prgosed scheme will allow thenlimitedacceptance of the followinigyoto Protocol
emissions credits (or unit&) acquit emissions obligations:

A Certified Emssion Reduction Units (CER) generated under the Clean
Development Mechanism (but notiporary or long term CERS)

A Emission Removal Unit§ERUS) generated under the Joint Implementation
Mechanismand

A certain Removal Units (RMU).

A Notably, an Assigned Amount Unit (AAU) arising under the Kyoto Protocol will not
be accepted for CPRS purposes.

AAUs are units corresponding to emissions allocated to Annex | countries under the

Kyoto Protocol for the commitment period 20@812. The perits created under the

CPRS and issued to Australian liable entities are domestic units, and are distinct from
Australiads AAUs. The Authority wild.l creat e
interchangeable. Furthermore, AAUs from other countries not be accepted for

compliance under the CPRS. This policy will be reviewed for further international
commitment periods in the light of international developments.

Initially, other nori Australian emissions credits, such as those traded on the voluntary

cabon market, will not be accepted for CPRS purposes. Nor will emission permits from

ot her countryobés schemes, such as the New Zc¢
However, acceptance of these emissions credits or permits will be reviewed on a case by
casebasis.

Assistance to emissiamensive tradexposed industries

Assistance to emissiofistensive, trade exposed (EITE) industries will be dependent upon
the assessed industiyide weighted average emissions intensity of an activity. In
February 2009, he Department of Climate Change released a Guidance Paper titled
Assessment of activities for the purposes of the emissi@msive tradeexposed
assstance programAccording to this paper, and the changes announced to the CPRS
announced on 4 May 2009, for the first year of the scheme emissiemsive tradi
exposed (EITE) industries will receive either

A 94.5per cent of requiredneissions permitsrée of charge

for activities that have an emissions intensity above 2000 tonnegs (@D million
dollars in revenue or 6000 tonnes £Qper million dollars value added in the
specific assessment periam,

A 66 per cent of requiredneissions permits free @harge
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for activities that have an emissions intensity between 1000 tonngs &@ 1999
tonnes C@e per million dollars of revenue or between 3000 and 5999 tonngs CO
per million dollars value added in the specific assessment p&tiod.

About 25 per cenof the total pool of permits will be allocated to EITE industries, rising
over time with EITE sector growth. There will be no upper limit on the share of free
permits provided to EITE industrié$.

Rates of assistance will decline by 1.3 per cent per fyear the second year onwards.
Furthermore, the above assistance rates reflect changes announced on 4 May 2009 which
boost assistance by five per cent for the most emissions intensive category (from 90 to

94.5 per cent) and 6 per cent for the less emissimaensive category (from 60 to 66 per

cent ) . This boost (the o6gl obal recession |
assistance will be phased out completely i
also impose similar emissions restraimn their own industries, but five years advance

notice of any changes will be given.

Trade exposure is to be assessed in relation to trade shares (being the ratio of traded
quality of a product to domestic production) being greater than 10 per cent anarof

the years 20045, 200506, 200607 or 200708, or the existence of a demonstrated lack

of capacity to pass through costs due to the potential for international competition.

Eligibility of activities for EITE assistance has not yet been asse¥skce Gover nment
guidance paper <called for industry infor ma
decision on EITE eligibility”> Final details of eligibility and rates of assistance will be
provided in the Regulations.

43, 6Value addedd refers to the net contribution
the wealth created by the industry. It iscodated as earnings less costs of bolighgoods

and services. See Australian GovernmBigcussion paper: assessing emissions intensity

using a value added metyigciewed 12 June 2009,
http://www.climatechange.gov.au/emissionstrading/publications/pubs/assesssgjons

intensity.pdf

44, The Hon. Greg Combet AM MP, Addressthe Minerals Council of Australia Annual

Minerals week Conference, Sydney, 27 May 2009, p 7 & 8, viewed 9 June 2009
http://www.cimatechange.gov.au/minister/parl_secretary/speeches/pubs/minerals_council_
of australia_speech.pdf

45, Department of Climate Change (DC@)xsessment of activities for the purposes of the
emissionsintensive tradeexposed assistance program: guidance pap€C, February
2009, viewed 25 May 2009,
http://www.climatechange.gov.au/whitepaper/assistance/pubs/quidance _paper.pdf
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The EITE assistance programill be subject to fiveyearly reviews. The Expert Advisory
Committee will consider a range of matters in conducting those reffews.

Assistance to coal fired power generators

The coal fired power generation industry will receive assistance contingentathewh
individual facilities pass a power system reliability test and/or whether individual facilities
make windfall profits in the 2012014 or 20142015 years. Such assistance will be
available for five years after the commencement of the scheme (iumtilghe financial
year commencing 1 July 2016).

Other assistance

A $2.75 billionClimate Change Action Fund will be established to ease transition costs
for businesses, community sector organisations, workers, regions and communities
changing to awmperating environment that includes a price on carbon.

The coal industry will receive $750 million in transitional assistance throug!Ctiad
Sector Adjustment Fund

Petrol Fuel Excise and other taxes will be reduced to take account of the impact of the
proposed ETS on petrol the first three years of the scheme

Low and middle income households, and social security benefit and pension recipients
will received additional payments to offset the impact of the proposed ETS on utilities
bills.

These measeas will be implemented in separate legislation.
Voluntary Action

An Australian Carbon Trust will be established; comprising of a $50 million Energy
Efficiency Trust and a $25.8 million Energy Efficiency Savings Pledge Fund. A particular
feature of assistae available through the Energy Efficiency Trust is that it will provide
loans for businesses to undertake energy efficiency measures. These loans would be repaid
from the energy savings achieved by this investrifednder the proposed Pledge Fund,
individuals can calculate their savings from their investment in energy efficiency measures

46. For a list if these considerations, see: K Rudd (Prime Minister), W Swan (Treasurer) and P
Wong (Minister for Climate Change and Wat&grbon Pollution Reduction Scheme:
Support in Managing Impact of Global Recessioadia release4d May 2009, p 4, vieed
25 May 2009,
http://www.climatechange.gov.au/whitepaper/measures/pubs/mr_carbon_pollution_scheme.

pdf.
47. This is similar to the way in whichthe Uaid Ki ngdomés Carbon Trust
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and buy/retire AEUs from the scheffeContributions to the Pledge Fund will be tax
deducti bl e. Further, purchases of power fr
be recognised under the proposed scheme. Limits on the annual issue of AEUs will be
reduced in recognition of voluntary purchases of GreenPower above 2009 levels.

Independent Review

An independent expert advisory committee will periodically undertake kcpebiew of
the CPRS.

Administration

The Australian Climate Change Regulatory Authority will be established to administer the
proposed CPRS. This Authority will establish a register of all emissions units relevant to
the CPRS scheme as well as other smms units. The Authority will have related
information gathering and inspection powers and enforcement powers as outlined above.
Its decisions are subject to review by the Administrative Appeals Tribunal.

Market information

The Authority will be requiredo release market relevant information on the supply of
AEUs and | iable entitiesd requirements for

Date of commencement
The proposed scheme is to commence on 1 July 2011.
Basis of policy commitment

The proposed measures arased on the above mentioned government White Paper
entitedCar bon Pol |l ution Reducti on Sc hademsed Aust
by the Government on 15 December 2008.

Generally, the Australian gover nmeundeds pol
three broad categories:

A mitigation

A adaptation, and

A helping to shape a global solution.

48. K Rudd (Prime Minister), W Swan (Treasurer) and P Wong (Minister for Climate Change
and Water)Helping all Australians do their bit on climate chang@int media release,
Canberra, 4 May 2009.
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The proposed CPRS is the main policy respo
Government also argues that the CPRS contributes to shaping a global solution by
indicating Australiads preparedness to make
part of a global agreement. Others, however, argue that the proposed emissions reduction
targets do not represent Austr alentacbae f ai r S
overly conditional, and hence may inhibit the chances of such an agreement being reached.

Other policy responses under the three headings include:

A an expanded national Renewable Energy Target (RET) requiring that 20 per cent
of Au st rriity suppdy some from cehewable sources by 2020.

A increased investment in low emissions energy research and development, for
example the Commonwealth has made a substantial contribution to the Global
Carbon Capture and Storage Instiftitand Cooperative &earch Centre for
Greenhouse Gas Technologies, and recently announced the Clean Energy
Initiative>®

A increases in energy efficiency for buildings, transport and in other fields, for
example through the Green Building Fund, the Retooling for Climate Change
Program, and the Climate Ready Program

A adaptation measures such as the National Climate Change Adaptation Research
Facility (this particular policy response is less advanced than other responses),
and

regionaland bilateral agreements for GHG emissions reduction action in support of the
realisation of a global solution, such as the Indonesia/Australia Forest Carbon
Partnership?

Committee consideration

At the time of writing, the current Bill has not been reddrto any committeeThe
original Bill and relatedCPRSbills werereferred to the Senate Standing Committee on
Economics for inquiry and report by 15 June 2009. Details of the inquiry are at
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_2_09/index.htm

49, K Rudd (Prime Minister) and M Ferguson (Minister for Resources, Energy and Tourism),
Global carbon capture and storage initiativeedia release, Canberra, 19 September 2008.

50. See J St yl e sBudget@000: dimdtelcieangg and énedégy Bt Revigw
2009 10, Parliamentary Library, Canberra, viewed 25 May 2009,
http://www.aph.gov.au/Library/pubs/RP/BudgetReview2Q08limate Energy.htm

51. S Yudhoymo (President Republic of Indoneki& Rudd (Prime Minister of Australia),
Australia Indonesia Joint Leaders Statement on Climate Changgia releaselakarta, 13
June 2008, viewed 15 April 2009,
http://www.pm.gov.au/media/release/2008/media_release 0315.cfm#carbon
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The Senate Standing Committee on Econornmsipleted its inquiry and report on the
Exposure Draft of this Bill on 16 April 2009Details & the inquiry are at
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/info.htm

The exposure draft legislatiemasconsidered under broader terms of referdncthe
Senate Select Committee on Climate Palaryreport by 15 June 2009. Details of this
inquiry are atttp://www.aph.gov.au/SENATE/committee/climate_ctte/index.htm

TheSenae Sel ect Committee on Fuel and Energyéo
into the impact of an emissions trading scheme on the fuel and energy industry. The

Committee released an interim report on 7 May, before its final report due by 21 October

2009. Details of the inquiry are at
http://www.aph.gov.au/SENATE/committee/fuelenergy_ctte/index.htm

The Joint Standing Committee on Treaties released its Report 100 on theP{gtaicol

on 19 March 2009. The report gives recommendations relating to the extent and type of
mitigation action and targets that Australia should adopi ggsto. Details of the inquiry

are athttp://www.aph.gov.au/HOUSE/committee/JSCT/25june2008/index.htm

Position of significant interest groups/press commentary

Please note this section has not been updated for recent developments. The views of
significant interest groups remdargely unchanged from those contained inDiggestto
the original Bill.

Throughout the legislation drafting process, comments from business and industry groups
have been primagl negative, although progressively less so. Generally financial,
insurance and investment organisations are in favour of the scheme, and for details and
timetables to be finalised sooner rather than later. Renewable energy groups are strongly
in favour of the proposed schem&.Many carboitintensive industry groups are also
generally supportive of the scheme and its timetable; they cite the need to establish
certainty for investment and forward plannifig.

52. J Breusch, 60 Busi nes s Audtialian fidandal review38 Apiilmat e c¢c han
2009, p 7.

53. Senate Standing Committee on Econoriogoosure draft of the legislation to implement
the Carbon Pollution Reduction Scherfieal report, April 2009, p. 10, viewed 3 June
2009, http://www.aph.gov.au/senate/committee/economics_ctte/cprs_09/report/report.pdf
Origin EnergyOrigin supports Carbon Pollution Reduction Schemedia release, 30
April 2009, viewed 1 May 200%ttp://www.originenergy.com.au/news/article/asxmedia
releases/1018
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Industry and business concerns

The Business Council & Australia (BCA) considers that any final design for an
Australian ETS should have bipartisan support. BB is supportive of the amended
legislationannounced on 4 May 200But stresses that further alterations should be made
to the exposure legislath with regard to the criteria for granting assistance to EITE
industries This should be broadened to includempetitiveness measures. Compensation
should also be increased for asset value loss for the coal fired power sector. Importantly,
the BCA requets independent reviews of the scheme to be undertaken by the Productivity
Commission, or a board that includes a member of this commission. The BCA urges the
government to finalise the deta$ the scheme, and for the Senate to pass the proposed
legislaton to provide investor certainf® °

The Australian Industry Group (AiG) supportsthe introduction of a cap and trade

scheme and the swift passage of legislation in 2009 to provide investment certainty to
business>® However, it would like to see broader eligibility criteria for firms to be classed

as EITE to qualify for assistance, and increased amount of free permits issued to these

firms. In particular, the AiG would support reducing the minimum target (i.e.\teepBr

cent reduction by 2020) as an insurance against the breakdown of international
negotiatons/ 1 t has flagged that it still needs to
call to delay the passing of legislatith.

The Australian Chamber of Commerce and Industry (ACCI) also supportsthe

introduction of an Australian ETS, and has noted that the changes announced on 4 May
2009 were 6much needed?d. However, the ACCI h
target may be too ambitious and has sougHitiatal details on the assistance available

for small and medium sized industri@4 °° Acting chief executive Greg Evans has stated

54. Business Council of Australidustralia needs the right emissions trading schemetlia
release, 26 May 2009.

55. Greig Gaiely, Presid# of the Business Council of Australleederal government
announcement regarding changes to the proposed carbon pollution reduction scheme
media release, Melbourne, 4 May 2009.

56. Australian Industry GroupAi Group welcomes changes to CRRfediarelease, Canberra,
4 May 2009.

57. Australian Industry Grougubmissiorio Senate Economics Commitiésquiry into the
exposuredrafts of legislationto implement the Carbon Pollution Reduction Scheme,
Canberra, 26 March 2009, viewed 16 April 2009,
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub90.pdf

58. Australian Industry Group/Ve need to work to get the best emissions mgdcheme
possible media release, 26 May 2009.

59. Australian Chamber of Commerce and Indugfigrbon Emissions: Delay helpful but more
work needed on costsiedia release, Canberra, 4 May 2009.
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that more needs to be done to assess the financial impactalicbusinesses, in terms of
energy cost§!

A The Minerals Council of Australia (MCA) hasseveral keyeservations over the
proposed CPRS. It claims that the scheme design is out of step witlscihieenes
being implemented globally, is not calibrated with @vailability of low emissions
technologes, and willimpse t he worl ddéds highest <carbo
proposed $40 price cap for emissions permits is too high and will not prevent
damaging carbon price volatility. It is concerned that these design features will
make meeting the proposed 2020 takgel challenging.

A Although the MCA welcomed certain aspects of the changes announced on 4 May, it
is still concerned that the auctioning of AEUs will not be gradually introduced, and
thatthe scheme will distort domestic economic activity by imposingefit carbon
costs onvarious sectors of the econofffylt is wary of a complex scheme design
with critical elements (including the treatment of emissiomsnsive tradexposed
firms) being dealt with in regulations, which adds uncertainty iamabses high
compliance burden

A The Council has voiced concerns over results of modelling undertaken by Concept
Economics showing that, under the proposed CPRS, almost 24,000 jobs would be
lost from the minerals sector by 2020. In light of this, the Minerals Cbhakeves
that a oO6phased approach to the introduct
thousands of jobs while still delivering the required environmental bef&fifé.

60.  Australian Chamber of Commerce and Indus&@CI Subngsion to Senate Standing
Committee on Economics Inquiry into CPRS draft legislatitanberra, March 2009,
viewed 16 April 2009,
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub124.pdf

61 O60Busi ness ReactABGRadit MatioGaPARSHaliah@loadgasting
Corporation, 28 May 2009, viewed 2 June 2009,
http://www.abc.net.au/rn/breakfast/stories/2009/2582792.htm

62. 0 ETS d eAB@&RadiadNatjonalAustralian Broadcasting Corporation, 5 May 2009,
viewed 2 June 2009itp://www.abc.net.au/rn/breakfast/stories/2009/2560831.htm

63. Minerals Council of AustraliaSenate Economics Committeeyuiry Carbon Pollution
Reduction Scheme Bill 20@8d associated legislatipubmission, March 2009, viewed
16 April 2009,

http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub69.pdf

64. Mi ner al s Co un23j510 jobsflost Ahe sinarads linduatry by@020 under
emissions schene, media rel ease, 22 May 20009.

Warning:
This Digest was prepared for debate. It reflects the legislation as introduced and does not canvass subsequent amendments.

This Diges$ does not have any official legal status. Other sources should be consulted to determine the subsequent officidlesiitus of t


http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub124.pdf
http://www.abc.net.au/rn/breakfast/stories/2009/2582792.htm
http://www.abc.net.au/rn/breakfast/stories/2009/2560831.htm
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub69.pdf

30 Carbon Pollution Reduitin Scheme Bill 2009 [No.2]

The Australian Coal Associationconsiders that the announced changes anévedut
i's seeking the c @aaan EITH thdusry soythatsit magcessthe s i o n
proposed assistance measifres®®

The Australian Petroleum Production and Exploration Association(APPEA) and the

Australian Institute of Petroleum (AIP) have concerns over the extensive use of

regul ations to provide additional detail s ¢
considers the differing levels of assistance provided to the EITE sector unsatisfactory.

;Ll'lgg APPEA would also like to see more assise for the liquefied natural gas industty.

The Australian Bankers Association has also expressed concerns over the use of
regulations to provide details of the proposstheme (see main provisions section for
further discussion)® Further, the assiation is concerned that the changes announced on
4 May 2009 will create additional complexity, uncertainty and costs for business and other
market participants, as well as inhibit the development of carbon métkets.

65. Australian Coal Associatigisubmission to the Senate Economics Committeiiry into
the exposure drafts of the legislation to implement the Carbon Pollution Red8ctieme,
Canberra, 284arch 2009, viewed 1B8pril 2009,
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/suh106.pdf

66. Australian Coal Industry AssociatioB,P RS changes positive but | eav
export out in the coldmedia release, 4 May 2009.

67. Australian Institute of PetroleurBubmission to the Senate Economiwguiry into the
exposure drafts of thegislation to implement the Carbon Pollution Reduction Scheme,
Canberra27 March 2009, viewed 1B8pril 2009,
http://www.aph.gov.au/Senate/committee/econsnitte/cprs _09/submissions/sub115. pdf

68. Australian Petroleum Production and Exploration AssociaBoilpmissiorto theSenate
Standing Committee on Economicguiry into the Exposure Drafts of the legislation to
implement the Carbon Pollution Reducti®ahemelMarch 2009, viewed 16 April 2009,
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub111.pdf

69. Australian Petroleum Prodtion & Exploration Association Limited?rogress made on
CPRSI changes still required to deliver significant resuttsedia release, Canberra, 4 May
2009.

70. Australian Bankers Association, Submission to the Senate Standing Committee on
Economics)nquiry into the exposure drafts of the legislation to implement the Carbon
Pollution Reduction Schem@anberra26 March 2009, viewed 18pril 2009,

http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/subl107.pd
f.

71 Australian Bankers AssociatioARBA comment s on Feder al Gover nme
proposed Carbon Pollution Reduction Schemedia release, Sydney, 4 May 2009.
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A The Energy Supply Association of Austalia supports the introduction @n ETS
as essential for promoting investmnfidence, however it claims theten a five per
cent emissions reduction target will cause several coal fired power stations to close
or scale back power production. It fedist a fivé year range of scheme emissions
caps is too short for certainty for the power industry. It also suggests that the
proposed assistance to strongly affected industries (i.e. coal fired power stations) is
inadequaté?

The Australian Pipeline Industry Association notes that the proposed legislation does
not allow liable entities who hawntered into long term contracts fixing the price of their
product, to pass any cost increases arising from the CPRS through to their cuStomers.

Both theAustralian Aluminium Council (AAC) and theCement Industry Federation

(CIF) are concerned about the gradual withdrawal of assistance to EITE industries over
time, in the absence of similar emissions restraints being imposed on its major
competitors. Furtherhe AAC wishes to see 90 per cent of the necessary permits being
made available to all such industries (of which it is one) instead of between 60 and 90 per
cent. The AAC notes that some activities necessary to its continued operation are not
capable of regiving assistance as either strongly affected or EITE activities. The result of
this is that the proportion of its free permits for the aluminium industry is well below the
90 per cent mark! The CIF proposes that highly EITE industries should all rectdge

per cent of permits fre®.

The Australian Plantation Products and Paper Industry Council noted potential
shortcomings with the forestry related componeritshe proposed scheme. Principally,

72. Energy Supply Association of Australia, Submission to the Senate Standing Committee on
Economics)nquiry into the exposure drafts of the legislation to implement the Carbon
Pollution Reduction Schem@anberra23 March 2009, viewed 18pril 2009, viewed16
April 2009,
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub21.pdf

73. Australian Pipeline Industry Association, SubmissiotheoSenate Standing Committee on
Economics)nquiry into the exposure drafts of the legislation to implement the Carbon
Pollution Reduction Schem@anberra26 March 2009, viewed 18pril 2009
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub06.pdf

74.  Australian Aluminium CouncilSubmission to the Senate Standing Committee on
Economics)nquiry into the exposure drafts of thegjiglation to implement the Carbon
Pollution Reduction Schem@anberra26 March 2009, viewed 1B8pril
200ttp://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub59.p
df.

75. Cement Industry FederatioBubmission to the Senate Standing Committee on Economics,
Inquiry into the exposure drafts of the legislation to implement the CarbortiBollu
Reduction Schem€anberral9 March 2009, viewed 18pril 2009
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub14.pdf
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certain aspects of the draft provisions may actually dregmuforestry operators from
opting to participate in the CPRS.

The Australian Landfill Owners Association (ALOA) has raised concerns that the

measurement techniques for estimating GHG emissions from landfill operations is not yet

sufficiently accurate, ith possible error margins of 30 percent. Further, it argued that the

inclusion of emissions from waste deposited in the past (legacy waste provisions) creates

significant difficulties and unfairness for the sector and should be removed, and the
scheme shadd be aimed at future behaviollr.These concerns have been largely

addressed by the changes made to the exposure draft legislation in the CPRS BiIll

introduced into Parliament, and have been well received by the Australian Industry

Group/®

Environmentabgps concerns

Some environmental groups feel that the proposed Australian targets are not consistent
with Australiabs O6fairé share on the over al

increased to at least an unconditional 25 per cent reductid9%hlevels. They are also

concerned over the proposed assistance to EITE, claiming it should be reduced and over
time withdrawn altogether. Importantly, all environmental groups highlight the fact that

the proposed scheme does not allow the achievemewtdumtary or additional action by
individuals, communities or states to reduce overall emissions limits.

Generally, environmental groups did not support the proposed CPRS as outlined in the

exposure draft legislation. However in the wake of the changesuaced on 4 May 2009

many environmental, social welfare and union groups, such as the Southern Cross Climate
Coalition, now support the scheme and are calling for the passage of enabling legislation

in 2009° Other groups find the changes to the targksigenuous and the slower start

and increased compensation to EITE industries caiymaductive®

76.

7.

78.

79.
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Australian Plantation Products and Paper Industry Council, Submission to the Senate

Standing Committee on Economitsguiry into the exposure drafts of the legislation to

implement the Carbon Pollution Reduction Schebamberra26 March 2009, viewed

16 April 2009
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub36.pdf

Australian Landfill Owners Associatiomquiry into the RS Exposure Draft Legislation,
Submission prepared by the Australian Land Fill Owners Assocj&@p0 viewed 16

April 2009,
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub50.pdf

H. Rideout,CPRS landfill waste changes a victory for common causelia release,
Australian Industry Group, 14 May 20009; J
e mi s s AustrnaligroFjnancial Reviewl5 May 2009, p. 4.

The Southern Cross Climate Coalition consists of the Australian Council of Social Service,
Australian Council of Trade Unions, the Climate Institute, and the Australian Conservation
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The Total Environment Centre has expressed concerns mainly over the proposed GHG
emissions targets. It claims that in combination with unlimited use ofAwnstralian

emi ssions permits they may see Australiats
this may well be the case). It is also concerned that as Australian emissions permits will be
property rights there will be a massive transfer of weattimfthe public to the private

sector. Combined with the proposed assistance to the EITE industries (which it claims
discriminates against recycling industries), polluters will achieve windfall profits. The

Total Environment Centralso calls for emissionfom all closed landfill siteso be

included in the scheme and claims that proposed emissions measurement methods for land
fill sites are inaccurate, and need improventént.

The Australian Conservation Foundation (ACF) shared many of these concerns and
also considered that the draft legislation did little to promote renewable energy, energy
efficiency and healthy eco systeffisThe ACF did not support the introduction of the
CPRS legislation to Parliament as outlined in the exposure draft, however, thBa&CF
changed its position following the changes announced on 4 May®2008ontinues to

Foundatio. See WWIFAustralia,Time to move on climate action and the low carbon
economic recoverymedia release, Sydney, 4 May 2009, viewddrge 2009,
http://wwf.org.au/news/timgo-move-on-climate-action/

80. Nature Conservation Council of NS\hint statement to Prime Minister Kevin Rudd about
the Carbon Pollution Reduction Scheme amendméniay 2009, viewed 9une 2009,
http://nccnsw.org.au/index.php?option=com_content&task=view&id=2798&Itemid=646
Greenpeace& TS still off targetmedia release, 4 May 2009, viewed 9 June 2009,
http://www.greenpeace.org/australia/neavelevents/media/releases/climatigange/ets

still-off-target

81 Total Environment Centr&ubmission to Senate Economics Committee: Inquiry into the
exposure draftsfdegislation to implement the Carbon Pollution Reduction Scheme
Canberra, 25 March 2009, viewed 16 April 2009,
http://www.aph.gov.au/Senate/committee/equits_ctte/cprs_09/submissions/sub79.pdf

82. Australian Conservation Foundatiddybmission to Senate Standing Committee on
Economics: Inquiry into the exposure drafts of legislation to implement the Carbon
Pollution Reduction Schem€anberra, 25 March 2009, viewed 16 April 2009,
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub141.pdf

83. O PascoéAustralian Conservation Foundatiprirestimony before the Sen&anding
Committee on Economics, Inquiry into the exposure drafts of legislation to implement the
Carbon Pollution Reduction Schenkepof Committee Hansay@4 March 2009, p 46. The
reasons for thiare that ACF view the targeted emissions reductions are too small, the
number of free permits as excessive and the support for renewable energy and voluntary
action as inadequate
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push for amendments to the legislation but welcomes the new 25 per cent target and calls
for the Senate not to delay passing the Bflls.

Generally, theClimate Institute (TCI) has been an ongoing supporter of an Australian
ETS. It released a report detailing the effect of proposed climate policies on Australian
jobs. The results of the modelling demonstrated that more than 26,200 jobs might be
created by renewable engrgrojects:”

TCI welcomed the 4 May change to the legislation enabling an Australian emissions
reduction target to be set at 25 per cent reduction on 1990 levels, commensurate with an
appropriate global agreement being reached. In its submission to the E@onomics
Committee inquiry into the exposure draft legislation, TCl also said that it would like to
see EITE industries required to improve emissions performance by four per cent per
annum, and for assistance to EITE industries to be automaticallye@dnce an effective
international agreement enters into force. Also, TCl suggested that assistance be
contingent on recipients publishing an annual, externally audited report on emissions
abatement opportunities in their operations. It recommendeeédfsation should include

a commitment to move towards full auctioning of all permits with resulting revenue
channelled towards the following priorities: vulnerable low income communities;
research, development and deployment of clean technologies; gmuttsign adaptation

and mitgation in developing countries.

Additionally, an organisation, such as the Productivity Commission, should be empowered
to annually report to the Parliament on real, proxy and shadow carbon prices in competitor
countries>®

Coaltion/Greens/Family Filistdependent policy position/commitments

As at the time of writing, opposition parties and independent senators remain opposed to

theGovernment 8s proposed design of the CPRS.

CPRS and have, beten them, proposed a variety of competing design changes for the
government 6s consideration.

84. Australian Conservation Foundatiddgalition climate targets are welca@anproposed delay
is not media release, 26 May 2009.

85. Climate InstituteRegional Australia isleanenergyjobswinner, media release, 25 May
2009, viewed 28 May 2009,
http://www.climateinstitute.org.au/index.php?option=com_content&view=article&catid=39
:mediareleases&id=434:.regionalustraliais-cleanenergyjobswinnier&ltemid=36

86. The Climatenstitute,Submission to the Senate Economics Commjittéequiry into the
Exposure Draft Legislation to Implement the Carbon Pollution Reduction Scheme
Canberra, March 2009, viewed 17 April 2009,
http://www.aph.gov.au/Senate/committee/economics_ctte/cprs_09/submissions/sub105.pdf
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TheCoalition

The Coalition has further developed its position on the CPRS, recently releasing a list of

key amendments to the CPRS for negotiation with the fBovent. These are as follows:
87

Trade Exposed Industries

A amend the CPRS to provide a single level of assistance for emissions intensive
trade exposed (EITE) industries at 94.5 per cent until 2015 and 90 per cent
thereafter

A lower the threshold for assistance from the CPRS proposal of 1000 tonnes of
CO2 per $1 million of revenue to 850 tonnes of CO2 per $1 million

A continue to provide assistance to Australian EITE industries at 90 per cent until
80 per cent of their internatiah competitors have also implemented carbon
abatement measures

A include primary food processing such as dairy and meat in the EITE scheme.
and

A dlow industries that include a series of sequential or parallel production
processes to have these assessadsamgle activity in determining assistance.

Agriculture

A permanently exclude aguttural emissions from the CPRS, and

A obtaingovernment agreement to introduction of an agricultural offset scheme in
line with similar offset schemes to be introduced amparable economies such
as the US and EU.

Coal Mine Emissions

A exclude coal mine fugitive emissions from the CRBR&d

A provide the Minister with authority to use regulation to control fugitive
emissions with the objective of achieving a 30 per cent reduction by 2025 as
technology and international best practice allow.

Lower Electricity Prices
A the Coalition will continue to adwate an intensitpased cajandtrade model

for generators. This delivers the same emissions cuts as the CPRS but with a
much smaller increase in electricity prices

87. The M Turnbul | MP , Leader of dbbandRegupeosi ti on,
Costsb, media release, 18 October 2009, htt p
viewed 26 October 2009
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A this would greatly reduce the burden on small and-siadd businesses, which
receive no ompensation for higherpowe bi | | s under Labords pi

A under the CPRS retail electricity prices will rise by close to 20 per cent in the
first two years. Under an intensity approach, retail electricity prices would rise
by less than 5 per cem thefirst two years, and

A if the Government continues to refuse to consider the intensity model, the
Coalition will negotiate for an alternative approach to cushion -tesar
electricity price increases for small businesses.

Compensation for Electricity Gendéoas

A coaHfired generators must be better compensated for loss of value they
experience from the CPRS, to ensure security of electricity supply and enable
them to transitiond lower emission energy sources

A the CPRS offers codired generators 130 mitin permits over five years worth
$3.6 billion. Yet three respected private sector analysts estimate their losses at
$9i $11 billion

A assistance should be increased to 390 million permits over 15 years (or about
$10 billion). Assistance should be allocatedatl generators in propiion to the
losses they suffer, and

Ain the absence of access to the Gover nme
represents the Coalitionds best esti mat
given the available data.

EnergyEfficiency and Voluntary Action
A the Coalitionwi | | negot i atwhite ¢edifrcatdenenyadfficiemcy a | o]

scheme so households and businesses earn credits for efficiency measures, and
contribute to reducing national emissipaad

A likewise, the Calition supports creation of a voluntary offset market in advance
of the introduction of the CPRS, and amending the CPRS to ensure voluntary
abatement leads to a lower national level of emissions.

The Australian Greens

On 12 October 2009, the Greenmslesed their Safe Climate Bill which they have

described as: o6a collection of 12 Ilinked bil
energy efficiency, clean transport and forest protection, supported by a real pachan
schemed6. Tlllsear@r oposed B

A The Safe Climate (Emissions Trading Scheme) Bill 2009

A The Safe Climate (Renewable Energy Electricity) Amendment Bill 2009
[Renewable Energy Target]
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A The Safe Climate (Renewable Electricity Fa&ed ariff) Bill 2009
The Safe Climate (Renewable Enetgirastructure) Bill 2009

The Safe Climate (Energy Efficiency Access and Savings Initiative) Bill 2009
[The EASI scheme]

The Safe Climate (Energy Efficiency in Nétesidential Buildings) Bill 2009
The Safe Climate (Energy Efficiency Opportunities) Bill 200

The Safe Climate (Energy Efficiency Target) Bill 2009

The Safe Climate (Sustainable Transport Infrastructure) Bill 2009

The Safe Climate (Fringe Benefits and Fuel Credit Restrictions) Bill 2009
The Safe Climate (Native Forest Carbon and BiodiveRibtection) Bill 2009
The Safe Climate (Green Carbon) Bill 2009

> 3>

To Do Do o Io Io I

The package of Billsvasreleased essentiallg &xposure draftdéiowever, one of the Bills
in the package has already been introduced in the Senate, while others are still going
through theconsultation phase.

On 17 September 2009, the Safe Climate (Energy EfficientR&sidential Building

Scheme Bill) 2009 was introduced into the

an emissions intensity cap and building efficiency certifidedeing scheme for nen
residential buildings to provide an economic incentive for investment in energy efficiency,
and for r el%®atisé@aendeduorapdeesssa@n@ of the limitations of the broader
emi ssi ons t °B®ukitontle highty éicknina dature of the Bitndits wide
ranging implications for owners of namsidential buildings (such as shopping centres,
hospitals, schools, hotels and so forth) it weferred immediatelyto the Economics
Legislation Committee for inquiry and reqp by 10 March 2010.

Key features of the Safe Climate (Emissions Trading Séheme) Bill:

A anational emissions reduction targétat least 4@er centelow 1990 levels b2020
in the context of global agreement

A subject to global agreement, scheme capstrbe set in lingvith the ultimate 350 ppm
goal

.

88. Senator O6Brien, Sel e c Na Ibof 2609SeteDebateslT o mmi t t e

September 20Q9p. 6913
89. Appendix, &lection of Bills Committee Report No. 15 of 2009.

90. The Australian Greens, The Safe Climate Bills, 12 October 2088ia release and
additional materia) http://greensmps.org.au/tsafeclimatebills , viewed 27 October
20009.
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A al permits will be subject to auctiaather than free grandfathering

A use of Pr of & smiade foremissions anteriside trade exposed industries
requiring the Productivity Commission to advisetbe minimum level of assistance
necessary to compensate for lokgternational competitiveness

A coverage othe same sectors as the CPRSdfigctively including théransport sector
in the scheme rather thasffsetting the entire price signal witteductions in fuel
excise

A excludes the use afprice cap
A limited use ofimported permitsn the scheme to 2fer cenin total

A a proportion of revenue from the scheme is to be useithance adaptation and
mitigation measures in developing countries roand above dsting overseas
development aid

A voluntary actionby governments, groups or individuals is encouraged by subtracting
total voluntary emissions reductions in each yeamfthe following year's target, and

A eamarks a substantiabvenee for investnentin activities such as
- upgrading energy efficiency in homes, commercial buildings and industry;

- R&D and commercialisation funding for renewable energy, as well as upgrading
to a smart electricity grid to enable energy efficiency and renewableyenerg

- providing debt guarantees to those wishing to invest in large renewable energy
generation;

- i mpl e melust Tramgtion®plans for communities most at risk from the
transition,

- investing in skills audits, training programs and seed funding for clean
industries;

- some direct compensation measures for low income earners; and

- bus, rail and bike infrastructure and redesigning urban areas around people
instead of cars.

Further details relating to the other Bills in the packageare available at
http://greensmps.org.au/blog/launchis@fe climate bill#

Independents and Family First
Senator Xenophon

Senator Xenophon and the Coalition jointly commissioned a report by Frontier
Ecoromics. That reporproposes a hybrid scheme (a baseline and credit scheme) which
they argue would provide for a doubling of the unconditional reduction in greenhouse gas
emissions, at a much lower cost. Senator Xenophon supports deeper cuts in greenhouse
gas emissions and remains concerned that the scheme proposed by the government will
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not achieve this in an economically responsible manner. He is concerned that the CPRS
emphasizes penalties at the expense of incentives and believes that the approach
recomnended by Frontier Economics will be more efficacidds.

Senator Fielding

Senator Fieldingés position is perhaps bes
concerns that he has raised in relation to the CPRS. In brief, these are:

A questioiing of the pecise scientific basis of climate change projecticaldjough
acknowledging that climate change is a real and apparent occurrence

A aprefeencet o del ay any finalisation of Austr al
after the forthcoming United Natiorconference on a global response to this issue in
Copenhagen in December, and

A aconcern about the economic impact of the CPRS on working families, particularly on
the potential for steep rises in utilities prices and potential loss of employment
opportunites??

Any consequences of failure to pd3$he CPRS Bills as double dissolution triggers

Given both the shoreand longterm implications of the proposed CPRS, this Bill is one of
the most significant pieces of legislation to come before Parliament émtrémes. Its
implications are nothing less than &cgenfiguration of the Australian economy towards a
low GHG emissions stance.

Where there is a deadlock between the House of Representatives and the Senate, section
57 of the Australian Constitution pridles for a double dissolution (of the House of
Representatives and the full Senate) as a procedure to resolve such a deadlock, subject to
certain conditions being m&t.As they apply to the current situatidwo of the main
procedural conditions are:

91 Senator N. Xenophoi©Gampaigns climate change webpage
http://www.nickxenophon.com.au/campaigns.php?idreived 260ctober 2009.

92, Summary based on material on Senator Fielding Climate Change website,
http://www.stevefielding.com.au/climate_changetessed 27 October 2009.

93. Section 57n part provides: df the House of Representatives passes any proposed law, and
the Senate rejects or fails to passitpasses it with amendments to which the House of
Representatives will not agree, and if after an interval of three months the House of
Representates, in the same or the next session, again passes the proposed law with or
without any amendments which have been made, suggested, or agreed to by the Senate, and
the Senate rejects or fails to pass it, or passes it with amendments to which the House of
Representatives will not agree, the Gover@eneral may dissolve the Senate and the
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A that the content of the reintroduced CPRS Eillsust be the same as the Bills as
they were when passed by the House of Representatives

A the period between (i) thigenate rejectinthe CPRS Bills (13 August 2009) and
(ii) the passing of the reintroducedliBiby the House of Representative must be
at least three months

The first condition is satisfied by the CPRS Bills. In relation to the second, the Minister
has said the Government intends that the Bills be voted in the week beginning 16
November2009% If so, his would satisfy the second condition.

Once the requirements for auble dissolution are met, theo@&rnment does not have to
use the double dissolution triggenmediately. The Gvernment has up until six months
before the maximum term of the Hmm of Representatives expires. Thus in theory, a
double dissolution election on this issue could take place as late as 16 Octob&t 2010.

Financial implications

The following table outlines the potential financial impact on the federal budget of the
proposed scheme.

94,
95.

96.

97.

House of Representatives simultaneously. But such dissolution shall not take place within
six months before the date of the expiry of the House of Representatives bipeféifix
timed

Note that only one Bill is required to form the double dissolution trigger.

This issue of requiring the text of the Bills
more depth ik Magarey,Alcopopsmakes the House see double: 'the proposed law' in

section 57 of the ConstitutioResearch paper, no. 32, 2008, Parliamentary Library,

Canberra, 2009, viewed 20 October 20689:/Avww.aph.gov.au/Library/pubs/rp/2008

09/09rp32.pdf That paper discusses whether very minor;sudvstantive, variations in text

would be permissible under section 57. It also reviews the suggestion that textual identity is

not enough andenhhat yécdrmoexmowmal ity of surroun
legal effect) is also required under section 57, noting however that any such requirement

would be problematic.

See
http://www.climatechange.gov.au/en/minister/wong/2009/transcripts/October/tr20091019.as
px, viewed 20 October 2009

See further AxifarlyDonble Disoletier®ABC BlectionsMay 14 2009,
viewed 10 June 2008itp://blogs.abc.net.au/antonygreen/2009/0%bgouncing.htmil;

Rob Lundie Australian elections timetahl®ackground Note, 4 June 2008, Parliamentary
Library, 2008, viewed 10une 2009http://www.aph.gov.au/Library/pubs/BN/2008
09/Aust_elections.pdf
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Table 1: Potential CPRS impact on Federal Budget ($bn)

Year 201@2011 | 201B2012 20122013

Revenue from selling permits n.a. 4.5 13.0

Source: Explanatory Memorandtfin

The size of these revenue impacts are less certain than usual as the proposed scheme may
be subject of extensive amendment before being passed by Parliament and the price of
AEUs is uncertain in the 2012013 and later years.

The government intends to rexty all revenue generated by the selling of AEUs to assist
both households and business adjust to the introduction of the proposed Sthame.
overall project fiscal outcome after this redistribution is shown in the following table.

Table 2: Net projectéidcal impact of CPRS ($bn)

Year 20092010 | 201@2011| 20152012

Net impact on Federal Budgg -0.3 0.8 -0.5

Source: Explanatory Memorandum

Key issues

There are several key issues that emerge from the above background in respect of the
proposed schem@riefly, they are:

A whether a cap and trade scheme is the
emi ssions reduction targets, in concert

A in the light of the identified criticisms of the proposed scheme, whether to
proccel and pass | egislation this year or
emissions control

A if the proposed scheme is to be legislated what is the appropriate commencement
date, 1 July 2011 or some later date

A what are the appropriate targets for AustraleahG emissions reduction?

A will the proposed scheme cause significant carbon ledékdge is, the
movement of industrial activities/additional investment in emissions intensive
activities to a location that is not subject to emissions constraints

98. Australian Governmengxplanatory Memorandum to the Carbon Pollution Reduction
Scheme Bill 2000 her eaft er OExpl| alblaydoOyp.MMe mor andumob)

99. Explanatory Memorandum, p. 23.
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A related tathe previous point, does the proposed scheme provide the right amount
of transitional assistance to EITE and the coal fired power industries? Should the
range of industries being classed as EITE be expanded, most notably to include
certain coal mines armbal fired electricity generation

A does the scheme have appropriate coverage

A should there be an explicit link between the level of GHG emissions abatement
achieved through voluntary action and the annual emissions caps set by the
relevant Minister

A should tlere be any limits on the use of Kyoto protocol compliant emissions
credits in the proposed CPRS, and

A what is the appropriate level of delegated legislation to be included in the
proposed scheme. That 1 s, how much det ai
should be left to regulation?

A further issue is whether undue harm to the prospects of the conclusaonedfiective
international emissions control agreement would occur if Australia attended the relevant
negotiations at the end of 2009 without a Scheme in place.

Pros and cons of a cap and trade scheme
Advantages

A the cap fixes an overall limit for emissionghis is a major difference between a cap
and trade scheme and all other approaches

potentially delivers emissions control and reduction at the least overall cost

allows for unforseen reductions in emissions across the ecdffomy

provide the greatest instve for further technical innovatiot

To o Do o

avoids heavy handed direct regulation, instead allow participants to tailor their own
emissions abatement programs to their own particular circumstances

100. For example, in Europe the first trading period for the European Emissions Trading Scheme
saw unexpected reductions in carbon dioxide emissions in Easterretbyrtpe simg
expedient of using hard black coal in power stations that were previously fired by brown
coal. Nobody saw this coming!

101  Concrete eidence for this paitular claim is scant. SeeND D r i ®®es Emjssiohs
Trading Encourage InnovatiodEnvironmental Law Reporte¥ol. 32, January 2003.
However, it is early days yet for most cap and trade schemes and early emissions reductions
are likely to be due to changes in operatiang fuel switching as much as from more
costly technical innovatio.he alternative argument is thater time the economic
incentives could be hoped to lead to the development of such measures.
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A is more flexible, allowing firms to react quickly to unexpectiedelopments, such as
changes in required overall emissions reductions levels as a result of better
measurement of actual emissions produced

A emissions trading copes with uncertain demand and supply responses for emissions
permits without overt governmeinttervention

A emission trading schemes allow the signalling of future emissions permit prices through
a forward contract system. This allows participants to potentially fix their costs in
advance

A allows firms to be rewarded for emissions reductions by emabieir unused permits
to be sold to other market participants (that is, provides a positive incentive for
emissions reduction, as well as a negative incentive), and

A such schemes appear to be the favoured approach for emissions control. Without an
emisson trading scheme Australia would forego the benefits of eventually linking its
emissions control efforts to those of other countries or an evolving international
emissions trading scheme

an international emissions trading arrangements already exists thleKyoto
Protocol arrangements through the trading of the emissions credits generate by
projects under the Clean Development and Joint Implementation mech&ffisms.

Disadvantages

A they are complex to design and administer

A the design of such schemes mustveey carefully thought out to minimise adverse
market distortion and economic impacts

A the initial emissions permit allocation decision may be open to either state or economic
sector bias

A their implementation has long lead times, often requiring a slow Btatarget
emissions reduction. So significant results do not appear to be achieved over the short
term

A there is some concern that emissions trading provides additional avenues for profit to
large financial institutions, and

A arelated concern is that emissions trading may lead to unjustified third party hoarding
of emissions permits.

Alternative Approaches

Economic theory suggests that a government may control efficiently the price of
emissions, or their quantity, but not baththe same tim&> Broadly, approaches to GHG

102 L Nielson Emissions Who is trading what?
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emissions control have favoured either controlling prices, or quarititieg not both at

the same time. The cap and trade approach controls the emissions quantity. Other such
approaches are:

A the emissions iensity approach, where a benchmark emissions intensity of

A

A

particular production processes is set, in say tonnes g& G&r unit of output.
Then the government legislatively reduces the permitted emissions intensity for
liable parties over timé*

the hybridapproach, where each country establishes their own emissions trading
scheme without any explicit international target for emissions reduction. Each
scheme features both short term and long term emissions reductions targets.
Individual countries may thernk their schemes if they wish and each scheme
features a cap on the price of its particular permits. In the short term the cap may
be breached if the price of the emissions permits exceeds a certain pre set
level 1% After its fixed permit price in the fitsyear, the proposed CPRS has this
feature in the next four operating years.

the baseline and credit approach where the emphasis is on offsetting emissions
made rather than reducing such emissitnand

the regulatory approach, where the government sisglty targets for emissions
and fines those entities whose emissions breach the set targets.

Of course, the major alternative for raising the price of GHG emissions is the imposition
of an emissions tax. As the cost of making such emissions is raisethéhemitter has
greater incentive to reduce these emissions.

103

104

105

106

M Weitzman 6 Pr i ces The Reviwd Bconomit@ees \bol, 41, Issue 4,
October 1974, pp. 4T491.

The proposed Canadian emissions trading scheme is the only potential example of an

emissionsntensity based trading scheme on a national scale. See Canadian Government,
Environment Canadd,urning the Cornei Regulatory Framework for Industrial

Greenhouse Gas Emissigmdarch 2008. For a briefing on the proposed Canadian

Emissions Trading Schearsee Parliamentary Library, Climate Change Website,

Governance and Policy, Foreign Government Action, Canadian Emissions Trading Scheme,
viewed 14 April 2009,

http://www.aph.gov.au/library/pubs/Climate Change/governance/foreign/canadian.htm

W McKibbin and P Wil coxen

a g r e e Werking Baper 13/20Q8\ustralian National University Centre for Applied
Macro Economic Analysis, June 2008.

, O6Building on Kyoto

An example of the baseline and credit approach is the NSW Greenhouse Gas Abatement

Scheme. This scheme will cease trading operation when the proposed CPRS commences.
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Assessment of alternatives

Briefly, a significant weakness of the emissions intensity, baseline and credit and
emissions tax approach is that they lack sufficient assurance that GHG emissions wil
actually be reduced. A second problem is that while it is not impossible to link these types

of approaches with other countries schemes, it is more difficult given the prevalence of the
6cap and traded approach ( stergappraathllaokwanpm g s e
potential incentive for liable parties to pursue technical innovation to reduce their
emissions beyond that required by the regulatory limit imposed.

Other schemes

Internationally, the trend in emissions control regimes has beeardoinplementing
classical 6cap and traded schemes. The mos
Emissions Trading Scheme. Other examples include the sectoral based Acid Rain Program

in the United States and the regionally based schemes in North Arffféticmay be far

easier to link the proposed CPRS to other existing and proposed cap and trade schemes in
other countries and regions, than it would be to link alternative schemes.

Timing and targets

The emissions reduction targets to which the capselCfPRS must aim are between five

and 25 per cent by 2020 compared to 2000 levels (minimum unconditional five per cent
target, with higher targets conditional on international agreements being reached), and 60
per cent by 2050 compared to 2000 levels. ilnigortant to note that the CPRS will not be
solely responsible for these proposed reductions, but will be supported by other
complementary or transitional measures, particularly in the initial years of the scheme
before it becomes fully operational. Thégction aims to provide additional detail on
implications of the proposed and alternative timing of the scheme and various targets.

What is required for either a 15 or 25 per cent target to be adopted?

The 15 per cent reduction target will only be adojiftéite following occur'®®

107. For a short summary of existing and proposed schegeg NielsonEmissiond Who is
trading what? background noteParliamentary Library, Canberra, 15 August 2008, viewed
8 April 2009, http://www.aph.gov.au/library/pubs/BN/20@&/emissions.htmThere have
been further developments since this paper was written. For example the new American
President has requested that Congress forward cap and trade emissions trading legislation
for his consideration. Drafts of such legislation mog being considered by the US

Congress.
108 K Rudd (Prime Minister), W Swan (Treasurer) and P Wong (Minister for Climate Change
andWatelA new target for reducjmedardleaset r al i ads ¢

Canberra, 4 May 2009.
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global action to stabilise atmospheric GHG concentrations between 510 and 540
ppm CQe

emissions reductions in advanced economies that aggregate to within the range
of 15 to 25 per cent below 1990 levels

substantive measurable, ogfable and verifiable commitments and actions by
major developing economies, supported by international financing and
technology transfeir but which may not deliver significant emissions reductions
until after 2020, and

progress towards inclusion of fate (reduced emissions from deforestation and
forest degradation, REDD) and land sector in an international agreement as well
as deeper and broader international carbon trading and low carbon development
pathways.

For Australia to adopt a target of a 25r peent reduction requires a comprehensive
international agreement to reduce emissions such that atmospheric GHGs stabilise at 450
ppm CQe or lower. Such an agreement must specifically in¢fide

A

comprehensive coverage of GHGs, sources and sectors, imgcldidiasts
(REDD) and the land sector (i.e. soil carbon and biochar if scientifically
demonstrated)

a nominated early deadline for peak global emissions no later than 2020

emissions reductions in advanced economies that aggregate to at least 25 per
cent béow 1990 levels by 2020

slowing and reduction of emissions in major developing economies, with a
combined reduction of at least 20 per cent below busiadassual levels by
2020 and a nominated emissions peaking year for individual major developing
economies, and

the development of fully functional global carbon markets facilitated by the
mobilisation of financial resources from developed and major developing
economies.

To achieve this 25 per cent target the government has indicated that it wazthdgauup

to five per cent of the required reductions in the form of international emissions trading.
Under such an international agreement, the Government would also seek an election
mandate to increase its 2050 emissions reduction target.

109 K Rudd (Prime Ministr), W Swan (Treasurer) and P Wong (Minister for Climate Change
and Water)A new target for reducing Australiabs
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Target$ commein

It can be argued that the conditions for the adoption of the 25 per cent target are, at the
time of writing, unlikely to occur. However, the advantage of this approach is that

overseas participants in the UNFCCC negotiations have greater clardyuo§ t r al i a 0 s
intentions and requirements in this area.
committing to a 25 per cent reduction in emissions would translate into a comparatively

| arger reduction i n per C g capita end@ssionswsoule n s . |

still be higher than those of most other advanced economies and the rest of the world in
general.

What are the global emissions reductions required to avoid dangerous climate change?

Climate change impacts have been projectecundrious mitigation scenarios as well as
under a nbmitigation reference scenario. Two mitigation scenarios commonly considered
target GHG stabilisation levels of 450 and 550 ppmpe&;Q@espectively (by midhext
century in the 450 case, and by 2100 in % case). These scenarios correspond to
warming by 2100 of about 2°C and 3°C, respectivElyThe projections under these
scenarios suggest that limiting the amount of warming by 2100 to 2°C or less would be
highly desirable in order to reduce the risksdamaging and potentially catastrophic
climate change impacts! There have also been suggestions that 450 pppe @i 2°C

are too high, and that we should be aiming for a stabilisation target of 350 pgragd
limiting warming to less than 1.5°€? Statlising GHG concentrations at 450 ppm &0

is estimated to give a 50 per cent chance of limiting warming to 2°C abdvadustrial
levels'*® Atmospheric GHG concentrations currently stand at over 450 ppge,CG©
achieving a 350 or 450 target will mearbstantial and rapid cuts in emissions, and even
then will require initial overshooting of the tardét.

The amount and duration of overshooting will influence the likelihood of irreversible
climate change impacts being initiated; for example, one eventighthought to be
particularly vulnerable to Otipping poi nt.

110 IPCC,Climate change 2007: mitigation of climate chan@entribution of Working Group
Il to the Fourth Assessment Repof the Intergovernmental Panel on Climate Change,
Cambridge University Press, Cambridge, 2007, p. 229.

111 IPCC,Climate change 2007: mitigation of climate chamye230; R Garnauf,he Garnaut
Climate Change Review: final repppt 102; J Style€limate change: the case for action

112 Ad Hoc Working Group on Lorigrerm Cooperative Action Under the Convention,
Fulfilment of the Bali Action Plan and components of the agreed outddémited Nations
Framework Convention on Climate Change, 18 March 20@%ed 6 May 2009,
http://unfccc.int/resource/docs/2009/awglcab/eng/04p02.pdf

113 R GarnautThe Garnaut climate change review: final repprt43.
114, IPCC,Climate change 2007: tigation of climate change. 102.
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Greenland ice sheet, which may be initiated under relatively moderate warming scenarios
and which would contribute an estimated seven metres of sehrlse over several
centuries-*®

Of all developed countries, Australia is perhaps the most vulnerable to the impacts of
climate change. Australiabds climate is natu
limited water resources already place estesyis and communities under stress. Australia

also has strong economic ties with surrounding developing nations in thidPAsifc

region, and the adverse impacts of climate change on these nations would impact Australia
through effects on trade and sdgolitical issues.

The Australian Government has stated its support for a global stabilisation target of 450
ppmCQe or | ower, recognising that this would
Wong has said that its climate change strategy is fiateaiwith this target in mind:

In formulating our approach to climate change, the Australian Government recognises
it is in our national interest to seek a fair and effective global agreement delivering
deep cuts in emissions, so as to stabilise condiemtsaof greenhouse gases in the

atmosphere at around 450 parts per million or lower, byaeidury*°

Australiads emissions trajectories under var

Australiabdés various proposed analgets medommend e c
general been stated with respect to 2000 emission levels. The following table illustrates

how they translate to reductions with respect to 1990 levels (which is the baseline year

under the Kyoto Protocol), to 200B2 levels (the Kyoto comitment period, during

which Australia has committed and is on track to limit its emissions to 108 per cent of

1990 levels), and the reduction in emissions these targets represent compared to the
busineskag usual scenario.

115 R GarnautThe Garnaut Climate Change Review: final reportl02.

116, P Wong (Minister for Climate Change and Watéf)jna and Australia: shared interests in
finding a solution to climate chang8peech to the Austiiai China Climate Change Forum,
the Australian National University, Canberra, 15 April 2009.
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Table 3: Equivalent 2020 emissiceduction targets relative to different baseline years

Baseline Baseline yea To achieveauivalent 2020 reduction tagyet
year/s emission8 (%)

(Mt C@e)
2000 552.7 5 10 15 25 40
1990 546.3 4 9 14 24 39
2008 12 590.0 11 16 20 30 44
2020 BAU 774.2 32 36 39 46 57

% Based on Kyoto Protocol accounting rules, from the Australian Greenhouse Emissions
I nformati on System, O6Nat i 6 Kywto Pr@aoca eAcdounting e Gas
Framewor ko, Depart ment httm/fwwCdgeéismeednieousE.toa.aulg e web s i |

® 2020 BAU is the businebad usual emissions projection for 2020 as modelled by the Australian
Treasury initsrepodustraliaés | ow pollution futuane: t he
October 2008. This oO0referenced scenario includ
include the expanded renewable energy target,
reduction target of 60%).

Source: Compiled by th®arliamentary Library using data from the Department of Climate
Change and the Australian Treasury.

As the table illustrates, the rate at whict
current (200812) levels is well above the nominal rate generaitgd (with respect to

2000 or 1990 emissions). The emissions reductions below the bilsisiessial (BAU)
scenari o are mu ¢ h hi gher agai n. Since 19¢
emissions has been 1 per cent per year, though it has increaseahlghass five per cent

in any one yeaf'’ The Treasury BAU scenario projects an average annual increase of two

per cent per year from 2005 to 2020. In contrast, a five per cent emissions reduction target

by 2020 relative to 2000 levels will require an agerannual reduction in emissions of

1.3 per cent per year from 2011 to 2020. The equivalent annual reductions required for
other 2020 targets are showrtable 4below.

117. Australian GovernmentyVhite Paperp. 4 6.
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Table 4: Annual emissions reductions required for various 2020 targets

2020 emissioneeduction target
(from 2000 levels)

Annual reductions required from
2011 to 2020

5% 10% | 15% | 25% | 40% | BAU

-1.3% | -1.8% | -2.4% | -3.6% | -5.7% | +2.0%

& Calculated for mitigation scenarios assuming emissions in 2010 are 108% of 1990 levels, or
590.0 Mt CQe. Forthe BAU scenario the figure is from the Treasury modelling.

Source: Compiled by the Parliamentary Library using data from the Department of Climate
Change and the Australian Treasury.

With businesiag usual emissions projected to continue increasing, dteiar that if the
mitigation scheme for a given 2020 emissions reduction target is delayed, much steeper
annual reductions will be required to meet the target. This means that the economy wide
costs of the scheme on its introduction may increase therlangedelayed, no matter

what particular target is chosdgenerally, the higher the rate of reduction, the greater the
cost of those reductions to the economy as a whole.

What represents Australiads fair mems?tri buti o
Recommendations of the Garnaut Climate Change Review

The Garnaut Cli mate Change Review found tha
pursue a global agreement to stabilise GHG concentrations at 450 ppen &0 that
Austral i ads onpibutop torsuch anragrdementovould be a commitment to

reduce its emissions by 25 per cent compared to 2000 tey&320?

Ga r n altetndiiwge recommendations for Australian 2020 emissions reduction targets in
the absence of such an ambitious global agreement were five per cent reduction on 2000
emissions unconditionally, 10 per cent reduction conditional on a global agreement for
GHG stabilisation at 550 ppm G& or between 10 and 25 per cent reduction if a global
agreement is achieved for a stabilisation target between 450 and 550 ppfit*CO

As a party to the United Nations Framework Convention on Climate Change, Australia
has ageed that developed countries have a responsibility to take the lead in committing to
climate change mitigation measures. This means that to achieve the global emissions
reductions required for a particular GHG stabilisation target, developed countries will
need to implement much higher reductions than the global goal, to allow the economies of
developing countries to continue to expand. For example, stabilisation at 450 pjgm CO

118 R GarnautThe Garnaut Climate Change Review: final repopt 278279.
119 R GarnautThe Garnaut Climate Chaadreview: final reportpp. 279283.
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will require global emissions reductions of 50 per cent by 2050 relative 1 [206ls.

Based on the per capita o6contract and con
would require a much steeper reduction target of 86 per cent for developed countries,
while developing countries would on average reduce their emissions by%bpr cent in

this time'?® The 2020 targets for developed and developing countries consistent with a

450 ppm CQ; stabilisation target under this allocation principle wouldi B& per cent

and +85 per cent , respecti vel assessmeningfar e d
Australiads proportionate contribution to &

levels of 25 per cent by 2020, and 90 per cent by 2050.

|t I's worth noting that Garnaut s recommen
lower than other developed nations when stated in reference to 2000 or 1990 levels, but

are roughly comparable when the Kyoto commitment period of ”AZ08r his means that

under Garnautdés allocation scheme, Austr al
deweloped countries that was allowed to increase its emissions under the Kyoto Protocol.

Al ternative views of Australiabds fair contr

In the 4 May amendments to the scheme, the Government announced it would adopt an
emissions reduction target of 25 pent below 2000 levels under certain conditions. This
change in policy reconciles the apparent discord that had existed between the
Government 6s stated support f oICOmandGitdG st a
previous maximum emissions reduction targe15 per cent. However, the Government

has attached additional conditions to its adoption of the 25 per cent target regarding the
nature of the international agreement (see earlier). These conditions have been criticised as
unrealistic and in violatiorof the agreed differentiation of responsibilities between
developed and developing countries embodied in the UNFCCC and Kyoto Prétdnol.
addition, specific individual and aggregate developed country targets that have been
proposed for posKyoto commitnent periods are generally higher than the 25 per cent
that the Government is conditionally nominatg.

120, R GarnautThe Garnaut Climate Change Review: final repor209.

122 A Mort on, 6Chi na §tl wmipe &0 Mdy®R@08, vieved 26bday e 0 u
2009,
http://parlinfo.aph.gov.au/parlinfo/download/media/pressclp/KXKT6/upload binary/kxkt60
.pdf;, CMilne,Chi na exposes Rud draesiar2l€éase, 16 May20%. e f i g |

122 Ad Hoc Working Group on Further Commitments for Annex | Parties under the Kyoto
Protocol,A proposal for amendments to the Kyoto Protocol pursuant to its Article 3,
paragraph 9 UNFCCC, 14 May 2009, viewed 26 May 2009,
http://unfccc.int/resource/docs/2009/awg8/eng/07.pdf
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The Government has argued that an equitable division of emissions reduction
commitments should also consider the economic costs of mitigation, assvib# impact
of reductions when compared to pregelaty emissions and on a per capita b¥Sis.

Australiabds per capita emissions are the hi g
the highest in the world. In addition, unlike most other developed ¢oent , Austral.ii:
population is projected to continue to grow. This means that absolute emissions reductions
translate to relatively higher per capita emissions reductions for Australia compared to

other developed countrie$?

International comparisons

Australia is not alone in setting targets for the reduction of GHG emissions. A comparison
with other country targets is shown in the table below. The table illustrates the 2020
targets in absolute reductions compared to 1990 levels, as well as per capmtemsdu
compared to 1990 levels. Loitgrm targets (2050 absolute reduction targets) are also
shown relative to 1990 levels. Where a target range is indicated, the low end of the range
is an unconditional commitment, while the high end is a commitmenttemmaliupon the
realisation of an international agreement with comparable commitments from other
developed countries and implementation of emissions reduction measures from developing
countries.

123 Australian GovernmenEconomic cost as an indicator of comparable efiSttbmission to
the AWG KP and AWG LCA, March 2009, viewed 26 May 2009,
http://www.climatechange.gov.au/international/publications/Australia_ EcorGust. pdf
Australian GovernmenAu st r al i a6 s ,Sabmission ta the AMBICA and o n
AWGIT KP, March 2009, viewed 26 May 2009,
http://www.climatechange.gov.au/international/publications/australian_national_ambition.p
df.

124. R GarnautThe Garaut Climate Change Review: final repqup. 209210.
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Table 5: Absolute and per capita emissions reduction teogdierent countries and the
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EU with respect to 1990 levels

53

2050
2020 absolute | 2020 per capita | absolute
target below target below target below
Entity Stated 2020 target 1990 levels 1990 levels 1990 levels
Australia 51 15% or 25% below 2000 levely 3i 14%or 24% | 30i 38% or 45% | 60%
European Union | 20i 30% below 1990 levels 20i 30% 281 37% 60i 80%
United Kingdom | 341 42% below 1990 levels 34i 42% 421 49% 80%
Germany 40% below 1990 levels 40% 41%
Canada 20% below 2006 levels Increase of 24%| 8% 60i 70%
United States 14% below 2005 levels 6% 27% 80%
20% below 2005 levels 8% 32% 80%

Notes: Compiled by the Parliamentary Library. Conversions to 1990 baseline were calculated
based on UNFCCC total GHG emissions including LULUCF inventory data
(http://unfccc.int/di/DetailedByParty.glo with population data and projections from the UN
Population Division Population Databasétt://esa.un.org/unppfilex.asp. EU per capita
reductions are based on the 15 EU member states that have combined and internally reallocated
their commitments under the Kyoto Protocol. Individual country commitments are from various
sources:®

®Target out !l i ne d01D0budgBtaroppsalk Obamad s
® Waxmari Markey bill (the American Clean Energy Security Act of 2009) currently under

consideration, econoriwide emissions reduction target.

125 EU: European Commission, European Environment Agency WeBsitaction against
climate changé leading global action to 2020 and beyoochure, 2008, viewed 20
April 2009, http://ec.europa.eu/environment/climat/pdf/brochures/post_2012 plkddf
HM TreasuryBudget 20009: B u i, RdAprit 2ZDO9BUK iGbvarnnrerit, .
8, viewed 3QApril 2009,

http://www.hmtreasury.gov.uk/d/Budget2009/bud09 completereport 25203mtnany:
Federal Environment Minister Gabriel launches 400 million Euro climatégation
programmemedia releaseno. 139/08, 19 June 2008, viewed 30 April 2009,
http://www.bmu.de/english/current _press_releases/pm/4199%Qamada: Environment
Canada,abd6®sCacad on Pl ané, viewed 30 April
http://www.ec.gc.ca/cc/default.asp?lang=En&n=D80BORBAJS: Office of Management
andBudgetA new era of r es pon sgromisdExecutive Office ofe wi ng £
the President of the United States, 2009, p. 21, viewed 3 June 2009,
http://www.whitehouse.gov/omb/assets/fy2010_new_era/A_Nesv d& Responsibility2.p

df.

future
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The following figure provides a graphical illustration of the different targets with respec
to 1990 levels of the countries/communities listed in Table 5.

Figurel: Absolute and per capita emissions reduction targets for different countries and the
EU with respect to 1990 levels
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Notes: Produced by the Parliamenttry br ary from sources noted in T
indicate the range of targets for each country or community, with the main bars indicating the
mi ddl e of that range. The range for the US cov

proposed targts in the Waxmararkey bill currently under consideration.

In considering the comparisons in Table 5 and Figure 1, three relevant points should be
noted:

A unlike the other countries listed, Australia was allocated an increase in emissions
under the KyotoPr ot ocol . This means although A
reduction targets are significantly lower than targets of European countries when
referred to the 1990 baseline, the difference is less pronounced when expressed
as a reduction relative to currentisgsion levels (both Australia and the EU are
on track to meet their Kyoto commitments).

A Australiads absolute targets are | ower t
ambitious than the <current US and Cana
structure mee closely resembles those of the US and Canada than those of EU
countries. Australia, the US and Canada are all large, re$ogiceountries
that are relatively sparsely populated. European countries, on the other hand, are
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much more densely populateddatheir economies are generally more seivice
oriented. These differences are largely responsible for the difference in energy
efficiency and greenhouse gas intensity relative to growth and population of the
two groups of countries.

A The per capitamissions reduction targets are not as disparate as the absolute
targets. The populations of Australia, the US and Canada are projected to
increase by between 34 and 39 per cent between 1990 and 2020, while those of
the European Community will on averagecriease by only six per cerf.
Hence, a given absolute emissions reduction will require much steeper
reductions per person in the countries with expanding populations.

Carbon Leakage
Briefly the term carbon leakage refers to either:

A the relocation of emigsns intensive industries away from regulatory
environments that control those emissions, and/or

A the direction of investment funds to facilities in regulatory environments that do
not include controls on GHG emissions or have less stringent controls.

The emissions continue to be made, or increase, in the alternative location, rather then
being reduced or controlled in the original site. These relocations occur due to the activity
losing a competitive advantage in international trade. Concerns about cealzagd are
behind the EITE assistance package.

Should a company or sector find itself vulnerable to carbon leakage, and the associated
falling profits, then it may decide to relocate its activities to a jurisdiction that is not
subject to an ETS. In no peular order some of the considerations when relocating may
be:

A whether a facility is the highest cost facility in a globally integrated industry. For
example, the global aluminium industry is dominated by a few major
multinational companies with aluminmiu smelters in many locations. Such
companies would relocate production from the highest cost smelters first

A the availability of an alternative location with the necessary physical attributes,
particularly for achieving the necessary scale of productiestéblishing a new
facility

A whether the alternative location can physically expand production if the activity
in question is already present? For example, this may require the establishment
of additional power stations

126. United Nations Population DivisioWyorld population prospects: The 2008 revision
Population Database, viewed 1 May 200@p://esa.un.org/unpp/p2k0data.asp
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A the availability of less expensiemergy in the alternative location
A the availability of a trained workforce in the alternative location

A if there are strong nearby markets with low import barriers. This is particularly
important for products where transport costs to markets are a ragbr
Transport costs are not so important for low volume high value commodities
such as aluminium

A whether there is a stable government willing to host the activity in question
without extracting a disproportionate ©Or

A whether there are less stringent tax and environmental regimes in the alternative
location, both now and over the economic life of the new investment

as the income of developing countries increases, they may well demand enhanced
environmental controls. Fiher, participation in any new international agreement to limit
GHG emissions may radically affect the decision to relocate

A whether it is less expensive to upgrade an existing facility compared to the
investment required to relocate, and

A whether bzy reloating, a company risks a major negative impact on its
reputation*’

The answers to these questions will be different for each particular firm and activity. But
the important point is that a decision to relocate an activity due to the impact of emissions
trading is not a simple decision. Some firms may choose to absorb the additional costs and
continue operating within a region subject to an ETS.

Representatives of heavy industry have argued that the proposed CPRS will lead to carbon
leakage Some doubtsdve been raised whether Australian emisgimensive industries

are really vulnerable to carbon leakage under the propGsdRS Recent Treasury
modelling suggests that there may be a minor amount of carbon leakage at most expected
permitprices. Wherearbon prices are double the highest expected price range, significant
leakage may occur. Treasury also concluded that recent concerns raised about carbon
leakage, based on private economic modelling, may be exaggfated.

127. Points sourcéfromJ Rei naud, I nt er nladuas behiadl Energy Agenc
competitiveness and carbon leak&deocus on heavy indus@iyEA Information Paper
October 2008, p43 and following; J P M Sijm, O J Kuik, M Patel, V Oikonomou, E
Worrell, P Lako, E Annevelink, G J Nabuurs an
Policyi An assessment of the incidence of carbon leakage and induced technological
change due to CO2 akatne nt  méatlsetands ReSearch Program on Climate
Change, Report 500036 0(Recember 2004, Appendix C, p. 160.

128  Australian Governmenthite paper pp. 169170.
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However, these conclusions refleEtr easur yés model |l ing assump
assumption is that other countries also adopt GHG emissions control measures within a

few years of the start of the Australian ETS in 201 this scenario, the scope for carbon

leakage is lower. Treasuryddnot model the outcome in respect of carbon leakage should

other countries fail to adopt GHG emissions control measures.

Recent equity analysis reports on the i mpa
companies (including Woodside) suggest thatimpact should not have a significant

effect on their financial position$? This conclusion was repeated in the wake of the

release of the Australiaover nment 6s white paper outl in
proposed Australian ETS The changes annoustt on 4 May 2009, which increase the
assistance given to EITE facilities, are likely to reinforce these conclusions.

The above analysis does not appear to apply to the aluminium smelting industry. The
Garnaut Climate Change Rmwumemeltingandustdy mayh at A
well eventually decline due to the introduction of an ETS in Australia. The review
suggested that this industry would relocate to take advantages of cheaper energy in Africa,
Asia and the island of New Guin&.

Assistance BITE Industries

As noted above there will be a considerable amount of assistance in the form of free AEUs
to facilities that fall into this category. The government has published an initial list of
industries that potentially qualify for assistance as EIREy are:
A aluminium refining and smelting
ammonia production
carbon black production
newsprint, printing paper, cardboard and carton board manufacturing
lime, caustic soda and chlorine gas and soda ash production

o Do Do Do Do

cement clinker and coke production

129 The Climate InstituteClearing the Aifi Clean energy investments to power a kawbon
futurei and the myths polluters sue to stall progr&ssiney, December 2008, p., 12
viewed 1 June 200%itp://www.climateinstitute.org.au/images/clearingtheair.pdf

130 Pad Gravey, O6Mini mum i mpAuwstalian Enancial Revieyw/o r st pol |
December 2008, p. 5.

131 R GarnautGarnaut Climate Change Reviefinal report p. 497 Additional discussion of
this topic can be found in L Nielsowhat makes a carbondk?, Background Note,
Parliamentary Library, Canberra, 23 December 2008, viewed 7 April 2009,
http://www.aph.gov.au/library/pubs/BN/20@8/carbonleaking.htm
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A copper magnesia, zinc, synthetic rutile, titanium oxide, silicon and pig iron
refining and smelting/production

ethanol and methanol production

float glass production

nitric acid and ammonium nitrate production
ethylene/polyethylene production, and

o Do Do o I»

petroleum refing. **2

Of course, whethean individual facility in the above industries is covered by the
proposed scheme, let alone gualffor assistance und¢he EITE program, depends on
whether its emissions exceed tbpecified limits. Assistance given under the EITE
program would decline over time.

Generally environmntal groups would prefer that this assistance be reduced as quickly as
possible. Most business groups appeamadgocatethat all emissiorisntensive trade
exposedindustries be shelted from the full effects of the proposed CPRS until major
competitors haveomparablemissions controls.

European comparison

From 2013 at | east 50 per cent of the emiss
Emissions Trading Seme will be auctioned. This proportion rises to 70 per cent by 2020,
and to 100 per cent by 2027.

The exceptions to this policy are industrial sectors (not facilities) that are considered to be
at risk of relocating outside the European Union. All of talowances, issued within the
declining overall number of permits issued, will be allocated free of charge. Thus, the
amount of permits issued in this fashion will decline over time. A list of industry sectors
considered to be at risk of relocation wid published at the end of 2009.

This policy will be reviewed in the light of any international agreements reached on
emissions control and in particular any international agreements reached in respect of
particular sectors. For example, governments mayotietg a Separate agreement
concerning emissions control for the aluminium settor.

132 Australian Government, Department of Climate ChaAgsgssment of activities for the
purposes of emissiofistensive tradeexposedissistance program; @dance Paper
Canberra, February 2009, p. 8 and additional material on Department of Climate Change
website.

133 European CommissioQuestions and Answers on the revised EU Emissions Trading
Systemmedia release, MEMO/08/796, Brussels, 17 December 2008.
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US comparison

The American Clean Energy and Security Act of 2G88rently under consideration in the

US Congress (kndoMar ey tihiel 16 Wax imat@duced it)e me mt
also provides transitional assistance to EITE industries. The Wéktaakey Dbill
provides up to 100 per cent free permit allocations to eligible EITE industries to cover
their direct and indirect costs imposed by the scheme, subject tonoraximits on the
percentage of free allocations out of the total permit pool. This continues for as long as 70
per cent of global output in the relevant sector is produced in countries with similar
emissions constraints. The maximum limits on the frecatlons may reduce the level of
assistance below the 100 per cent compensation level. These limits start at 15 per cent of
the permit pool in the first year of industry liability (2014), and reduce by 1.75 per cent per
year from 2015 to 2020, then by 20Br cent per year from 2021 to 2025. The eligibility
criteria for EITE assistance under the Waxiridarkey bill appear to be more stringent

than under the CPRS, and petroleum refining is explicitly excluded from eligibility (unlike
under the CPRS}*

Coverag
Synthetic greenhouse gases

I n 2006, synthetic GHG emissions accounte
greenhouse gas emissions in£Q or 20 per cent of Rustral
However, there are currently no entities that import orufaature more than the liability

threshold of 25,000 tonnes G&of synthetic greenhouse gass.

The synthetic greenhouse gases are hydrofluorocarbons (HFCs), perfluorocarbons (PFCs)
and sulfur hexafluoride (SF These gases have a much greater global warming potential
per tonne than CO(ranging from 1000 to 23 000 times more potent over & yixy
timeframe). Emissions of many of these gases have been rapidly increasing, as they are
used as substitutes for ozddepleting substances controlled under the Montreal Protocol.
Theyare usear producedn numerous industrial processawinly as:

A Refrigerants for refrigeration and air conditioning equipment
A Foanm blowing agents for some thermal insulation applications

134 The WaxmanMarkey bill. which, while not yet passed, is also known in the US as the
American Clean Bergy and Security Act of 2009, Sections 782, 765, 767,J/84les,
The US WaxmaiMarkey climate change bjlBackground note, 20089, Parliamentary
Library, Canberra, 2009, viewed 15 June 2009,
http://www.aph.gov.au/Library/pubs/BN/20@®/ClimateChangeBill. pdf

135 Department of Climate Changdational Greenhouse Gasventory 2006, June 2008.
136. Australian GovernmentyVhitepaper, December 2008, pi83.
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A Propellants in some aerosols
A Extinguishing agents in some systems
A Insulation gas in electrical switchgear

The CPRS does not cover additional synthetic greenhouse gases that are emerging as
potentially significant contributors to global warming. There aseegl such gases whose

use is rapidly expanding in such areas as the electronics industry, and as replacements for
other more potent greenhouse gases that are controlled under either the Kyoto or Montreal
Protocols. Several of these gases are being aesidfor inclusion in a pd¥yoto
international emissions control agreement, with the support of the Australian
Government?’

Reforestatiordeforestation

The CPRS covers reforestation activities on a voluntary basis. It does not cover emissions
resulting from deforestation.

The Government has already established tax deductions for establishment of forests for the
purposes of carbon sequestration. The iogpions of encouraging such activities through

tax incentives apply equally to the incentive provided under the CPRS, and are discussed
more fully in the Parliamentary Library re
fore¥ts?o0

Reforestation under the &S is as defined for the first commitment period of the Kyoto
Protocol. However, the international accounting rules for land use, land use change and
forestry are currently under negotiation, and the Scheme allows for a revision of the
crediting rules foreforestation to remain consistent with international accounting. Under
the current scheme, forest harvests are counted as emissions. Therefore, a forest that is
planted for nonhharvest purposes will be allocated more permits for emissions removals
than aharvested forest, and the Government expects thataorest forests will be more

likely to participate in the Scheme:

137.  UNFCCC, AdHoc Working Group on Further Commitments from Annex | Parties under

the Kyoto Protocol AWEGK P) , 6 Compi |l ati on of technical inf
greenhouse gases and groups of greenhouse gases included in the Fourth Assessment Report
of the Intergovernmdn a | Panel on CIl i7ay2@9,Changeo, vi ewed

http://unfccc.int/national_reports/annex_i_ghg_inventories/items/4624Anlgbralian
GovernmentYiew on the coveragaf greenhouse gases and other relevant methodological
issues Submission to the AWIGL.CA and AWQ KP, November 2008, viewed 12 June
2009, http://www.climatechange.gov.au/intational/pubs/08112tases. pdf

138 L Nielson, O6Tax deduResdarbhlpapeitoads 20aB00, viewed k f or est
11 May 2009http://www.aph.gov.au/library/pubs/rp/2008/091p04.pdf
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€éScheme participati on miigtation plantationds suchbenef i ci
as those owned through managed investment schememsde of the risk that the

cost of obligations under the Scheme for harvest emissions would exceed the value of

permits received for sequestration. The Government therefore expects that most

forests established as a result of the Scheme will hiéanbdharvest forests grown on

marginal or less productive farm land, rather than plantations. This reduces the risk

that plantation forests would be maintained for carbon, while native forests are subject

to additional harvesting?

Natural disturbances such asshfires and pest attacks can result in large transitory
emissions from forestsThe CPRS makes allowance for natural disturbances in its
coverage of reforestation activities. Under the policy positions laid out in the White Paper,
those engaged in forestagtivities that are intended to act as carbon sinks will be required

to provide an emissions estimation plan based on intended management practices
(including scheduled harvests). To account for the risks of emissions resulting from
natural disturbancesush as firewindi throw, insect attack, storms or severe drought, the
number of emissions permits allocated to a forest will be reduced by an amount
commensurate with the risk. Under this approach, the forest maisagetrequired to
surrender permits ithe event of a natural disturbarné@.

There have been various concerns expressed about allowing credits for reforestation
activities, including that

A it may cause agricultural production to be replaced with forest plantations,
thereby potentially impactingural livelihoods and food security

A it may encourage harvesting to be shifted from plantation forests to native
forests, to allow plantation forests to grow for longer and thus gain more credits

A it may impact water resources, as forests have high waterhish may reduce
water availability elsewhere in the catchment, and

Ait doesnot make sense to include refor
not also covered, and the land use sector should be treated in an integrated
manner to encourage respdmeiand accountable land management practices

The Australian Bureau of Agricultural and Resource Economics (ABARE) modelled the
economic potential for establishment of forests on cleared land under the two CPRS 2020
emissions reduction targets of five atll per cent, as well as under a reference scenario
(without the CPRS)* The study found that under the higher carbon pricing of the 15 per

139  Australian GovernmentVhite paper, p. G 48.

140, Australian Governmen§ Secti on 6. 13: Ref or e@Garbant i on, Chap
Pollution Reducti on Sche mé&hitePapes, Decanbérads | ow
2008, p. 646.

141 K Burns, J \édi, E Heyhoe and H Ahammadpportunities for forestry under the Carbon
Pollution Reduction Scheme (CPRS): an examination of some key féctstislian
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cent target scenario, by 2050 timber plantations are projected to increase by 4.5 million
hectares (with further graWw limited by distance to processing infrastructure), and
environmental or ndfori harvest plantings increasing by 21.8 million hectares. Forestry
plantations currently cover 1.9 million hectares, while the total forest area in Australia is
about 149 millon hectares.

The additional plantation areas projected under the CPRS would replace 6.2 per cent of
existing farm area. Most would occur on marginal agricultural land, with existing
agricultural land uses remaining economic on higher productivity land.igltonsistent

with othersd suggestion that most Australiar
and that 10 to 15 per cent of farmland could be revegetated to absorb carbon without
substantially affecting farm productivity?

The ABARE modellingal so suggests that, in contrast t
(see quote above), plantation forestry, including $hotation plantations, would expand

under the Scheme, though not to the extent of environmental plantings. This suggests that
existing rative forests may not be unduly threatened by transference of logging from
plantations to native forests.

Deforestation currently accounts @iven about
that it is a substantial emissions source and Australia Idelifor emissions from
deforestation under the Kyoto Protocol, there is an argument for its inclusion in the CPRS.
However, due to the intermittent and often siredale nature of deforestation and the

large number of landholders involved, the Governmeag Hecided that it would be
impractical to include it in the Scheme, and to instead explore alternative intbated
mechanisms to reduce emissions from deforestétfon.

Agriculture

Agriculture represented about gaseemipsnsincent o
2006, making it the second largest emissions séttdihe main sources of agricultural

emissions are methane emissions from enteric fermentation (during the digestive process)

in livestock and nitrous oxide emissions from soils (associatgd application of

fertilisers). Additional emissions occur from manure management (during decomposition

Bureau of Agricultural and Resource Economics, March 2009, viewed 12 May 2009,
http://www.abare.gov.au/publications_html/ins/insights_09/al.pdf

142 P Cosier, Wentworth Group of Concerned Scientigstimony before the Senate Select
Committee on Climate PolicjReference: Em&ons trading and reducing carbon pollution,
Proof Committee Hansard, 15 April 2009G#74.

143 Department of Climate Change, National greenhouse gas inventory 2006.
144.  Australian Governmentjhite paper, p. 6 61.
145 Department of Climate Change, Natiogatenhouse gas inventory 2006.
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of manure), rice cultivation (from decay of plant material in flooded fields), and burning
of crop residues and pastures. Agricultural emissionp@jected to increase by nearly
15 per cent by 202°

Agricultural emissions are currently not covered under the CPRS, but the Government has
stated its preference to include the sector by 2015. The Government intends to develop a
work program in consulton with the agricultural industry and make a decision on
coverage of the sector in 201%.

The main argument for the inclusion of agriculture is the fact that it is responsible for such

a | arge proportion of Austr alansahatsher€id@ e mi s
incentive for changes in agricultural management practices to be adopted to minimise
emissions. There have been many mitigation measures identified within the agricultural
sector that could substantially reduce emissions at low orcostd*® but it is less likely

that such measures would be implemented in the absence of the direct incentive provided

by a price on emissions or equivalent incentives. It has been suggested that land
management to optimise soil carbon sequestration ircudignial soils together with
reforestation on farmland could contribute 25 per cent of the mitigation activity required to
meet Australiads c osestabilishtiorttargefi t o a 450 ppm

Arguments against inclusion of agriculture in the scheme ba®ed on excessive
compliance costs because the bulk of emissions in the sector are produced by small farm
businesses that each emit much less than the 25,000 tonpesh@€3hold that the CPRS

sets for other sectors. There are around 130,000 such faimesses in totaf° A very

low threshold would need to be set for the agricultural sector to cover a reasonable
proportion of the emissions, as illustratedtatle 6below. The Department of Climate
Change estimates that covering 80 per cent of direcsgonis from the beef, sheep, dairy

146. Department of Climate Changkgenda paper: options for coverage of agriculture
Emissions trading stakeholder roundtable, Canberra, 5 June 2008, viewed 11 May 2008,
http://www.climatechange.gov.au/emissionstrading/consultation/pueleidtable4
paper2aagriculture.pdf

147 Australian Governmentjhite paper, p. 6 46.

148 See | PCC, 6 Ch a pQimpate ctiange 2097t nnitigation oficlimate change
Contribution of Working Group 11l to the Fourth Assessment Report of the
Intergovernmental Panel on Climate Change, Cambridge University Press, Cambridge,
2007;United Nations Framework Convention Giimate ChangeChallenges and
opportunities for mitigation in the agricultural sectdrechnical Papef1 November 2008,
p. 5, viewed 11 Mag009,http://unfccc.int/resource/docs/2008/tp/08.ptfcKinsey and
CompanyAn Australian cost curve for greenhouse gas reductetruary 2008.

149 P Cosier, Wentworth Group of Concerned Scientigstimony before the Senate Select
Committee on Climate PolicfReference: Emissions trading and reduciadpon pollution,
Proof Committee Hansard, 15 April 2009 G#74.

150 Department of Climate Change, Agenda paper: options for coverage of agriculture, p. 3.
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and wheat industries would involve liability imposed upon about 45,000 farm
businesse§’ The Government is also considering coverage of the sector through
upstream (indirect) liability or a combination of upstream andmdtream liability*>2

Table 6: Farm numbers and emissions coverage for various emissions thresholds in the
agricultural sector

Emissions threshold (kt CQe)
25 kt 3 kt 2 kt 1kt
Number of farms 47 2700 4500 18400
Percentage of agricultural emissiamwered 2% 21% 26% 52%

Source: M Ford, A Gurney, C Tulloh, T Mclnnes, R Mi and H Ahamndggtjculture and the
Carbon Pollution Reduction Scheme (CPRS): Economic issues and implicatiosisalian
Bureau of Agricultural and Resource Economics, March 2009, Table 2, p. 10.

The farming industry is against inclusion of agriculture in emissions trading at any time,
due to the complexity of monitoring and verification in the sector, as weleanegative
impact the industry will suffer from increased fuel and energy costs, even without being
directly included in the scheme. Chief Executive Officer of the National Farmers
Federation Ben Fargher, has suggested that the industry is prepatedtribute to
emissions mitigation, but that the best means for it to do so may be through alternative,
complementary measures rather than inclusion in the CPRS.

Domestic offsets

The CPRS allows for offset credits to be created inosemot covered byhe scheme.
However, from the commencement of the scheme until 2013, these can only be generated
through the Clean Development Mechanism in developing countries (see section on
treatment of international credits below), and can not be generated in Aygsiitadiathan
through reforestation activities as described above). Therefore, the current market in
voluntary domestic offsets will not be incorporated into the Scheme at its
commencement?

151 Department of Climate Change, Agenda paper: options for coverage of agriculture, p. 3.
152  Department of Climate Change, Agenda paper: options for coverage of agriculture.

153 B Fargher, National Farmers Federation, Testimony before the Senate Select Committee on
Climate PolicyReference: Emissions trading and reducing carbon pollution, Proof
Committee Hansard, 15 April 2009, P3.

154 The Voluntary Car bon Mar ke Austilim bag deveboped ann ( VCMA

active, vibrant and innovative carbon market that has been supporting a growing nfimbe

dynamic businesses to dateb6. I't has expressed
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The Governmenthas stated that it was committed to facilitating rip@pation of
indigenous Australians in carbon markets and would consider including offsets from
reductions in emissions from savanna burning under indigenous management ptattices.
There are currently projects underway to reduce GHG emissions fromresighfough
prescribed burning and management activiti
tropical savannasy® Such projects are designed to provide marketable offsets to
emissions in other sectors, so that they can be formally incorporatedaatbam trading

scheme.

The Explanatory Memorandum to the CPRS Bill stétes the scope for domestic offset
will be considered in 2018’

Treatment of voluntary mitigation action

The issue of whether voluntary abatement action would be able to camtiGbenissions

reductions over and above the targets in the CPRS has been prominently debated in recent
mont hs. One of the i1issues that fuelled the
package introduced in February, which included $3.8 billion ler Energy Efficient

Homes PackagE® The Government claimed that this would reduce greenhouse gas
emissions by nearly 50 million tonnes @Oby 2020. Though it is true that potential

energy savings in households resulting from the package could corregpentssions

reductions in the household energy sector below business as usual levels, critics have
claimed that this would not result in a net emissions reduction for Australia as a whole,
because it would merely free up additional emissions permits wsée elsewhere by

voluntary carbon market, and has called for voluntary domestic action to be counted as
abatement under the CPRS. See VCMIRRS amended to include voluntary actioh bu
further changes needemhedia release, 5 May 2009, viewed 12 June 2009,
http://www.vcma.org.au/?p=20%CMA, CPRS can readily accommodate voluntary
action, media release, 3 May 2009, viewed 12 June 2009//www.vcma.org.au/?p=217

155 Australian Government, 6 Se ct iCarloon Pollufioh : Of fset
Reduction Scheme: Aus tiMhitePapérBecemben20d8o | | ut i on
viewed 1 June 21, http://www.climatechange.gov.au/whitepaper/report/index,html
p. 662

156 See Tropical Savannas Cooperative
Abatement Project ( WALFAG, vi ewed 11 May 200
http://savanna.cdu.edu.au/information/arnhem_fire _project.htmb nd C
dynamics in Australiabds tropical
http://www.csiro.au/science/SavannaCarbonDynamics.html

Research C

9,
SI RO, 6Carb
nort ho, Vie

157. Explanatory Memorandum, Carbon Pollution Reduction Scheme Bill 2009, p. 89.

158 See R. Webb, S. Kompblarms and J. Styleg\ppropriation (Nation Building and Jobs)
Bill (No. 1) 2008 09, Bills Digest no. 95, Parliamentary Library, Canberra, 2009, viewed
10 June 200%ttp://www.aph.gov.au/library/pubs/bd/2008/0bd095.pdf
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industry emitters>® The same argument applies to other voluntary or assisted energy
efficiency or abatement measures, including installation of solar panels on the roofs of
homes, as well as state and commuihéyel initiatives.

The Govenment has argued that such measures will reduce the overall cost of the CPRS
to the economy, and this reduction in cost is beneficial to everyone, including
householders, because it would limit the increase in energy prices under the CPRS. The
CPRS bill #so allows for the abatement from voluntary measures to be taken into account
when setting the annual cal3$However, as the caps are set at least five years in advance,
there is an inbuilt lag time in any response to such considerations. The Senaeimauir

the exposure draft CPRS legislation recommended that the legislation be amended so that
in relation to setting the emissions caps
action, rather t*hThimreconmendatibnavasenot adeqd HoweVe, .

the Government recently announced that it would hold public consultation workshops
across the country to determine how voluntary action can be taken into account when
setting CPRS cap$?

Under the May 4 changes, the Scheme now provides fastablishment of an Australian
Carbon Trust, which includes an Energy Efficiency Savings Pledge Fund and an Energy
Efficiency Trust. These would operate as follows:

A thePledge Fund will be established to enable individuals to buy carbon pollution
permits to reflect the energy savings from their individual energy efficiency
measures. These permits would then be retired under the CPRS, hence reducing
the overall number gfermits available to industry, and

A the Energy Efficiency Trust is to fund energy efficiency investments in
commercial buildings that would be paid back by the business through its energy
cost savings. There are currently no provisions in the bill for éseilting
emissions abatement to cancel permits under the CPRS.

159 Richard Denniss, Executive Director of the Australia Institute, has been one of the most
vocal critics of the CPRS treatment of voluntary or household energy efficiency measures.
See for example R. Denniggxing the floor in the ET8 Resarch Paper No. 59, The
Australia Institute, November 2008, viewed 10 June 2009,
https://www.tai.org.au/file.php?file=fixing_the_floor_in_the ets.pdf

160, Part 2, clause 14J&)(iv).

161 Senate Standing Committee on Econoniogosure draft of the legislation to implement
the Carbon Pollution Reduction Schemgril 2009, Recommendation 4, pp.i73.

162 P Wong (Minister for Climate Change and Wat@qblic consultation on vontary action
media release, 7 June 2009, viewed 9 June 2009,
http://www.environment.gov.au/minister/wong/2009/mr20090607 .html
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The changes also included a commitment to GreenPower purchases after 2009 when
setting the annual emissions caps.

The 4 May changes do not address the essential criticism of the treatmehirdgany

action in the CPRS. The emissions abatement from individual households that install solar
panels on their roofs, for example, does not impact the annual caps under the changes any
more than was provided for in the draft legislation through thasiéinhaving regard to

such savings. In fact, the Pledge Fund may be somewhat counter to the efficacy of such
mechanisms, as it suggests that individuals should spend their money buying permits to be
cancelledjnstead of recouping the costs of their irtwesnt in energy efficiency measures

and potentially investing in further measures. The resulting reduction in permits available
to industry could also potentially lead to higher energy costs for the individual by
increasing the cost of permits overdheimpact of the Pledge Fund on the carbon market
may in reality be minimal due to low participation and low overall emissions abatement in
the voluntary sector in comparison to the annual reductions required under the Scheme.
The provision of a price cap ffdour years also limits any such influences (the Pledge
Fund will not buy and cancel permits during the first year of fixed prices).

It is also worth noting that the exposure draft legislation and the bill as introduced already
allow for purchase and cagitation of permits by individuals. However, the Pledge Fund

is likely to make this process more accessible by providing a simple purchasing procedure,
and will overcome any limitation on minimum purchase quantities required at auction.

It is widely acceptd that energy efficiency measures should be an essential component of
any climate change mitigation program, and such measures have the potential to produce
substantial emissions reductions at little or no tY¥sEnergy efficiency measures are
expected taccount for some of the emissions reductions that are to be achieved by liable
industries under the CPRS, but there are substantial energy efficiency opportunities
outside these industries that may require additional incentives to fully realise. At the
Counci | of Australian Governmentsé (COAG)
Memorandum of Understanding (MOU) on energy efficiency and released a draft National
Strategy for Energy Efficiency. The MOU notes:

163 Though the text of the bill remains unchanged from the exposure draft on the treatment of
voluntary action, the Explanatory Memorandum details the intended extent of the regard to
be accorded voluntary action as revised in the 4 May changes. In partialiknysses the
treatment of GreenPower purchases and trends in uptake of energy efficiency measures such
as energy efficient appliances, fuel efficiency of vehicles, and the proportion of new or
renovated houses achieving a six star rating. See ExptgrMemorandum, pp. 881.

164. See for example McKinsey and CompaRgthways to a loixcarbon economyersion 2
of the Global Greenhouse Gas Abatement Cost Curve, 2009; and McKinsey and Company,
An Australian Cost Curve for Greenhouse Gas Reduc®0®8.The latter report identifies
several household and commercial energy efficiency measures that deliver carbon
abatement at negative cost (i.e., measures that save money while reducing emissions).
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A car bon pwilinot ecaliselalbbha potential costffective opportunities to
improve energy efficiency across the Australian economy. Market barriers, such as
split incentives, information failures, capital constraints, early mover disadvantage
and transaction costs need to be addregsedmove impediments to investment in
energy efficiency by households and busirt&ss.

It is generally considered important that individuals, communities and businesses be able
to contribute to and be involved in a national strategy to mitigate climatgehianorder

to facilitate the behavioural transformation that will be required to allow our societies and
economies to adjust to a carlbeonstrained world. It is not clear that the CPRS
encourages such involvement, b ummay besmore ot e d
appropriate or effective means of encouraging voluntary and energy efficiency measures
external to the CPRS, for example through enhanced regulation of energy efficiency
standards, rebates, féaal tariffs and tax incentive§.he Senate inqujrinto the exposure

draft legislation also recommended that complementary policies be developed alongside
the CPRS to encourage voluntary actith.

Treatment of international credits

The CPRS allows for unlimited import of certain international Kyoto csedrtis
provision has been criticised for its potential to reduce the initiative to abate domestically
if cheaper mitigation measures are available abt¥aflince climate change is a global
problem, however, the inclusion of international units can be agensensible provision
within the framework of working towards a global solution. Just as the emission of one
tonne of CQ has the same effect whether it occurs in Australia or Indonesia, the removal
of one tonne of C®has the same effect regardlessmbiere it occurs. The Government
has indicated a desire to explore linking opportunities with other emissions trading
schemes in the future, by prescribing Nidyoto international emissions units, for use
under the CPRS.

The provision is also consistent tvithe aim of achieving a given mitigation target at
lowest possible cost, though it requires the mitigation target to be defined more broadly as
mitigation for which Australia is responsible, rather than mitigation of Australian
emissionsper se A cap onthe import of international credits may negatively affect
abatement by reducing its cbosfficiency. This is because mitigation will happen first
where it is cheapest. Similarly, carbon credits will be bought at the cheapest available

165 Council of Australian GovernmentNational strategy on exmgy efficiency 2002020:
Memorandum of Understanding0 April 2009, viewed 6 May 2009,
http://www.coag.gov.au/coag_meeting_outcome3¢AM-
30/docs/National_strategy enerqy_efficiency MOU. pdf

166 Senate Standing Committee on Economics, Exposure draft of the legislation to implement
the Carbon Pollution Reduction Scheme, April 2009, Recommendation 3, p. 73.

167. R Taylorb,Au st r al swadtsmp@trireite on Cooffsets Reuters 18 March 2009.
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price. If the interngonal credits represent the lowest price, then they will set the domestic
price of carbon. Conversely, if the domestic price lies below the international price of
carbon, there will be no imports. It is likely however, at least in the first year of the
Scheme while a low fixed price of $10 exists, that no international carbon credits will
enter the market.

Mainprovisions

The CPRS Bill is lengthy and complex. Consequently, only the main operative provisions
will be covered by the following section.

Partlii Preliminary matters (Targets)
Clause 3sets out the objects of the Bill. These are divided into three main themes:

A'to give effect to Australiads obligati
and the Kyoto Protocotubclause 3(2)

A to support the devetment of a global response to climate charsydaclause
3(3)and

A to set targets for the reduction of emissions in Austrslibclause 3(4)
Australia is aiming to reduce its GHG emissions on either of the following bases:

A if Australiais a party to a cmprehensive international agreement that is capable
of stabilising atmospheric concentrations of greenhouse gases at around 450
parts per million of carbon dioxide equivalence or lower target igeducing
net greenhouse gas emissions to 25% below 28@€lsl by 2020paragraph
3(4)(a)and

A if Australiais not a party to such a comprehensive international agreement the
target is:

reducing net greenhouse gas emissions to 60% below 2000 levels by 2050
subparagraph 3(4)(b)(i) and

reducing net greenhousaggemissions to betweéwe and 15per centelow 2000
levels by 2020subparagraph 3(4)(b)(ii).

Proposedparagraph 3(4)(c) specifies that these targets are to be reached in flexible and
costi effective way.

Clause9pr ovi des that Commonweal t h, state and t
bound by the Bill, However, with some exceptions, there are not liable to a pecuniary
penalty or to be prosected for an offence. This protection does not extended to government
authorities (as opposed to government departments, or the Executive, for example), nor
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does it apply to governments for penalties in relation to, for example eligible emission unit
shortfalls (see clause 133).

Part Z National scheme cap and national schgseway

Clause 14introduces two important terdshed nat i on al asdtle@e maet icamp®dl
scheme capTheommah é od al issacghaatityef GEl@ thad has a carbon
dioxide equivalence (C£) of aspecifiednumber of tonnesSubclause 14(1gmpowers

the relevant Minister to declare, by regulation,éhea at i on al , feralirami@l c ap 6
year, except for the financial year commencing 1 July 2871 This is then referred to as
thebnati onal s c hferthatfirarcil ygaru mb er 6

The6at i onal schemaycbp hesmbetbéban Australiads
that year. The Minister must take all reasonable steps to sétthat i on a l scheme

n u mb efar $hé financial years commencing 1 July 202@14 before 1 July 2010:
subclause 14(2)

Subclause 14(3)yequires the Minister to take all reasonable steps to declatethat i o n a |

s c heme c aiprespecnobtieerfi@ancial year beginning on 1 July 2015 at least five
years befotbetbbki gndl eThe deinbonafdal i gebkr é f i nan
y e arr clause 5is eitherthe financial year beginning onJily 2011 or a later financial

year. In the context obubclause 14(3jt is not clear at what point the Minister must have
declaredthednat i onal s & le dodthe finamgial yean beginning on 1 July

2015. Howeverproposed paragraph 14(3)(b) does require thé nat i on al scheme
n u mb te bedeclared five years in advance.

Clause 15introduces thetermmnat i on al s ovhieh nid only apply fiora thed

eligible financial year beginning on 1 July 2015. Essentially this means thatrthe&t i o n a |
s ¢ h e memust bepn6é more than the uppermost level of the national scheme gateway
and no less than the lowest level of the national scheme gateway ligible énancial

year as declared by regulati@ubclause 15(2)

In making the regulation about tiien at i on a l s ctlireeVimstergustthaveva y 6
regard to Australiads international obligati
to that conventin: paragraph 15(4)(a)

In addition, the Minister, in making these regulatianay have regard to:

A if a report has been presented by the expert advisory committe€léese
354), that report to the extent that it deals with either the national scheme cap
number or the abovenentioned gatewaygparagraph 15(4)(b)

168  During the financial year commencing on 1 July 2001 an unlimited number of AEUs will be
sold at a price of $10 per unit.
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A the stabilisation of GHG in the atmosphere at 450 part per million:
subparagraph 15(4)(c)(i)

A the development of comprehensive global action to restrain GHG emissions:
subparagraph 15(4)(c)(i)

A the economic implications of setting either the annual national scheme cap

number and the emissions gateway®, incl
subparagraph 15(4)(c)(ii)
A-voluntary action which is expected to

subparagraph 15(4)(c)(v)

A estimates of GHG emissions not directly covered by the proposed CPRS, such as
emissions from the rural sectaubparagraph 15(4)(c)(v) and

A any other relevant matter, such as past levels of voluntary action (including
action at the hasehold level) that have not as yet been taken into account for the
setting of the national scheme cap numbebparagraph 15(4)(c)¢i.)

On or as soon as practicable after alayse 15regulations have been tabled, the Minister

must also table a writtemt at ement setting out the Minist
relevant recommendation to the Gover@@neral regarding the regulatiorsibclause

15(6)170

Part 3i Liable entities

One of the essential components of any ETS is the precise rules defimaigentities are
covered by the scheme and which are Ratt 3 deals with these matters in respect of the
proposed CPRS.

As noted above, liability under the proposed CPRS is on a facility by facility basis.

General liability

Clauses 17and 18 formally make all facilities’* (other than landfill facilities) emitting
GHGO6 | i a bl ein aa aligibletfinaacgaldyear under the proposed CPRS whether they
are controlled by either a collective entity (such as a corporation) or an individual.

169 The term O0carbon priced i s ntobetetpriceafani se def
Australian Emissions Unit.

170. It should be noted that such regulation would be disallowable by either House of Parliament
in accordance with thieegislative Instruments Act 2003

171 Thetermo f a cis definédyinéclause 5 as having the same meaning as Nattenal
Greenhouse and Energy Reporting Act 2083tording to subsection 9(1) of that Act, a
0 f a c,is hn attiyitd, or a series of activities that involve the production of greenhouse
gasemissions, the production of energy or the consumption of energy and that:

Warning:
This Digest was prepared for debate. It reflects the legislation as introduced and does not canvass subsequent amendments.

This Diges$ does not have any official legal status. Other sources should be consulted to determine the subsequent officidlesiitus of t



72 Carbon Pollution Reduitin Scheme Bill 2009 [No.2]

Subclauses 174) and18(4) exempt individual facilities from the scheme if they emit less
than 25 000 tonnes G® in a financial year. Special rules apply to landfill sites (see
below).There are also separate provisions covering fuels (see below).

Landfill sites

Clause5 defines the ternd | a n d f i lad a failgtycfar the disgoéal of solid waste as
landfill, and includes a facility that is closed for the acceptance of w@kteses 20and

21 impose a liability under the proposed CPRS on landfill facilities, gechdy either
collective entities or individuals, that emit over 25 000 tonnes ofeG®@r year. If the
landfill facility is within a certain distance of another site that accepts a similar type of
waste the emissions threshold is 10 000 tonnes gé@® year:subclauss 20(13 and
21(13)

Subclauses 20(6)20(8), 21(6) and 21(8) exempt the following landfill facilities from
proposed CPRS obligations:

A landfill facilities that have not accepted waste since 30 June 2008, and
A emissiongoming from waste accepted before 1 July 2011.

Application of the NGER Act

Clauses 24and25 apply the provisions of thidational Greenhouse and Energy Reporting
Act 2007 (NGER Act) to the measurement and reporting of GHG emissions from a
facility.

Syntletic greenhouse gases

For CPRS Bill purposes a synthetic greenhouse gas is defirdause 5as having the
same meaning as in the NGER Act. This definition is to be insertedvasection7B of
the NGER Act byitem 146 of the Carbon Pollution Reductidhcheme (Consequential
Amendments) Bill 2009No. 2]. Briefly, this proposed definition includes each of the
following gases as synthetic greenhouggs

A form a single undertaking or enterprise and meet the requirements of the
regulations or

A are declared by the Greenhouse and Energy Data Officer to be a facility under
section 54

but does not include an activity, or a series of activities in the exclusive economic zone,
except to the extent that it is an oil or gas extraction activity or a series of oil or gas
extraction activities.
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A sulphur hexafluoride

A a hydrofluorocarbon of a kind specified in the table in selsection 7B(2)of
the NGER Act, and

A a perfluorocarbon of a kind specified in the table in setsection 7B(3)of the
NGER Act.

Clauses 26and27 impose a liability under the CPRS Bill on importers, manufactures and
suppliers of synthetic greenhouse gases where the amount of imported or manufactured
gases is 25 000 tonnes or more of,EQer year. This amount is calculated by subtracting

the 6 n et teut nfrorm the mrbount of gas an importer or manufacturer is
responsible for in an eligible financial year.

Foranimporter@ net t e d oundersubclausd 26(7)6:
Aif the personds | mports Etkecameudtoftghei r e

exported, otherwise
A the amount imported.

For a manufacturerthen et t e d oundersubclausd 27 ({7)6:
A if the amount manufactured exceeds the amount expiottezlamount exported,

otherwise
A the amount manufactured.

The above definitionsaf ned t ou t dounat bdelress situations where:

Aa personoés i mports of these synthetic
exports, and

A the amount manufactured is less than the amount exported.

These situations may arise where a person is both a mamafaafd simultaneously an
importer and exporter of these gases. The proposed legislation is silent on the calculation
ofabnett ed oirutheserciccumistances.

Importers, producers and supplies of eligible upstream fuels and liquid petroleum fuel

Clause 5defines theternb el i gi bl e topnslade kgaidmpetfoleuen! fuiel and

gas, black and brown coal, coke, natural gas, ethane, coal seam methane and other fuels in
both their processed and unprocessed forms. Generally, the fuels coveresl dmhéme

are those on which either import duty, or excise, is payable.

It is important to note that the general 25 000€@missions threshold does not apply in
these cases. All the embedded emissions in these fuels are covered by the proposed CPRS.
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That is, all the potential greenhouse gas emissions that could be released from the
combustion of these fuels are covered by the CPRS rules.

Clauses 3land 32 impose a CPRS liability on importers and producers of liquid
petroleum fuelClause 5defines6 | i gpet d ol e aseiriguaenbngsdother things,
0excisabl e goods 6 BxcideAdt 1D0br theExciseeTariff Achl§21lof t he

Clauses 3i 39 impose a liability for an eligible financial year under the proposed CPRS

on those who import, refenor supplydé el i gi bl e u Pphattist teeaimportery e | s 6
refiner or supplier of such fuels is liable under the scheme in respect of the embedded

COee in those fuels. This amount is known aséher ovi si onal emi ssions n

However, the provisionamissions number is reduced by the netted out number of these
fuels. This term refers to the embedded,€0f the fuels supplied to another party. This
party then assumes the liability of the embeddedeG@the fuel in question.

Thus the liability of aimporter, producer or supplier of an eligible upstream fuel would
equal:

A the provisional emissions number minuthe netted out number, plus

A any emissions occurring due to that p a
appropriate, any emissions occurring ia firoduction of that fuel.

The result of the above calculation cannot be less than zero.
Obligation transfer numbers

One of the key administrative tools in administering the proposed CPRSGsathel i gat i on
t ransf e r(OTiNu Tinis aumber is issued hige CPRS administering Authority to

those who are liable, or who may be liable, under the proposed GBRSause 44(2)A

person or liable entity may apply for an OTéause 42 or it is issued by the Authority to

those who it believes will need ttause 45

The OTN is designed to give effect to the CPRS obligations between the upstream
suppliers of fuel and the direct emitters so as to prevent dauhieting of emissions and

gaps in coverage. This is achieved by making it possible for CPRS oblgatione

transferred from upstream suppliers of fuel and GHGs to intermediate suppliers and end
users. If an entity quotes a valid OTN to an upstream supplier, the supplier is relieved of
liability for the relevant supply, and the potential liability isnsterred to the entity that

guoted the OTN. For example, when a fuel is supplied to another party, such as by a
refiner to a distributor, the refiner qguot e
with the details of the fuel supplied, is then giventite administering Authority. The
supplying entityds net emi ssions are cal cul
under the NGER Act.
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Clauses 52i 55 setout the circumstances in which the quotation of an OTN by a recipient
ofand e | i ugp sbtl ree doma fukl supplidy is mandatory.

In particular,clauses 530 55 require the quoting ain OTN by a recipient to supplier
where:

A the recipient is a retailer of natural gas

A the recifient either feupplies natural gas or is kguid petroleam gas
marketet’?

A where the liquid petroleum gas is used a feedstock to another process (such as
fertiliser manufacture)

regardless of the amount supplied or the emissions of the facilities using these eligible
upstream fuels.

Clauses 5664 allow a recipiehof the supply of various types of eligible upstream fuels

or synthetic greenhouse gases to quote the OTN to the supplier. However, quoting of this
number in these circumstances is not mandatory. Generally these circumstances do not
include the combustioaf the fuel in question. They also include the export of these fuels

or gases.

CommentPossible confusion with OTN

The circumstances referred to ¢lause 58appear to overlap with the requirements to
guote the OTN irclause 55 In the latter clause, isirequired to quote the OTN where
liquid petroleum gas, propylene, or ethane is used as a feed stock for another product. In
the former clause the quoting of the OTN is voluntary where the eligible upstream fuel is
used in manufacturing other products. dig petroleum gas, propylene, and ethane fuel
are all eligible upstream fuels.

The difference between the use of, for example, liquid petroleum gas as a feed stock and
its potential use in the manufacturing of other products is not clear from reading the
legislation. Thus there may be an unintended conflict between the requirement to quote the
reci pi e ndladse 55and the volumtary quotation of this numbeciause 58

Liability transfer certificates

The CPRS Bill provides exceptions in relation li@bility transfer certificates, which
permit transfer of liability under the CPRS Bill and transfer of reporting obligations under
the NGER Act. Because the CPRS Bill is designed to apply to both individuals and
constitutional corporations, the NGER Awtll be amended to require all relevant entities

172  Clause 5defines a liquid petroleum gas markeie be a person or entity who is supplied
liquid petroleum gas from various types of bulk storage for the purposesabpéy.
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to meet reporting obligatiori$®> The CPRS Bill provides two circumstances in which the
liability for a particular facility can be transferred from one entity to another by means of a
ol iabilitiyfitocatnesd er cert

0) within a corporate group: this will allow the transfer of CPRS liability from the
controlling corporation to another member of the controlling corporation's
corporate group. This is of practical benefit, allowing a change of law or
carbon cost the relayed via a clause in a contract which the subsidiary is party
to, on the basis that such a clause could not be used if the liability were placed
solely on the controlling corporatidh? clause 69

(i) from a person who ha8 o p er at i o mofaal facityaman remtity @vith
financial control*”® clause 73

Such circumstances may include where a mine or pipeline is operated under contract.
Normally, the entity which has operational control would be liable under the proposed
CPRS. However, should that entity lack the financial resources to meet its CPRS
obligations, it would be appropriate for the CPRS liability to be transferred to another
entity.

Underclauses 70and 74 such transfers may only occur with the written consent of the
controlling corporation of the corporate group.

According toclauses 72and76 such certificates must only be issued where the Authority
is satisfied that:

A the relevant transfer tests in clauses 69 and 73 are met, and

A the applicants are likely to continue to have the capacity, the access to
information and the financial resourcesteet the requirements of:

- the proposed CPRS scheme and relevant regulations, and
- the NGER Act.
CommeatLiability transfer certificates

At the time when the CPRS commences there will be existing contracts between parties
which will be affected by the schee. Those parties who are directly liable under the
CPRS will, presumably, wish to pass the costs they incur onto their customers. Other
parties in the supply chain who are not directly liable under the CPRS but who will face

173 These changes will be effected by the Carbon Pollution Reduction Scheme (Consequential
Amendments) Bill 2009.

174.  This isreferred to as the Category A transfer test.
175 This is referred to as the Category B transfer test.
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cost increases themselves yraso wish to pass on all or part of those costs to their
customers.

From a customer's viewpoint, the best protection is a fixed price contract.

However there are two types of clauses which are contained in contracts which may allow
forthe increasedpics t o be passed on. They are refe
which, essentially, allows for a variation in a contract price when there has been a change
in the |l aw; and a 6épass throughoé cl ause whi
alow cost increases to 6pass througho a supg

The liability transfer certificate is designed to trigger the operation of these clauses in
existing contract$’® However, a&changein lawd provision generally only allowshe
pas#ng through of costs it the subsidiary incui@s a resufiof a change in lanBecause

the liability transfer envisagetdy the CPRS Bill will only take place# the subsidiary
applies for a liability transfer certificate frothe Authority it may be thathe subsidiary

will not be incurring the liability as a result ofeghange in dwd but as a result of its
voluntary decision to apply for the certificate.

Further, t is unclear why minority shareholders in a partly owsebsidiarywould wish

to take on the liability thatvould normallybe borne by the majority sharehol@egroup

and sowhere they are able to veto suclmave, they will most likely do so, thus stopping
the subsidiary from applying for a liability transfer certificate. This is despite the fact that
the sulsidiary may be best placed to manage the fa@&ligmissions and pass on the
associated carbon cost to its customers.

This anomaly arises, becauke CPRS imposes primary liability not on the entity that has
6oper at i ooverkhe emitimg facitity biut on that entisycontrolling corporation.

This seems to derive from the approach taken by the national greenhouse and energy
reporting schemender the NGER Ac¢twhee reporting obligations are best left toeth
controlling @rporation level. Howevethe same logic does not necessarily apply to the
imposition of liabilities under the CPRS. Perhapsvould better serve the object and
purpose of the CPR® require that a subsidiary with operational control over a facility

be maderesponsible for making an application for a liability transfer certificate unless the
controlling corporation otherwise agrees. This would result in the costs associated with the
CPRS liability being imposed by law on the subsidiary, thereby enalilibg take
advantage of angchangean lawdprovision in its sale contracts.

The Carbon Pollution Reduction Scheme (Consequential Amendments) Bill 2009
proposes amendments to the NGER Act that clarify which corporatiod lbap er at i on a
controldin the sitiation of partnerships, joint ventures and trusts. In such circumstances
the Authority has th@ower to issue a declaration. Where the Authority does not issue a
declaration, it falls on the entities to nominateichhof themhasé o per at i o.nfal con

176 Explanatory Memorandum, paragraph 1.254, p. 68.
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the entities do noso nominate, they will be subject to a penalty. Tmegans that
nominated joint venturer carries all of the credit risk of the other joint venturers. This
proposedarrangement may alsonposea disproportionate share of liability omsller

joint venture participants. Perhaps a commercially nmeadisticand fairer arrangement
would be to impose CPRS liability on each of the joint venturers in proportion to their
joint venture interests.

As it stands, the Bill fails to contemplatiet more than one entitynay have financial
control over a facilityln that case there will bencertainty as to which entity is entitled to
assume the CPRS liability for the facility.

Part 4 Emissions Units

Part 4 is about the issue of Australian Emissionits (AEUs) and the acceptance of
emissions credits generated by the Kyoto Protocol flexible mechanisms for CPRS
purposes.!’ It is these AEUs and Kyoto protocol units that are traded and accepted for the
acquitting of a CPRS liability.

Clause 86allows the Authority to issue AEUs for a particular financial year at any time

before 15 December following the end of that yedhus for the financial year covering

the period 1 July 2011 to 30 June 20the AEUs must be issued by 15 December 2012.

Liable entities must surrender their AEUs or other emissions credits by 15 December
following the end of the relevant financial year under the proposed scltause 132
Underclause 85t he r el evant financi al year fer whi cl
year 0.

Clause 88 specifies the circumstances under which an AEU can be issued. These
circumstances are:

A as the result of an auction conducted by the Authority

A issued undetlause 89at a fixed price

A as assistance to EITE or coal fired power stations

A toeligible reforestation projects, or

A as a result of the destruction of synthetic greenhouse gases.
As noted above the Authority will issue AEUs at a fixed price uolderse 89 The table

in subclause 89(1¥ets out the charge per unit for five separate periods. The effect of this
subclause is to cap the price of an AEU for CPRS purposes until 15 December 2016. The

177 The Kyoto Protocol flexible mechanisms are th
6Joint Itmmpine Mercthaani smé and O6Emi ssions Trading
(AAUSs) between countries. Only emissions credits generated by the first two flexible
mechanisms will be accepted in the proposed CPR& see later discussion.
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maximum number of AEUs that can be issued to a person is worked out using the formula
in subdause 89(2)

Subclause 8(7) definesthed i n d e x at foopanparticalar ¢ligibledinancial year by

way of a prescribed formula. The factor is calculated by taking the index number of the
March quarter immediately preceding the start of an eligibnttial year and dividing it

by the index number for the March quarter 12 months before that, and then adding 1.050
to the result.

Under subclause 89(5)the units issued undedause 89procedures are automatically
surrendered once they have been issuégyTcannot be traded or saved for later use.
Subclause 129(5Aalso has this effect.

Subclause 89(10%pecifies thatthé i n d e x foruhese purpdses is the All Groups
Consumer Price Index number calculated by the Australian Bureau of Statistics.

Subdause 89(11)requires the publication of the fixed price charge for a particular
financial year before the start of that year, from 1 July 2012.

Underclause B the total number of AEUs issued in any one vintage year from auctions

and as a result of thesastance measures must equaldhe at i on a | scheme ca
of that year-’® However, this provision does not include the number of units issued as a
result of reforestation activities and the destruction of synthetic greenhouse gases. Thus

the total numbeof AEUs issued in any one year may be above the national scheme cap
number.

Clause 94specifies that an AEU is personal property that is able to be transmissible to
another party.Clauses 9598 set out the conditions by which an AEU may be transferred.

Under clause 103the relevant Authority may, by legislative instrument, decide the
policies, procedures and rules for the auction of AEUs.

Kyoto units and AQyoto international emissions units
In clause 526 Ky o t as defimed tb mean:

A an assignedmount unit (AAU)

A a certified emission reduction unit (CER)

A an emission reduction unit, (ERU), or

A a prescribed unit issued in accordance with Kyoto Rules

178 Thedénat i onal nsa mhbiedeBneddreciause 14.
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A aremoval unit (RU}"®

These emission reduction units arise from the activities conducted undétytive
protocol to the UNFCCC. Australiabds ratifica
mechanisms to handle these units within Austr&iauses104i 116 achieve this aim by

allowing these units to be entered in the register of emissions epitdi the Authority

and allowing the transfer of these units to and from various parties.

As noted above, only some of the above Kyoto units will be generally accepted for CPRS
purposes.

Inclause5a6 n &kKry ot o i nternatiiedefinedag mi ssi ons unitaod

A 6a prescribed wunit i ssued in accordance
than the Kyoto Protocol), or

A-a prescribed unit issued outside Austral

The first point refers to emissions units that are issued unttear ei successor to the

Kyoto Protocol or some under Il nternational
6Forest Car bon 'Rahe lag pointiveéers to@missisns dnits that may be

i ssued under another countxympl emiNewi oZresal tam
emissions trading scheme.

Clauses 117121 enable the Authority to enter @ n &Kyoto international emissions
u n iintitdemissions units register.

Clause 122allows regulations to make provision for, or in relation to, prohibiting the
surrender of noikyoto international emissions units for CPRS purposes. As already
mentioned, initially, these neldyoto international emission units will not be accepted for

the proposed schemebs purposes.

Part 5 Emissions number

Briefly, a i abl e entityos emi ssi on number
international emissions units (collectively known as eligible emissions units) that they are
obliged to surrender by 15 December each year in respect of the immediatelygrevio

financial year.

179 For more information on the Kyoto Protocol accounting methods see A Tallberdiyoto
Protocol accounting ruleBackground Note, Canberra, 21 January 2009, viewed 22 April
2009, http://www.aph.gov.au/library/pubs/BN/20@8®/KyotoAccRules.htm

180 See P Wong (Minister for Climate Change and WaRan)iding confidence towards and
effective global climate cinge agreemerit an Australian perspectivéddress to the
Peace Institute, New YorkUSA, 27 March 2009, viewed 22 April 2009,
http://www.environment.gov.au/minister/wong/20§820090327.html
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Clause 125d e f i n e s 0Oae npi esrssi conrdsdeingunmadie el ob:

A the total of a persond6és provisional emi
a personébés provisional e mi s sParodas themu mb er
amount of tonnes of C@® emittedf r om f aci |l i ty(s) wunder th

particular financial year, and
Athe personés 6émake good numberd (i f any

a perosmoarkbées g o o & definednibclaused 142to be shortfall between

the number of eligible emissions units surrenderedtlameshumber that is required

to be surrendered for a particular eligible financial year if the person is also a liable
entity for the following financial year.

A personb6és emissions number for any year
surrendered to th@uthority in the previous financial year above that required to meet
their CPRS liability:subclause 125(2)

Part @ Surrender of eligible emissions units
Banking of AEUs

Clause 129%pecifies that eligible emissions units may be surrendered electromactily
Authority, and which units can be surrendered, as follows:

A AEUs surrendered for a particular eligible financial year are to be surrendered in
respect of that particular year, or earlier eligible financial years

this provision allows a liable entitio save, or bank, unused AEUs issued in

respect of a particular eligible financial year for use in later years. There is no
requirement for the surrender of a part.|
corresponding eligible financial year

A a Kyoto wit must not be surrendered if it is in breach of regulatienbclause

129(6)
A a Kyoto Protocol Removal Unit or an Emissions Reduction Unit that has been
converted from a Removal Unit during t

period (20082012) must ot be surrendered to the Authority in relation to a
financial year beginning on 1 July 2013 or later years; and

A a nonKyoto international emissions unit must not be surrendered if that action
would breach regulations made undewuse 122
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Borrowing of AEBWom next financial year

Subclause 130(4allows a liable entity to borrow up to five per cent of a current financial
year6s emission number (effectively the 1|ial
year, for surrender in relation to the current eligible financial year.

Clause 132requres a liable entity to surrender enough eligible emissions units by 15
December following the end of an eligible financial year so that they do not have a
shortfall of units in respect of that year.

Clause 133mposes a financial penalty according the namiif required emissions units

not surrendered in respect of a financial year. For the financial year beginning on 1 July
2011 the penalty per unit will be $1dompared to the fixed price of $10 per unit). In later
years the penalty per unit not surrersdeto the Authority will be fixed by regulation, or
failing that, will be 110% of the benchmark average auction price for the previous
financial year.

Subclause 133(2)imits the penalty per emission unit to 110 per cent of the average
auction price for sth units during the relevant financial year.

The amount payable under clause 133 becomes payable on 31 January in the next eligible
financial year:clause 134 Underclause 135if an amount of penalty calculated under
clause 133 remains unpaid past the date, then the person becomes liable to pay an
additional amount calculated at the rate of 20 per cent per annum or some lower rate
which may be specified in the regulations.

Part T National Registry of Emissions Units

The National Registry of Emissiotnits (the Registry) currently exists and is operated
by the CommonwealthClause 145gives the Registry a statutory, rather than just
administrative, basis and provides that it will be operated by the Authority. It will have the
duel function of being:

A the registry for AEUs, and
A the registry for Kyoto units.
Clause 146allows a registry account to be opened in the name of a person. This means

that a registry account can be opened in an
name.

Clause 150identifies a number of different types of Kyoto units and specifies that these
units cannot be transferred or surrendered for CPRS purposes.
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Part 8 Emissiongntensive tradexposed assistance program

Clause 167enables the relevant Minister to implem#ém¢ proposeamissionsintensive
tradeexposed (EITE) assistance program by regulation. This clause requires the Minister
to take all reasonable steps for these regulations to be made before 1 July 2010.

CommentUse of regulations and Parliamentarnyscruti

Significantly, a great deal of the detail relating to the CPRS is to be provided for by way of
regulations which are due to be made available for public comment in June 2009. For
example, detailed scheme cap numbers for each relevant financial ye@axpected that

these will be consistent with the 2020 and 2050 national emissions targets. The Minister is
required to take all reasonable steps to ensure that regulations are made to set the scheme
caps within the range specified for the relevant yedore the start of that particular year
underclauses 1415.

The EITE assistance program will also be created by way of regulations. The regulations

wi || set out the Governmentds decisions r ¢
allocative basates for eligible activities. Regulations will also set out the rate at which
assistance may be reduced. Regulations will also be the source for details relating to the
administration of the Registry as it relates to Kyoto units.

It is common for Acts oParliament to delegate to the executive government, the power to
make regulations which supplement and help give operational effect to the primary Act.
While such regulations are not required to be passed by both Houses of Parliament, either
House may didbow them. A member of Parliament has 15 sitting dafrom the date of
tablingd in which togive a notice to move a disallowance motion in relation to them. If
the motion is passed, or alternatively has not been withdrawn or otherwise disposed of
within a further 15 sitting days after the notice was given, the regulations cease to have
effect from the date the motion is passed or the expiry of the second 15 sitting day period.
Actions done under the authority of the regulation or other disallowed instripefeme

the actual or deemed date of disallowance remain legally \alid.

Part 9 Coalfired electricity generation

Clause 176authorises the issue of AEUs free of charge to-ficed power generators
who hold an eligibility certificate for such assistarficethe financial years commencing
on 1 July 2011 to the year commencing 1 July 2015.

This clause also contains a formula to determine the annual number of AEUs issued to
eligible generators over this period (sdause 186for additional formulas for thes
purposes).

181 Legislative Instruments Act 2003, Section 42.
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For the first two year si20eXto 201220135thehapnoed 6 s o p e
number of free AEUs given to coal fired power generators will be capped at 26 140 000:
subclause 176(2) Otherwise the formulae contained in this clausd Wwd used to

calculate the amount of free permits issued to each eligible generator. It is likely that the

actual number of emissions permits given to generators in these two years will be less than

this upper limit.

Clause 177imposes a 180 day linif? after the commencement of this particular section
on persons applying for an eligibility certificate for coie¢éd generation assistance. Only
those owning, controlling or operating cdeied power generation facilities may apply for
these certificatesubclause 177(2)

Clause 181specifies the criteria for the issue of such certificates. An operating power
generation complex will qualify for a certificate if any one of its generating units met any
one of the following criteria:

A it was in operation at anynte during June 2008ubparagraph 181(2)(a)(i)

A if it was not in operation in June 2007 there was a plan {fcomemence
operation before the end of 20@tbparagraph 181(2)(a)(i)

A if it was not in operation during June 2007 due to restricted access lingcoo
water supplies there was a plan to return it to operation when this problem was
overcomesubparagraph 181(2)(a)().

Additional criteria for being granted these certificates are:

A at least 95 per cent of power generated by the complex during the financial year
commencing 1 July 2006 came from coal combustmaragraph 181(2)(b),
and

A at any time during the financial year commencing 1 July 2006 the generation
complex was connected #n electricity grid with a capacity of at least 100
megawattsparagraph 181(2)(c).

Subclause 181(3provides that power generation projects that:

A were in existence but not yet completed, and

A were fully committed®®as at 3 June 2007, where 95 per cerhefpower was to
be generated by coal combustion and would be connected to a grid with a
capacity of 100 megawatts also qualify for these assistance certificates.

182  Extendable to 210 days in certain circumstances wu®iause 177(8)

183  Paragraph 181(3)(b)sets out the matters to be considered in determining whether a project
was Oful léy. committed
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Clause 183allows the relevant Minister, before 1 August 2014, to declare that a specified
generation asset will not receive further free AEUSs, if a windfall gain declaration is in
force.

One of the most telling criticisms of the operation of the European Union Emissions
Trading Scheme during its first two trading periods (22067 and 2002012)is that

power generators received windfall profits from the large scale allocation of free
emissions permits to them. The Australian government has addressed this issued in the
design of the CPRS.

Clause 185requires a person who has received free ARWgespect of a power
generation asset to make a submission to the Authority in respect of windfall profits before
30 September 2013.

Clause 186empowers the Authority to make a windfall gain declaration in respect of a
power generation asset, if thatetsgasses the windfall gain test.

Clause 187specifies that a power generation asset passéswhe nd f al if: gai n t es

A itis likely that the total value of assistance to the particular asset will be greater
than the likely projected long term net revetass, or

A it is likely that there will be a projected long term net revenue gain from the
particular generation asset.

For the purposes of the above clause the total value of assistance is the market value of
free AEUswith vintage years beginning betwe&njuly 2011 and 1 July 2013 plus the
projected market value of free AEUs issued with vintage years beginning on 1 July 2014
and 1 July 2015subclause 187(3)

Clause 188specifies that no free AEUs will be given in respect of a generation complex
(and nota particular power generation asset within that complex) that does not pass the
power system reliability test.

Clause 189pecifiesth& p ower sy st e rnhatrgeneratienlconiplexesyhave®s t 0
pass in order to receive free AEUs is:

A as at 1 Septera in the eligible financial year the person who either owns,
controls or operates the generation complex is registered under either a
Commonwealth or State law regulating energy markets

A as at 1 September of an eligible financial year the nameplate iratmggawatts
of that complex was not less than the same rating as at 3 June 2007, or

A if there is a reduction in the nameplate rating of the generation complex the
appropriate energy market operator certifies that this reduction is unlikely to
breach powesystem reliability standards, or
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A i f before 1 September in any eligible f
under the appropriate Commonwealth or State law ceased to be in force the
appropriate energy market operator certifies that it is unlikelyttieatrelevant
power system reliability standard will be breached in the following two years.

Clause 5defines theternd n a me p | a togenerayt meangh@ maximum continuous
electrical generation capacity in megawatts of the generation complex, projhesed
generation complex.

Part 16 Reforestation

In introducing the Billon 14 Mag009 t he Government fl agged tha
to stakeholder feedbackd6 introduce ¥%'mendmen
These amendments were suhgagly introduced, and all were passed along with the

remainder of the CPRS Bills on 4 Jup@0Q The main amendments relating to Part 10

deal with:

A who can undertake reforestation proggeind hence scheme obligations)
allowing projects over multipland titles

A
A-changes to o6forest maintenanced obligati on:
A

enabling the transfer of scheme liabilities and the inclusion of transitional
arrangements for forests which have been part of other greenhouse gas abatement
schemes

These amendments are dissed below under the relevatdusesf the Bill.

In respect of privately helthnd the provisions of thisapt apply to eligible reforestation
projects established on property held under the Torrens land title system.

Clause 191requires the Authority to issue free AEUs to the holder(s) of a certificate of
reforestation as soon as practicable after the day that certificate was issued.

Subclause 191(2AYyequires that certificates issued during the 2@D12 financial year
are to lave a vintage year beginning on 1 July 2012. This means that such units cannot be

184 G Combet, 6éSecond Reading Speech: Carbon Poll
SenatePebates 14 May 2009, p. 3865

185 The Torrens land title system operates in every state and territory in Australia. It replaced
the cumbersome General Law system of land whereby property was transferred by deed and
placed an unreasonable chain of title search burden on the purchasarregtirement that
property is transferred by way of registration of tiffaragraphs 209(4)(a) and 209(5)(a)
effectivelyr equi re that reforestation projects on p
reforestation proj e ©ifthedand i®Torrenstsysterpland.poses of P
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surrendered during the firsti20%2 dhey roafy, t he
however, be traded.

Under sections 4Q000 to 401025 of thelncome Tax Assessment Act 189fmited tax
deduction is available to land holders who establish a forest for the purposes of carbon
sequestration. The issue of free AEUs may not be the only benefit available to persons
undertaking a reforestanh project influenced by thisat.

Clause 192 requires the applicant for a certificate of reforestation to provide a
reforestation report in respect of an eligible reforestation project for a particular
reforestation reporting period. Such certificates are not transfecidnse 197

Clause D5 specifies the conditions under which a certificate of reforestation may be
issued. Amongst these conditions are:

A the recipient is a recognised reforestation enp&yagraph 195(2)(a)

A the recipientis the project manger fothe relevant reforestationrgject™®

paragraph 195(2)p)

A the recipient is not required to hand back AEUs arising from another
reforestation project and is not required to pay amounts in relation to this
requirementparagraph 195(2)¢€), and

A the number of tonnes of GHGs removed by the project is greater than the
amounts of AEUs issued in respect of that projpaeragraph 195(2)€) and
subclause 195(3)

More detail on project managers and their obligations is contained in clEi&&497C.
The Supplementary Memorandum issued in May 2009 explains the rationale for the
project manger concept’

1.3 The amendments will enable the carbon sequestration right holder to transfer
schemeobligationsto another entity, with the agreement of the Autlyofimissions
units will still be issued to the holder of the carbon sequestration right only.

1.4 These amendments will enable a wider variety of arrangements for managing and
financing reforestation projects.

1.5 Consistent with this provision, referens t o t he o6hol der of car b
rightdéd as the scheme participant are amended

Clause 20lgener al ly requires that, amongst othe
and proper p e r booity Will goaet frecagrationds ha eeforkstation entity.

186 Clause24cont ains the definition of &écarbon sequ

187. Supplementary Explanatory Memorandum, Carbon Pollution Reduction Scheme Bill 2009,
p. 5.
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Subclause 201(3provides criteria to which the Authority must have regard in deciding
the applicant is a fit and proper person. Amongst other matters, the criteria include:

A whether the applicant hasenconvicted of an offenceander Commonwealth,
State or Territory law where the offeniogolvesdishonesty

A whether the applicant has been convicted of an offence under Commonwealth,
State or Territory law where the offence relategh@®oconduct of busess and

A whether the applicant has been subject to an pecuniary penalty Toetkr
Practices Act 1974

Where the applicant is a corporation, teeord of any executive office of the corporation

in respect to the above criteria is also somethongrhich the Authority must have regard
in making its decision.

Subdause 20%4) allows the Authority to declare a projdotbean6 el i gi bl e ref or e
projifect 6

A theproject manger (wha also the applicant for the declaratiasmp recognised
reforestation entityparagraph 209(4)(c)

A the applicankeitherholds a carbon sequestration right in relation to the project
or the holder has consented in writing to the making of the application
paragraph 209(4)@b)

A each of the followig has consented, in writing to the making of the application
in relation to the project area(g)erson who holds an eligible interest in the
project area or any of the project areas, and a person specified in regulations
paragraph 209(4)(e) and

A the progct meets any relevant requirements made under the regulations:
paragraph 209(4)(g).

The Authority or the applicant may vary, or revoke, the recognition of an eligible
reforestation project oa wide range ofrounds contained in clausexl0 to 219A

An eligible reforestation project can also occur on Crown Land that is rdwgrthe
Torrens system of title: sgaragraphs 209(4)(a) and 209(5h).*®®

Each eligible reforestation projectistobe gived e ef or est at Thsnumheni t | i m
is one of the pper limits on the number of AEUs that can be issued in relation to a
particular eligible reforestation project unddause 196 The other upper limit is the net

total number of tonnes of greenhouse gases removed minus one. That is, the AEUs issued

188 This is because such ndwrrens title Crowd and wi | | not be 6gener al
potentially eligible under paragraph 209(5)(Beefurther discussion in the Explanatory

Memorandum, Carbon Pollution Redion Scheme Bill 2009 [No. 2ht paragraphs 6.34
and 6.58.
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