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Government procurement refers 
to the purchase of goods and ser- 
vices by all levels of government. 

Despite governments being 
among the largest purchasers of 
goods and services in individual 
countries, this market, neverthe- 
less, has been one of the most 
protected in respect of interna- 
tional trade. Virtually all nations 
enforce some level of control 
over government procurement 
practices that discriminates 
against foreign suppliers in favour 
of domestic entities. There are a 
number of justifications offered 
for the development and mainte- 
nance of these practices. 

e Because industries and indi- 
viduals within a particular 
country provide the majority 
of government funding, many 
believe that these hnds 
should then be reinvested 
within that country whenever 
possible. 

e Governments often allocate 
their resources in a manner to 
benefit selected sectors or re- 
gions of their economies. 

e The decision to open up gov- 
ernment procurement to for- 
eign competition could have 
severe impact on certain seg- 
ments or regions of an econ- 
omy via the loss of jobs to 
foreign competition. 

Practices also exist to accord 
special treatment to purchases 
from selected foreign nations. 

Discriminatory practices related 
to government Procurement can 
take the form of percentage price 
preferenced or may be accom- 
plished through other means 
which include, but are not limited 
to : 

e selective tender procedures, in 
which invitations to bid are 
sent only to suppliers on pre- 
established lists; 

e single tender procedures, in 
which the procuring authority 
contacts only one supplier; 

substitution of negotiated con- 
tracts for public tenders; 

offers; 

e requirements that bidders have 
branch establishments within 
the country; and 

e the vesting of discretion in 
procurement officers to ignore 
foreign bids. 

e limited publicity on public 

Procurement. 
Prior to the negotiation of the 
Government Procurement Code 
during the Tokyo Round, no in- 
ternational guidelines on pro- 
curement existed. In fact, gov- 
ernment purchases were expressly 
excluded from the General 
Agreement on Tariffs and Trade 
(GATT) via Article 111, section 
8(a), which states that 'the provi- 
sions [regarding national treat- 
ment for imported products] shall 
not apply to laws, regulations or 
requirements governing the pro- 
curement by governmental agen- 
cies of products purchased for 
governmental purposes.' 

Because of both this exception 
and the extensive size of the gov- 
ernment procurement market, 
some contracting parties to the 
GATT negotiated a government 
procurement code during the To- 
kyo Round which was applicable 
only to those who signed it. 

The Code went into effect on 
January 1 , 1980, and was signed 
by Austria, Canada, EC, Israel, 
Finland, Hong Kong, Japan, 
Norway, Singapore, Sweden, 
Switzerland, and the US. 

The Code contained two primary 
principles: (1) equal treatment 
and (2) transparency. The equal 
treatment obligation, however, 
applied only to those government 
bodies and organisations speci- 
fied in the Agreement, and during 
the original negotiations govern- 
ments bargained over which enti- 
ties were to be included. The 
Code also permitted exclusions of 
certain products provided they 
were specifically identified at the 
time of coverage negotiations. 
This practice of delineating spe- 
cific entities and products cov- 
ered has continued under the 
AGP. The basic premise of the 
Code was that procurement 
should be conducted in an open 
and transparent way. 

The Tokyo Round agreement was 
perceived to be flawed in several 
ways. The Code: 

did not produce the calculated 
gains for suppliers of govern- 
ment goods and services as 
initially foreseen; 

only covered services pro- 
curement when it was inciden- 
tal to the procurement of sup- 
plies and equipment; 

did not extend to purchases 
that were below the minimum 
'threshold' value or to pur- 
chases made by state and local 
governments. 

The dissatisfaction of the US and 
other nations with the coverage 
levels led to increased pressure to 
re-negotiate the Code. 



The AGP constitutes a plurilateral 
agreement under the WTO and 
therefore, is applicable only to 
signatories. It will come into 
force on 1 January, 1996. 

Current members to the revised 
AGP are: 

Japan, Norway, Republic of Ko- 
rea, Switzerland and the United 
States. 

Australia currently is considering 
entering into negotiations to join 
the AGP. 

The principal outcomes of the 
revised AGP resulted in greater 
coverage of both government 
entities and products. It estab- 
lished 'threshold' values for new 
products covered and tightened 
provisions regulating procedural 
and technical requirements im- 
posed by entities on service and 
goods providers. 

A ~ s ~ r a l i a  an 
Australia did not join the Tokyo 
Round Code on Government Pro- 
curement in 1979 for two main 
reasons: 

e At that time Australia oper- 
ated a preference scheme for 
domestic suppliers which was 
inconsistent with the provi- 
sions of the Code. 

There was a lack of identifi- 
able commercial benefit for 
Australian suppliers. 

e 

Despite nonmembership in the 
AGP, Australia operates a more 
liberal government procurement 
system than most members of the 
Agreement. In 1988, Australia's 
preference system for domestic 
suppliers was replaced by a pol- 
icy that merely encouraged sup- 
port for Australian and New Zea- 
land industry." 

It is arguable that, despite Austra- 
lia's liberal practices, Australia's 
accession to an agreement that 
undermines the government's 
ability to favour Australian indus- 
try would be highly unpopular in 
the wider community. 

Should Australia accede to the 
AGP the potential commercial 
gains are greater, in theory, than 
those provided by the Tokyo 
Round Code, as a result of the 
increased scope of covered enti- 
ties, goods and services. Cur- 
rently, Australian companies do 
have access to some of the mar- 
kets covered by the AGP, how- 
ever, this access cannot be guar- 
anteed without Australia acceding 
to the AGP. Other benefits from 
membership include increased 
transparency and access to forms 
of dispute resolution. An addi- 
tional benefit would be the strate- 
gic value of negotiating accession 
to the AGP and potential recipro- 
cal gains Australia might be able 
to draw out of the negotiations 
from trade areas of greater impor- 
tance to us such as agriculture. 

Costs would include the adminis- 
trative and procedural costs of 
compliance with the AGP and 
limited government ability to use 

purchasing policy to achieve spe- 
cific ends, such as sectoral or 
regional development. 

While Canada, the European Un- 
ion, Japan and, in particular, the 
US have encouraged Australia to 
accede to the AGP, only the US 
has brought significant commer- 
cial pressure to bear over this 
issue by denying some Australian 
Companies access to US govern- 
ment contracts. The potential for 
other members of the AGP to 
apply additional commercial 
pressure is real. While gains from 
accession to the AGP would de- 
pend largely on the actions of 
individual companies, Australia's 
current government procurement 
practices would be little changed 
should accession occur. 

I Percentage price preferences allows bids from domestic suppliers to be more expensive than foreign suppliers by a specified 
amount and still be considered competitive. 

Article 11 of the Australian and New Zealand Closer Economic Relations Trade Agreement states: ii 

In government purchasing the maintenance of prejerences for domestic suppliers over suppliers from the other 
Member State is inconsistent with the objectives of this Agreement, and the Member States shall actively and on a 
reciprocal basis work towards the elimination of such preferences. 

Provisions in this article effectively eliminate discrimination between Australian and New Zealand contracts for government 
purchases. 


