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RECOMMENDATIONS

The Commitice recommends that:

(1

@

&)

Q)

®

©®

all government departments and agencies with responsibilities under the
Environment Protection (Impact of Proposals) Act 1974 formally consider the
recommendations of the audit report and make a commitment to develop in-
house expertise in the environmental impact assessment process. (paragraph 3.10)

departments and agencies with responsibilities under the Environment Protection
(fmpact of Proposals) Act 1974 support the proposed environmental impact
assessment practitioners’ network and allocate adequate resources to ensure the
success of the network. (paragraph 3.11)

each year, in its anmual report, the Department of the Environment, Sport and
Territories details its negotiations, whether complete or not, about proposed
Memoranda of Understanding. (paragraph 3.21)

all departments and agencies with responsibilities under the Environment
Protection {(Impact of Proposals) Act 1974 develop and support training programs
for participants in the environment impact assessment process, in consultation
with the Commonwealth Environment Protection Agency. (paragraph 3.31)

the Commonwealth Environment Protection Agency concentrates on developing
appropriate education and information strategies that will increase the level of
expertise of action agency officers and other environmental impact assessment
practitioners. - (paragraph 3.32)

no consulting charges be introduced by the Commonwealth Environment
Protection Agency at this time, (Paragraph 3.34)

vii







CHAPTER 1. ENVIRONMENTAL IMPACT ASSESSMENT

The Environment Protection (Tmpact of Proposals) Act 1974

11 The Commonwealth parliament enacted the Environment Protection (Impact of
Proposals) Act in December 1974 with the objective of ensuring that 'matters affecting
the environment to a significant extent' are fully examined and taken account of in any
proposed actions of the Commonwealth Government. The act only applies to decisions
and proposed actions by the Commonwealth but the range of matters which can be
reviewed is very broad, and includes:

the formulation of proposals;
the carrying out of works and other projects;

the negotiation, operation and enforcement of agreements and arrangements
(including those with States and Territories);

the making of, or participation in the making of, decisions and recommendations;
and

the incurring of expenditure,

1.2  Government decisions and actions which may impact significantly on the
environment can be associated with activities such as projects carried out by
Commonwealth departments and authorities; grants to State governments for specific
programs; proposals which require Commonwealth approval to export primary products;
proposals involving foreign investment approval; and proposals requiring a lease over
Commonwealth land.

1.3 The Act was clearly intended to have broad application. It has a number of
significant features which have influenced the way it has been administered and the way
its abjective has been pursued:

It is desipgned to be flexible.

The important decisions are discretionary rather than mandatory.

The Action Minister (generally not the Minister responsible for the environment)
is responsible for designating the proponent of a development project, for making
an initial assessment of the environmental significance of the project, and for

triggering the environmental assessment provisions of the Act.

The proponent is responsible for carrying out the duties and environmental
conditions imposed by the Action Minister,




i4  These factors have necessitated the Introduction of formalised administrative
processes.

Administration of the Act

15  Successive Commonwealth departments responsible for environmental matters
have administered the Act since its inception, but the requirement for Action Ministers
to make initial assessments of environmental significance has meant that other
departments and agencies have also been involved. The Commonwealth Environment
Protection Agency (CEPA), an agency within the Department of the Environment, Sport
and Territories (DEST), is currently responsible for administering the Act.

1.6  Administrative Procedures promulgated under the Act provide guidance on the
preparation of environmental impact statements, public review and the assessment of
such statements. Before any decision is taken on a proposal, the Administrative
Procedures provide that:

the possible environmental effects of the proposal are fully investigated and
assessed;

alternative means of achieving the objectives of the proposal are adequately
investigated and assessed;

. consideration is given to the means of enhancing and protecting the environment,
or minimising adverse environmental effects of the proposal;

interested sections -of the public are given the opportunity to be involved in
consideration of environmental effects; and

the environmental consequences of the proposal are considered, together with the
economic, technical and political factors, in reaching a decision.®

1.7  The first stage of an environmental impact assessment begins when a developer
or proponent approaches the relevant Commonwealth department or agency with the
details of a proposed project. The Minister responsible for the administration of that
department, or a delegate from the department, undertakes an initial assessment of the
proposal and determines whether it is likely to have a significant effect on the
environment.

Information about the Act and the Administrative Procedures has been taken from the
Commonwealth Environment Protection Agency's draft Operational Manual for
Commonwealth environmental fmpact assessmenf.
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18 In some cases formal Memoranda of Understanding (MOUs) have been
negotiated between CEPA (or its predecessors) and Commonwealth agencies to provide,
among other things, guidance to those agencies at the initial assessment stage of projects.
As part of the MOU process, CEPA provides agencies with formal guidelines for the
identification of environmental significance. Informal advice and opinion about the
environmental significance of a project can also be obtained from CEPA if a department
requires it. ' '

19 If a project is deemed not to be environmentally significant, the Act is not
triggered and no further action is required. If the Action Minister or action department
believes the project is likely to have a significant impact on the environment, it is referred
to CEPA which then determines the level of assessment that is necessary. Four levels
of assessment are possible:

an assessment by CEPA without the pi'e'paration of either a Public Enviromment
Report (PER) or an Environmental Impact Assessment (EIA);

an assessment by CEPA following the preparation and public review of a Public
Environment Report;

an assessment by CEPA following the preparation and public review of an
Environmental Impact Assessment; and

examination by a Commission of Inquiry.

110 The Minister for the Environment, Sport and Territories informs the Action
Minister of the results of any review or assessment of the environmental aspects of a
proposal and the Action Minister must then ensure that any suggestions or
recommendations made by the Environment Minister are taken into account in any
subsequent decisions or actions. Figure 1 is a flow chart of the environmental impact
assessment process.




Fig 1 - Overview of ElA Process
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CHAPTER 2: THE AUDIT OF ENVIRONMENTAL
IMPACT ASSESSMENT PROCEDURES

The audit report

21  During 1992, the Awustralian National Audit Office (ANAO) undertook an
efficiency audit of the Commonwealth's environmental impact assessment processes to
determine how the ‘economy, efficiency and effectiveness' of those processes could be
improved. The audit noted the existence of a number of deficiencies in the initial
assessment and referral of proposals to CEPA by action agencies as well as with the
scoping® of assessments, The auditors also suggested that there were delays in the
process and a lack of monitoring of the process once projects were referred, The ANAO
suggested that these deficiencies have the potential to cause problems such as:

manipulation of the process by creating unnecessary delays;

disincentive to invest in major new projects where undue delays in the assessment
and approval may be expected,

circumvention of the Act for proposals with significant environmental implications;
and

threats to the quality of the environment.

22  In summary, the auditor's main concerns were that the complexity of the process
and the discretion provided to Action Ministers could resulf in the clrcumvention of
environmental impact assessment requirements and that inefficiencies in the
administration of the process could lead to delays and further complexity.

The Committee's review of the audit report

23  The report of the Auditor-General - Report No. 10 1992-93, Efficiency Audit
Living with our decisions, an assessment of Commonwealth environmental impact
assessment processes, was tabled in the House of Representatives on 16 December 1992,
On 17 August 1993, the report was referred to the Committee by the Special Minister
of State, the Hon. F I Walker, QC, MP.

24  The Commitiee then sought and received a detailed briefing from CEPA and was
provided with a background paper describing CHPAs response to the audit and the
action it had taken.

Scoping is the process by which the scope, extent or subject/issues areas 1o be dealt with in an
Environmental Impact Statement or Public Environment Report are defined.
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25  In reviewing the audit report, the Commitiee did not attempt to undertake a
detailed review of the Commonwealth environmental impact assessment process and the
legislative framework. Rather, the Committee reviewed the audit recommendations and
considered the adequacy of CEPAs responses. There is some. scep’acasm in the
Committee about the effectiveness of the EIA process and a more rigorous review may
well be undertaken in the future. In the meantime, the Committee will observe the
extent and effectiveness of the implementation of the recommendations in the audit
report and their effectiveness.

CEPAs response to the audit recommendations

26  The aundit report made nineteen recommendations to streamline and monitor EIA
processes and to monitor outcomes, It should be noted that, although CEPA was the
focus of the audit and many of the recommendations were addressed to it, the
administration of the Act is a shared responsibility. The action agencies have a major
role to play and all agencies and departments need to con51der and, where appropriate,
implement the audit findings.

27  The nineteen recommendations made by the Auditor-General together with
CEPAs responses are listed in Appendix 1. The follow-up action that has been
undertaken by CEPA since the tabling of the audit report in December 1992 is alsa
outlined in Appendix 1.




CHAPTER 3 REFORMING THE PROCESS - THE RESPONSE
TO THE AUDIT REPORT

31 CEPA is currently undertaking a comprehensive public review of the
Commonwealth environmental impact assessment (ELA) process. An initial discussion
paper entitled Setfing the Direction was released in November 1993. The object of the
review is to maximise the effectiveness and efficiency of the Commonwealth’s
environmental impact assessment system and to reflect changing environmental
imperatives and industry interests, The resuits of the submissions received will form the
basis of a main discussion paper that will outline a framework for the delivery of an
effective and efficient systerm. '

32 As part of this major review of the EIA system, CEPA has also commissioned six
consultancies which will cover the following areas:

public inquiry processes,

public participation in the EIA process;

assessment of cumulative impacts and strategic assessment;

social impact assessment; '

analysis of ELA practice and procedures in Australian States and Territories; and
analysis of EIA practice and procedures overseas.

3.3  Many of the problems inherent in the current EIA system and the use of MOUs
should be addressed in the public review process and in the consultants' reports. These
initiatives are therefore likely to contribute in a major way to the implementation of the
audit recommendations.

3.4 From Appendix 1 it can be seen that CEPA has made a significant effort to
implement most of the audit recommendations and has encouraged other departments
and agencies to cooperate in the process of revising the administration of the Act.

35  To facilitate discussion with action agencies about the implications of the audit
report and its recommendations, CEPA sponsored a series of seminars that were
intended to:

ascertain the needs of action agencies in training and development of their officers
in the EIA process, and to identify the assistance that CEPA could provide in
meeting these needs;

provide recommendations for combined agency/CEPA activities; and

identify areas where material 1o be produced by CEPA could assist agencies in
undertaking the roles identified in the audit report.




3.6  As a result of the seminars, CEPA identified a number of areas in which action
was required and it began a review of its education and information services. To assist
further in the education process, CEPA is proposing 1o set up an environmental impact
assessment practitioners' network. The objective of the network is to bring together a
cross-section of people who are participants in the EIA process or who are interested in
environmental impact assessment (such as industry representatives, academics,
conservation organisations) to facilitate the sharing, evaluation and dissemination of
information and to promote stronger relations between all parties. It is intended that
membership of the network will enable agencies to have access to a wide range of case
study material not otherwise readily available and to provide members with a broader
understanding of the types of cases requiring environmental impact consideration,

3.7 CEPA hasalsowritten to government departments, action agencies and authorities
outlining the recommendations of the audit report and CEPAs proposed actions. In a
number of instances CEPA did not received a response to its letter, or when follow up
telephone calls were made, CEPA. was unable to locate a person or area that had
responsibility for environment related issues.? This suggests that if there is a problem
with the implementation of the audit findings it may be in the response of agencies other
than CEPA. The lead is being taken by CEPA but it remains to be seen if others will
follow. : :

38 CEPA has been developing an operational manval for - Commonwealth
environmental impact assessment. The manual, which will be used by CEPA and
circulated to action agencies, will be a comprehensive document that aims to promote
an understanding of the Act and to provide detailed information on all aspects of the
EIA process.

39 It appears that CEPA is making a strong effort to overcome the problems noted
by the audit. However it is also important that departments and agencies with
responsibilities under the Act develop the expertise and experience required to enable
their officers to handle the initial assessment process appropriately and confidently.
Should clarification of an issue be required, CEPA can provide advice and make
recommendations, but greater efficiency will be achieved if action agencies become more
competent in this area. The development of greater expertise within action agencies is
alsc likely to encourage the integration of environmental decisions into general
administrative processes.

3,10 The Committee therefore recommends that:

) all government departments and agencics with responsibilities
under the Enviromment Protection (Impact of Proposals)
Act 1974 formally consider the recommendations of the audit
report and make a commitment to develop in-house expertise
in the environmenta! impact assessment process.

Informal advice provided by CEPA, 24 January 1994,
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