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C O N C L U S I O N S

R E C O M M E N D A T I O N S

This report is about making laws, particularly Commonwealth laws,
easier to understand.

At present too many of our laws are difficult to understand.

This makes it hard for people to understand their obligations or
entitlements and are much more costly to administer and comply with.

For a law to be effective its purpose must be clear, its language and
structure must aid comprehension and people must have easy access to
it. These aims are not always met in the production of Commonwealth
legislation.

While there have been some dramatic improvements in the quality of
Commonwealth legislation in the last five years or so, the Committee
believes that more can be done to make legislation easier to understand
and use.

Improvements can be made at each stage of the legislative process - in
the preparation, making and publishing of legislation.

The Committee's recommendations are directed toward making these
improvements.

C l e a r e r P o l i c i e s f o r C l e a r e r L a w s

One of the main sources of complexity in legislation is complex policy.

The chances of clear legislation will be improved if, before drafting
starts, the policy of the legislation has been clearly thought out, has
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been framed to make it easy to understand, and is widely accepted.

The key to making clearer policy is better consultation:

instructing officers should consult with drafters early in the process
to ensure that all elements of the policy have been examined and are
capable of clear legal expression; and

more effort should be made to consult with interested parties
outside government as well as within government.

The Department of the Prime Minister and Cabinet should re-write
the Legislation Handbook to state that the government department
or agency responsible for a proposal to make primary or subordinate
legislation should consult on the proposed legislation unless:

(a) the proposed legislation would only alter fees or benefits in
accordance with the Budget; or

(b) the proposed legislation would contain only minor machinery
provisions that would not fundamentally alter existing
legislative arrangements; or

(c) advance notice of the proposed legislation would give a person
an advantage that he or she would not otherwise receive.
(Recommendation 1, Paragraph 2.61)

The Department of the Prime Minister and Cabinet should re-write
the Legislation Handbook and Cabinet Handbook.

(a) to advise government departments and authorities that when
a policy for legislation has been developed to the point where
it is proposed to seek Ministerial or Cabinet approval, the
government agency responsible for the policy should consult
the relevant drafting office to ensure that the policy can be
expressed simply in legislation; and

(b) to emphasise the desirability of preparing preliminary drafting
instructions at the same time as Cabinet submissions relating
to the legislation. (Recommendation 2, Paragraph 2.62)
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The Department of the Prime Minister and Cabinet should re-write
the Cabinet Handbook to require that Cabinet submissions dealing

(a) whether consultation has taken place outside the
Commonwealth Government about the proposed legislation;

(b) if no consultation has token place outside the Commonwealth

(c) what consultation on the proposed legislation is recommended
if Cabinet approves the proposal for legislation.
(Recommendation 3, Paragraph 2.63)

D r a f t i n g I n s t r u c t i o n s

The preparation of drafting instructions plays a very important part in
the drafting of legislation. Good instructions will make a drafter's task
much easier and leave more time to create a clear legislative expression
of the policy.

Unfortunately there is a wide variation in the standard of instructions
given to the drafting offices.

To help raise the standard of instructions, and make them more even,
the Committee believes that:

. government agencies must retain sole responsibility for giving
instructions to drafters;

specialist legislation sections, where they exist, should give instruc-
tions to drafters;

. drafting instructions should be conveyed in writing initially although
they can usefully be supplemented by oral instructions;

. drafting instructions should be issued in a narrative form rather
than as a lay draft;

. drafting instructions should be in a standard format and should
always include a statement of the object or purpose of the proposed
legislation;



drafting offices should provide extra training for instructing officers
in the standards expected in drafting instructions; and

the current manuals for guiding officers in the preparation of
instructions should be substantially revised and updated.

the Legislation Handbook to recommend that departments and
agencies use their legal or legislation areas to instruct the Office of
Parliamentary Counsel or the Office of Legislative Drafting in the
preparation of legislation. (Recommendation 4, Paragraph 3.20)

The Department of the Prime Minister and Cabinet should re-write
the Legislation Handbook to make it clear that oral instructions,
given by telephone or in meetings, form an acceptable part of the
instructing process once written instructions have been given.
(Recommendation 5, Paragraph 3.31)

The Department of the Prune Minister and Cabinet should re-write
the Legislation Handbook to emphasise the need for instructions to

(a) the objects of the proposed legislation;
(b) legislative provisions affected by the proposed legislation;
(c) other provisions relevant to the proposed legislation; and
(d) related matters in any other drafting instructions.

(Recommendation 6, Paragraph 3.48)

Drafting and instructing agencies should co-operate to develop more,
regular training programs for officers who will be giving instructions
to drafters. (Recommendation 7, Paragraph 3.61)

The Department of the Prime Minister and Cabinet, in consultation

Drafting and agencies which give instructions, should re-write the
Legislation Handbook to deal comprehensively with the preparation
of instructions for Bills and subordinate legislation.
(Recommendation 8, Paragraph 3.66)
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W h o S h o u l d D r a f t L e g i s l a t i o n ?

It was put to the Committee that Commonwealth legislative drafting
would be more effective if the government monopoly on drafting were
broken and drafting work were contracted out to private lawyers. The
Committee disagreed with this proposition.

The Committee considered that:

. conflicts of interests could possibly arise if drafting work were
contracted out;

. legislative drafting is a specialist skill that is acquired and refined
through practice;

the standard of general drafting in the private practice is very
uneven;

. there is little evidence that private law firms are interested in
developing a market in legislative drafting;

. it would be difficult to control the quality of legislation drafted
outside the government; and

on current costs, it would be considerably more expensive to have
laws drafted by private lawyers.

The current division of responsibility between the two main
Commonwealth drafting offices is appropriate and there is little
evidence to suggest that amalgamating the Office of Parliamentary
Counsel and the Office of Legislative Drafting would produce better
legislation.

The fact that not all subordinate legislation is prepared in one agency
has produced a disturbing variation in the quality of subordinate
legislation. While it is impractical to expect all pieces of subordinate
legislation to be drafted in one agency, the Committee agrees with the
Administrative Review Council that the Office of Legislative Drafting
should be responsible for ensuring that all subordinate legislation be
prepared to an appropriate standard.



The Government should implement the following recommendations
made by the Administrative Review Council in its report Rule

(a) recommendation 4 to give the Office of Legislative Drafting
responsibility for ensuring that subordinate legislation is

(b) recommendation 5 to require that all subordinate legislative

the Office of Legislative Drafting.
(Recommendation 9, Paragraph 4.109)

The agency responsible for a subordinate legislative instrument
must prepare a memorandum, to be tabled with the instrument,

,ive

(b) whether the instrument was drafted by the agency and settled
by the Office of Legislative Drafting; or

(c) whether the instrument was drafted by the agency under other
arrangements approved by the Office of Legislative Drafting
and, if it was, what the arrangements were.
(Recommendation 10, Paragraph 4.110)

The Office of Legislative Drafting should review annually for three

Review Council in its report Rule Making by Commonwealth
Agencies for preparation of subordinate legislation to assess the
effectiveness of quality controls on drafting.
(Recommendation 11, Paragraph 4.111)

Staffing Drafting Offices

Developing the skills of drafters is a central part of any attempt to
make legislation that is more understandable.

Most training is conducted on-the-job and, although it is an imperfect
system, it does form an important part of a drafter's education.

An alternative to on-the-job training is formal training by course work.
Several universities offer undergraduate courses in drafting as part of
a law degree and some offer courses in legislative drafting. A number


