
Comparison of Procedures of the Senate and
the House of Representatives in Relation

to Parliamentary Privilege

Introduction

On 25 February 1988, the Senate passed a number of resolutions relating to
parliamentary privilege (see attachment 1). The House of Representatives has not
passed a similar comprehensive set of resolutions. The practice in the House and in
the House Committee of Privileges reflects a considerable body of experience and
case law. This practice is recorded in Chapter 19 and Appendix 25 of House of
Representatives Practice, 5th edition, pp. 707-754 and 840-881 respectively. The
practice is in many respects, similar to that of the Senate.

Comparison

Comparative comments on the practices of the Senate and the House will be made on
each of the areas in which the Senate has passed resolutions.

Procedures to be observed by Senate Committees for the protection of witnesses

This resolution provides procedures for witnesses who are appearing before Senate
Committee.

The House of Representatives Committee on Procedure has recommended that the
House adopt similar procedures to those adopted in the Senate to protect witnesses
appearing before House committees. No such procedures have been formally
adopted by the House. However, generally House committees follow the procedures
that were recommended by the Procedure Committee.

Procedures for the protection of witnesses before the Privileges Committee

This resolution provides procedures for witnesses appearing before the Senate
Committee of Privileges.

Again the House has not passed a resolution such as this one. However, in the
previous Parliament, the House of Representatives Committee of Privileges agreed
that it would follow similar procedures to those adopted in the Senate. A copy of
those procedures is at Attachment 2.

Some specific differences between the procedures adopted by the House Committee
of Privileges and those adopted by the Senate are:

8 there is no provision for a person to attend a hearing where adverse evidence
is being given against them (paragraph 3 of Senate resolution). It was
considered that paragraph 2 of the Committee of Privilege's resolution was
sufficient to ensure adverse evidence was drawn to a person's attention and
they were given the opportunity to respond;



• the Committee of Privilege's resolution (paragraph 3) refers to a person being
able to be accompanied by an adviser (rather than counsel), although the
adviser could be a legal adviser;

8 there is provision for committees to take evidence in public hearing, unless
there are particular reasons to take evidence in private (Senate resolution
paragraph 7); and

8 there is no provision for a committee to appoint counsel and have counsel
cross-examine witnesses (Senate resolution paragraphs 8 and 9).

Criteria to be taken into account when determining matters relating to contempt

This resolution provides criteria to be considered when determining whether matters
involve a contempt.

The House has not adopted criteria such as these. However, the House and the
Committee of Privileges would no doubt have regard to criteria such as these in
considering matters involving possible contempt. They would also have regard to
section 4 of the Parliamentary Privileges Act 1987.

Criteria to be taken into account by the President in determining whether a motion
arising from a matter of privilege should be given precedence of other business

This resolution provides criteria for the President of the Senate to use in determining
whether a matter should be referred to the Committee of Privileges.

Again the House has not adopted such criteria. However, the Speaker would have
regard to similar criteria in considering whether to give precedence to a motion to
refer a matter of privilege to the Committee of Privileges. The Speaker must also be
satisfied that:

• a prima facie case of contempt or breach of privilege has been made out; and

« the matter has been raised at the earliest opportunity (see Standing Orders 51
and 52 at Attachment 3).

Protection of persons referred to in the Senate (Right of Reply procedure)

In the mid 1980s the Joint Select Committee on Parliamentary Privilege
recommended that a Right of Reply procedure be adopted by the House. The Senate
introduced a Right of Reply procedure in 1988 in response to that recommendation
as provided in this resolution.

It was not until 1997 that the House passed a resolution to establish a Right of Reply
procedure. The House's resolution is identical to that of the Senate, except that the
House's resolution provides for the Committee of Privileges to make its own
guidelines with respect to the resolution as long as they are not inconsistent with the
resolution. The Committee has determined 8 guidelines.



The main feature of the guidelines (Attachment 4) are:

B applications from Australian individuals only are considered (paras 2 and 3);

» applications must be concise, only go to the matter complained of and contain
no offensive material (para 5);

• responses to committee proceedings are not within the procedure (para 7);
and

B the Committee will have regard to other remedies that may be available to the
person and whether these have been used (para 8).

Fourteen (14) matters have been referred to date and the Committee has agreed to a
Right of Reply only once (one still pending).

Since 1988, the Senate Committee of Privileges has recommended 44 responses for
publication, 6 have not proceeded because the person concerned chose not to pursue
the matter further after the committee had made contact, and the committee refused
to consider a submission on 3 occasions.

The Senate Committee of Privileges has stated that, having decided to consider a
submission referred to it by the President, its only role is to ensure that a response
channel is available and that the response is succinct and relevant and does not
contain material which, for example, would reflect adversely on either a Senator or
any other person. The committee may edit proposed responses to some degree after
conferring with the person involved but has committed itself to allowing as much as
possible of the person's response to be published, subject to the requirements of the
resolution (107th report, p. 3).

Matters constituting contempts

This resolution lists matters which the Senate declares, as a matter of guidance, to be
acts which may be treated as contempts.

The House does not have a similar list of acts that would constitute contempts.
However, House of Representatives Practice identifies a similar list of acts that could
be seen to constitute contempts (Chapter 19 Parliamentary Privilege, 5th edition pp.
707-754)-

Raising matters of privilege

This resolution specifies the process for raising matters of privilege in the Senate.

The House's practice in the raising of matters of privilege differs somewhat from the
Senate's practice.

In the House, matters of privilege can be raised under standing orders 51 and 52
(copy at Attachment 3). If the House is sitting, under standing order 51 a Member
raises a matter of privilege in the House. The Speaker may give the matter immediate
precedence and invite the Member to move a motion to refer the matter to the



Committee of Privileges or the Speaker may reserve the matter for further
consideration and respond to the House at a later stage as to whether procedure will
be given to refer the matter to the Committee of Privileges.

If the House is not sitting and is not expected to sit for at least two weeks, under
standing order 52 a Member can raise a matter of privilege with the Speaker and the
Speaker must refer the matter to the Committee of Privileges if satisfied that a prima
facie case of contempt or breach of privilege has been made out and the matter
requires urgent attention. This action must subsequently be endorsed by the House.

In the Senate, matters of privilege are raised in writing with the President and the
President considers whether precedence should be given to a motion to refer the
matter to the Senate Committee of Privileges (see paragraph 7 of Senate privilege
resolutions).

Motions relating to contempts

This resolution provides for a seven day period between notice of a motion being
given in relation to a person having committed a contempt or to impose a penalty for
a contempt and the motion being moved in the Senate.

There is no similar provision in the House. It would appear the provision recognises
that motions to determine that a person has committed a contempt or to impose a
penalty for a contempt are very serious matters and should not be proceeded with
hastily.

Exercise of freedom of Speech

This resolution cautions Senators about their exercise of the freedom of speech
privilege.

There is no similar provision in the House. However, Speakers have often drawn the
attention of Members to the need to exercise their right to freedom of speech in a
responsible manner (eg House of Representatives Practice, Appendix 25 pp 840-881,
for example matters 153 and 163).

Reference to Senate proceedings in court proceedings

This resolution permits reference being made to proceedings of the Senate and its
committees in court or tribunal proceedings without leave of the Senate being
sought. However, it does so without detracting from the law as to the use which can
be made of those proceedings (that is they cannot be 'questioned or impeached').

The House does not have a similar resolution. Leave of the House is still required
when the proceedings of the House or committees is to be produced or referred to in
court or tribunal proceedings. This continuing practice may be considered
unnecessary as long as the use to which the records will be put does not infringe
Section 16 of the Parliamentary Privileges Act 1987.



Consultation between Privileges Committees

This resolution permits the Senate Committee of Privileges to confer with the House
Committee of Privileges when considering any matter.

A similar resolution is not necessary in the House of Representatives as Standing
Order 238 permits House committees (including the Committee of Privileges) to
confer with a similar committee of the Senate.

Conclusion

The examination of the practice of the Senate and the House in relation to
parliamentary privilege indicates there are significant similarities in the practice.

However, the adoption by the Senate of the privilege resolutions give considerable
transparency to the practice and process for the operation of parliamentary privilege
in the Senate. As the House has not compiled a similar set of resolutions, the practice
of the House and its Committee of Privileges is less readily available.

Committee Secretariat
July 2005



Attachment 1

PARLIAMENTARY PRIVILEGE

RESOLUTIONS AGREED TO BY THE SENATE ON 25 FEBRUARY 1988

Procedures to be observed by Senate committees for the protection
of witnesses

In their dealings with witnesses, all committees of the Senate shall observe the
following procedures:

(1) A witness shall be invited to attend a committee meeting to give evidence. A
witness shall be summoned to appear (whether or not the witness was
previously invited to appear) only where the committee has made a decision
that the circumstances warrant the issue of a summons.

(2) Where a committee desires that a witness produce documents relevant to the
committee's inquiry, the witness shall be invited to do so, and an order that
documents be produced shall be made (whether or not an invitation to
produce documents has previously been made) only where the committee
has made a decision that the circumstances warrant such an order.

(3) A witness shall be given reasonable notice of a meeting at which the witness
is to appear, and shall be supplied with a copy of the committee's order of
reference, a statement of the matters expected to be dealt with during the
witness's appearance, and a copy of these procedures. Where appropriate a
witness shall be supplied with a transcript of relevant evidence already
taken.

(4) A witness shall be given opportunity to make a submission in writing before
appearing to give oral evidence.

(5) Where appropriate, reasonable opportunity shall be given for a witness to
raise any matters of concern to the witness relating to the witness's
submission or the evidence the witness is to give before the witness appears
at a meeting.

(6) A witness shall be given reasonable access to any documents that the
witness has produced to a committee.

(7) A witness shall be offered, before giving evidence, the opportunity to make
application, before or during the hearing of the witness's evidence, for any
or all of the witness's evidence to be heard in private session, and shall be.
invited to give reasons for any such application. If the application is not
granted, the witness shall be notified of reasons for that decision.

(8) Before giving any evidence in private session a witness shall be informed
whether it is the intention of the committee to publish or present to the
Senate all or part of that evidence, that it is within the power of the
committee to do so, and that the Senate has the authority to order the
production and publication of undisclosed evidence.
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(9) A chairman of a committee shall take care to ensure that all questions put to
witnesses are relevant to the committee's inquiry and that the information
sought by those questions is necessary for the purpose of that inquiry. Where
a member of a committee requests discussion of a ruling of the chairman on'
this matter, the committee shall deliberate in private session and determine
whether any question which is the subject of the ruling is to be permitted.

(10) Where a witness objects to answering any question put to the witness on any
ground, including the ground that the question is not relevant or that the
answer may incriminate the witness, the witness shall be invited to state the
ground upon which objection to answering the question is taken. Unless the
committee determines immediately that the question should not be pressed,
the committee shall then consider in private session whether it will insist
upon an answer to the question, having regard to the relevance of the
question to the committee's inquiry and the importance to the inquiry of the
information sought by the question. If the committee determines that it
requires an answer to the question, the witness shall be informed of that
determination and the reasons for the determination, and shall be required to
answer the question only in private session unless the committee determines
that it is essential to the committee's inquiry that the question be answered
in public session. Where a witness declines to answer a question to which a
committee has required an answer, the committee shall report the facts to the
Senate.

(11) Where a committee has reason to believe that evidence about to be given
may reflect adversely on a person, the committee shall give consideration to
hearing that evidence in private session.

(12) Where a witness gives evidence reflecting adversely on a person and the
committee is not satisfied that that evidence is relevant to the committee's
inquiry, the committee shall give consideration to expunging that evidence
from the transcript of evidence, and to forbidding the publication of that
evidence.

(13) Where evidence is given which reflects adversely on a person and action of
the kind referred to in paragraph (12) is not taken in respect of the evidence,
the committee shall provide reasonable opportunity for that person to have
access to that evidence and to respond to that evidence by written
submission and appearance before the committee.

(14) A witness may make application to be accompanied by counsel and to
consult counsel in the course of a meeting at which the witness appears. In
considering such an application, a committee shall have regard to the need
for the witness to be accompanied by counsel to ensure the proper protection
of the witness. If an application is not granted, the witness shall be notified
of reasons for that decision.

(15) A witness accompanied by counsel shall be given reasonable opportunity to
consult counsel during a meeting at which the witness appears.

(16) An officer of a department of the Commonwealth or of a state shall not be
asked to give opinions on matters of policy, and shall be given reasonable
opportunity to refer questions asked of the officer to superior officers or to a
minister.
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