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PART 1—BACKGROUND

BY:
The office of the Commonwealth Ombudsman is established by the Ombudsman Act
1976 and exists to safeguard the community in its dealings with government
agencies, and to ensure that administrative action by Australian government
agencies is fair and accountable. The Act also confers five specialist roles on the
Ombudsman; the Defence Force Ombudsman, Immigration Ombudsman, Law
Enforcement Ombudsman, Postal Industry Ombudsman and Taxation Ombudsman.

The Commonwealth Ombudsman has long been engaged in the oversight,
investigation and review of immigration detention administration. The Commonwealth
Ombudsman was given an expanded role in 2005 with amendments to the Migration
Act 1958 (the Act) which gave responsibility to review the circumstances of people
held in immigration detention for two years or longer. Later in thai year, amendments
to the Ombudsman Act 1976 conferred the title of Immigration Ombudsman on the
Commonwealth Ombudsman.

In carrying out the role of the Immigration Ombudsman we conduct a range of
activities as part of our review of immigration detention. These activities include
assessments of the circumstances of people who have been detained for two years
or more, inspection visits of immigration detention facilities, investigation of
complaints from, or on behalf of, people who are held in immigration detention and
attendance at various detention related consultative forums. Each of these detention
related activities is briefly explained below.

As part of the Immigration Ombudsman function and in addition to the detention
review role we also inspect and monitor the Department of Immigration and
Citizenship's (DIAC's) exercise of its compliance function including the use of search
and entry powers, detention decisions and DIAC's removal and airports operations.
We also undertake investigations into broader systemic issues across the range of
immigration administration.

Our complaints, inspections and two year detention review work enables the office to
undertake an integrated approach to the review of immigration administration. The
range of functions enables greater flexibility in the means by which issues are taken
up by our office, including own motion investigations, informal dialogue with DIAC,
engagement in various DIAC client forums and sharing a systemic issues register
with DIAC.



PART 2—THE ROLE OF THE IMMIGRATION

OMBUDSMAN

Reporting on people held in immigration detention for two
years or more

Under the Migration Act the Secretary of the Department of Immigration and
Citizenship is required to provide the Ombudsman with a report relating to the
circumstances of a person's detention (s 486N) where a person has been in
detention for a period, or periods, totalling two years. A report is also made to the
Ombudsman at the end of each successive period of six months detention after that
time (s 486M). The Ombudsman is required to give to the Minister an assessment of
the appropriateness of the arrangements of a person's detention (s 4860), even if
they are no longer in detention (for example if they have since been granted a visa or
removed from Australia). A version of the report that protects the privacy of people is
also prepared. The Minister is required to table the de-identified report in Parliament
within 15 sitting days of receipt.

The assessment may include any recommendations the Ombudsman considers
appropriate. The Minister is not bound by any of the recommendations made by the
Ombudsman. The Minister's response to the recommendations is also tabled in
Parliament with the Ombudsman's de-identified report.

In addition to information received from DIAC, consideration is also given to other
information. Officers from the Ombudsman's office conduct face-to-face interviews
with people wherever possible and telephone interviews for subsequent reports. We
also have regard to reports from the detention health services providers, the person's
Tribunal and Court decisions, submissions to the Minister and any other
documentation the person, their migration agent, lawyer, treating health professional
or support person considers relevant.

The Ombudsman's detention review reports which have been tabled in Parliament as
well as the Minister's response to the report can be found on our website at
http://www.ombudsman.gov.au/commonwealth/publish.nsf/Content/publications imm
igrationreports

Immigration detention inspection and monitoring role
Our inspection and monitoring of immigration detention centres as well as other
forms of immigration detention including residential housing centres and community
detention commenced in 2006. The purpose of this function is to monitor whether
detention service standards, including access to medical and other services and
activities aimed at maintaining detainees' well-being, are being met. As part of this
function we provide feedback to DIAC as well as to its service providers including
recommendations where standards have not been met or where they need to be
further developed or adjusted.

Initially inspections of the mainland immigration detention centres were conducted on
an 'announced' basis. Since September 2007 such visits have been conducted on an
unannounced basis with DIAC executives at the centres only being advised of the
intention to visit approximately thirty minutes in advance.



Issues we have focused on in our inspections and monitoring role include:
• conditions in Stage 1 of Villawood Immigration Detention Centre (IDC)

including observation rooms
• management of the mess in Stage 2 of Villawood IDC
• documentation and review of decisions to transfer people to the management

support unit and adequacy of services provided to people in the unit
• administration of the Purchasing Allowance Scheme
« access to activities while in detention
• administration of property records
• complaint handling by DIAC and detention service providers
» the quality of incident reports and adequacy of action taken to respond to

allegations of assault.

Handling complaints about immigration detention
Ombudsman office staff provide detainees at mainland immigration detention centres
with a complaint-taking service on a regular monthly basis. Complaints are also taken
from, or on behalf of, detainees by phone, fax and letter.

Where possible, complaints are resolved at the detention centre with discussion with
the appropriate DIAC or detention service provider management. Where further
investigation is required, complaints are pursued with DIAC's national office in
accordance with complaint taking protocols.

Participation in immigration detention consultative forums
Ombudsman staff regularly attend various consultative forums focused on
immigration detention. These include client consultative meetings and food delegates
meetings which include detainee representatives at detention centres, and
community consultative group meetings which are held bimonthly in capital cities
where key stakeholders meet with DIAC and detention service providers regarding
detention issues. We also have observer status on the Detention Health Advisory
Group.

These forums enable the Ombudsman's office to follow up on issues we identify
through our other activities. They are also important information sharing forums and
enhance our understanding of contemporary and local detention matters.

PART 3—GENERAL OBSERVATIONS

Recent improvements in detention administration
These broad ranging and integrated detention related activities have given the
Ombudsman's office a unique insight into immigration detention administration. We
offer the following observations of the current immigration detention regime and its
effects upon the people detained. At the outset we would like to note that since taking
up the Immigration Ombudsman role we have observed many improvements in key
areas of detention administration, including:

• Greater flexibility in immigration detention arrangements - including the
introduction and use of a variety of non centre based forms of detention such
as community detention, the construction of the Brisbane and Melbourne
Immigration Transit Accommodation, immigration residential housing in Perth
and Sydney and the increased use of alternative detention arrangements



Wo children in immigration detention centres - families with children are no
longer detained in immigration detention centres. If they need to be detained,
alternative detention arrangements such as community detention are found.

Improvements in detention health services - including DIAC acting on the
duty of care owed to detainees, the development and implementation of a
detention health framework and supporting health standards, and improved
health services in detention centres as well as in community detention

Integrated client placement - providing a mechanism for DIAC and the
detention service providers to regularly assess the appropriateness of
individual detainee's detention arrangements

Improvements in infrastructure - detention centre infrastructure
improvements have been made and the recent announcement of
improvements to key priority areas at Villawood IDC (stage one and the
management support unit) are examples of further improvements being
planned

Case management - providing a mechanism for improved monitoring of the
immigration, detention and other needs of detainees, including any
transitional needs following release from detention

Greater transparency- including through various governance committees
such as the Detention Health Advisory Group, Community Consultative Group
and detention centre based client consultative meetings which incorporate
external stakeholder representation. In addition, there is increased monitoring
of detention particularly by the Ombudsman but also by agencies such as the
Human Rights and Equal Opportunity Commission, Immigration Detention
Advisory Group and the Australian Red Cross

Complaint handling - acceptance by DIAC and detention service providers
of complaints as part of core business and their assistance with organising
regular Ombudsman complaint taking sessions

Improvements in compliance activity checks and reviews - greater
checks of detention decisions by management in relation to each compliance
activity and improved training and instructions to staff on compliance and
detention issues

Increased used of bridging visas - greater use of bridging visas by DIAC
compliance officers as an alternative to detaining unlawful non-citizens

Improved coordinated response to court decisions - including review of
the detention population to determine those who may be impacted by court
decisions and to release affected people from detention

Reduction in the number of long term detainees - over the past three
years the number of people in immigration detention for two years or more
has reduced from 160 to 44 in August 2008. The recent review by the Minister
of long term detention cases significantly impacted on reducing the number of
long term detainees.



Areas of concern
In some areas of immigration detention administration there continue to be areas of
concern requiring further focus. These include:

• the length of time people spend in immigration detention centres
• timely and regular consideration of alternative forms of detention
• the use of the management support unit and adequacy of services provided

to people in them
• how the more vulnerable detainees who may be threatening suicide or self

harm are monitored and appropriately cared for
• the need for further infrastructure improvements in some of the centres, in

particular Villawood IDC
• access to activities while in detention, including the implementation of the

excursions policy
• the adequacy of action taken to respond to allegations of assault, including

police jurisdiction over immigration detention centres.

Changes to the immigration detention scheme
The changes to Australia's immigration detention scheme announced by the
Immigration Minister on 29 July 2008 are significant reforms in this area of
immigration administration. Of particular note is the commitment to a set of seven
detention values which will underpin the operations of DIAC as well as detention
service providers. An important reform will be applying a risk based assessment so
that the presumption will be that persons will remain in the community rather than
immigration detention while their immigration status is resolved.

The values also commit to detention as a last resort and for the shortest practicable
period. Implementation of such values will however need regular monitoring by DIAC
as well as by external oversight agencies. This was recognised by the Minister who
announced that DIAC will need to justify a person's detention including having senior
departmental officials examine every three months whether further detention of the
individual is justified and enhancing the role of the Ombudsman to review all
situations where a person has been detained at six months or more.

PART 4-ADDRESSING THE TERMS OF REFERENCE

1. The criteria that should be applied in determining how long
a person should be held in immigration detention

When determining the criteria for assessing length of time in detention we suggest
that the following be taken into account:

• the application of a risk-based assessment of detention
• assessment of 'reasonable suspicion' that a person is an unlawful non-citizen
• the use of bridging visas to avoid placing unlawful non-citizens in immigration

detention or if detained releasing them from detention
• the form of immigration detention arrangement

Before discussing these issues in more detail it is important to consider the factors
which have impacted on the length of time in detention and the affect prolonged
detention has had on individuals. These observations are drawn from our
observations in reviewing immigration detention.



Factors affecting the length of detention

The Ombudsman's two year detention review function includes a detailed analysis of
the circumstances surrounding a person's detention and often results in
recommendations aimed at resolving a person's immigration status. More recently,
the Ombudsman's office has contributed to the Minister's review of long term
detainees, with a particular focus upon the mental and physical health of those who
have been detained for two years or more.

The total number of people detained for more than two years has reduced from about
150 in June 2005, to 72 at the start of the Ministerial Review of Long Term Detainees
that was announced in March 2008. At the end of the review, in June 2008, 53
people remained as long term detainees, with an expectation that this will reduce
further when all the decisions made by the Minister come into effect. At the
conclusion of the review the Minister decided that 31 people be processed for visa
grant or have been granted visas, 24 have or will be removed and the remaining 17
are subject to ongoing proceedings and their immigration status could not be
resolved at the time.

There are some key lessons coming out of this Ministerial review of long term
detainees which can be applied to reviewing people's detention arrangement at a
much earlier time. One such lesson was the importance of a more coordinated and
proactive approach to reviewing detention placements involving senior management
from all relevant areas within DIAC. Regular consultation with the Ombudsman's
office during this review process also added to DIAC's level of understanding of the
detainee's circumstances and the possible options available. Having external review
by the Ombudsman's office does not however negate the need for DIAC senior
management to ensure they continue to give this proper priority and focus. Taking a
regular case management approach to reviewing people's detention arrangements is
necessary.

The long term detainee population can be generally categorised into those who
became unlawful non-citizens having overstayed their visa and those who had their
visas cancelled, including those cancelled on character grounds under s 501 of the
Migration Act. Many long term detainees have also been unsuccessful in their
application for a protection visa.

There may be a number of reasons why a person has not been removed and has
had their immigration detention prolonged:

• Litigation often prevents removal action from being taken. It is not uncommon for
an unlawful non-citizen to claim protection only when detained. It is also not
uncommon for those subject to character cancellation under s 501 to be made
aware of the decision not long before they are due to be released from
correctional detention and just before they are taken into immigration detention.
This means that detainees who want to remain in Australia are often pursuing
litigation whilst they are in immigration detention. Depending on the individual
circumstances, a detainee may be able to seek review of an unsuccessful visa
application, of a decision to cancel a visa or a removal decision, to bodies such
as the Refugee Review Tribunal, Migration Review Tribunal, Administrative
Appeals Tribunal, Federal Magistrates Court, Federal Court, Full Federal Court
and the High Court. These processes can take a significant period of time to
conclude. To date the norm has been that people remain in immigration detention
during these challenges. Rarely are people released from detention pending
resolution of their tribunal or court challenge. We note that the new detention


