




Australia's system for dealing with unlawful arrivals has repeatedly come under scrutiny for
failing to comply with international standards.4 We do not propose to reiterate the various ways
in which Australia has been found to be in breach of international law in recent years. These are
notorious, and have involved critiques from various treaty bodies and human rights mechanisms,
domestic and international. Even the usually reticent UNHCR has repeatedly spoken out against
mandatory detention as being inconsistent with both the letter and spirit of the Refugees
Convention, insisting that Australia's policy of mandatory detention of all asylum-seekers
arriving illegally is not consistent with applicable international standards, including Executive
Committee Conclusions5 and guidelines on criteria and standards relating to the detention of
asylum-seekers.6

Australia's failure to respect the considered views of international bodies with competence to
interpret core treaties to which it is a party has brought the country into disrepute on the
international stage.7 The policy has inflicted serious and lasting psychological injury on untold
numbers of people who have been through the system, many of whom (especially amongst the
asylum-seekers) are already highly vulnerable. These effects of detention have been documented
in numerous professional, academic and even government reports,8 and continue to be evident in
the monthly reports of the Commonwealth Ombudsman.

Australia has interpreted grounds for detention so broadly as to allow, effectively, for indefinite
detention, asserting that detention to determine the elements of a claim allows for detention for
the entire determination period.9 But a presumption of liberty is manageable when coupled with
readily ascertainable criteria for detention that familiar to, and capable of application by, both
administrative decision-makers and the judiciary.

Inadequacy of Policy Statements in ameliorating the inhumanity of mandatory detention

We recognise that there have been improvements made to the detention regime in recent years.
We welcome the cooperation between the Department of Immigration and independent
authorities such as HREOC and the Ombudsman office in formulating a rights-compliant
statement of principles in the Immigration Detention Standards (IDS), as well as the greater
powers of scrutiny of detention which these bodies have been granted. Similarly, we welcome
the 2005 legislative amendment incorporating the Parliament's affirmation as a matter of
principle that a minor shall only be detained as a measure of last resort. Training of compliance
officers, especially in their understanding of the 'reasonable suspicion' test in section 189, is also
a crucial component of a more humane detention system. We acknowledge too the 2005
legislative amendment that vested the 'public interest' powers in the Minister, providing some

4 See generally, Office of the High Commissioner for Human Rights, website at
<http://tb.ohchr.org/default.aspx7country='au> (last accessed 28 July 2008).
5 See Submission to the National Inquiry into Children in Immigration Detention (2004).
6 UNHCR's Guidelines on Applicable Criteria and Standards relating to the Detention of Asylum-Seekers (February
1999), available via <http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?docid=3c2b3f844> (last accessed 28
July 2008).
7 anecdotal evidence appears in Charlesworth, Williams, Chaim and Hovell, No County is an Island (2006, UNSW
Press), and Spencer Zifcak, Mr Ruddock goes to Geneva (2003, UNSW Press)
8 A sample of some of the literature was submitted to the High Court in Re Woolley, including Silove et al, "Risk of
Retraumatisation of Asylum-Seekers in Australia", (1993) 27 Australian and New Zealand Journal of Psychiatry
606 at 609-610; Sultan and O'Sullivan, "Psychological disturbances in asylum seekers held in long term detention: a
participant-observer account", (2001) 175 Medical Journal of Australia 593; Mares et al, "Seeking refuge, losing
hope: parents and children in immigration detention", (2002) 10 Australian Psychiatry 91; Zwi et al, "A child in
detention: dilemmas faced by health professionals", (2003) 179 Medical Journal of Australia 319; McEntee, "The
Failure of Domestic and International Mechanisms to Redress the Harmful Effects of Australian Immigration
Detention", (2003) 12 Pacific Rim Law & Policy Journal 263 at 267-269.
9 See Department of Immigration, Multicultural and Indigenous Affairs, 'Article 31 - refugees unlawfully n the
country of refuge: an Australian perspective' (2002)
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leeway so that some detainees, particularly those most vulnerable, can be granted a visa or stay
in community detention.

But these steps are not sufficient to ensure a principled approach to immigration detention:

o the Minister's powers are discretionary and non-compellable.

o the IDS are a non-binding policy, and are impossible to enforce and difficult to access: a
search of Department's website merely brings up a description of the standards, not the
standards themselves

o administrative scrutiny is limited and ex post facto: there is very limited review of
detention itself, whether by a merits review body that can consider specific detention
criteria, or by judicial review of a decision to detain.

o oversight by the Ombudsman is not a panacea for a harsh regime that continues to
operate with such severe personal consequences for those caught in the net of mandatory
detention; the Ombudsman's regular reports reveal this sobering reality.

The current treatment of unlawful arrivals and non-citizens is based on political considerations,
not principle. It is based on an outdated and ill-conceived notion of national sovereignty which
insists that unlawful non-citizens must be deprived of the most fundamental right of liberties.
Mandatory detention, in other words, has been presented as if it is the logical, natural and thus
necessary policy stance of any sovereign state.

Yet Australia is alone in holding this view: no other nation has such a blunt mechanism
enshrined in legislation that requires detention of all persons present without authorisation, with
no criteria for detention other than unlawfulness, no time limit on detention, and no meaningful
means of review. This is so even though all other countries of the developed world have much
more porous borders than our own, and face much heavier flows of people across their borders.

The political concerns informing mandatory detention inevitably overwhelm any other objectives
that might appear in a policy document such as the IDS. Without a detailed incorporation of
legislative principles of humane treatment, and an explicit commitment to detention as a last
resort, Australia's detention regime will continue to be in breach of international norms.

Necessary steps to comply with international standards

In light of the above considerations we recommend the following changes to Australia's
detention system if Australia is to comply with international standards and constitutional
principle.10

1. That Australia explicitly commit to implementing the UNHCR Guidelines on Applicable
Criteria and Standards relating to the Detention of Asylum-Seekers

2. That the Migration Act be amended to state, as an object of the Act, that humane human
rights-compliant treatment of people who are potentially subject to immigration
detention.1

3. That ss 189 and 196 of the Migration Act be amended, to abandon mandatory detention
as the default or presumptive means of dealing with unlawful non-citizens, and to adopt a
presumption of a right to liberty and a concomitant presumption against detention.

4. That the Migration Act be amended to embrace principles of humane treatment of all
detainees and detention as a last resort and a requirement in any discretionary decision-

10 While there is no express 'constitutional principle' of liberty in our written constitution, the right to personal
liberty, as reflected in common law principles of statutory interpretation and the ancient writ of habeas corpus, is
widely recognised as a reflection of constitutional values developed over centuries in England and inherited by the
Australian legal system on the acquisition of sovereignty. Belmarsh...
11 This can be based on CRC article 37(c) - that all children be treated with humanity and respect for their inherent
dignity
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making power of detention that consideration be given to the potential vulnerabilities of
individual to long term detention.

5. That unlawful non-citizens be detained only when it is reasonably necessary to do so, on
the basis of specific and exceptional grounds prescribed by law, and where detention is
proportional to achieving those grounds.

6. That grounds for detention be based on the internationally recognised criteria in the
UNHCR Detention Guidelines,12 and on the Human Rights Committee's interpretation
of Article 9 of the ICCPR.13

7. That an individual be deprived of their liberty only to verify identity; to conduct a
preliminary interview to establish the elements of their claim to remain; to protect
national security, public health or public order; to deal with cases where asylum seekers
have destroyed their travel and/or identity documents or have fraudulent documents with
which they intend to mislead the authorities of the state in which they intend to claim
asylum; and where there is a demonstrable likelihood that the person will abscond.14

8. That the Migration Act be amended to include an interpretative clause which provides
that these criteria for detention be read consistently with the right to liberty of the person

9. That the Migration Act be amended to make explicit that 'establishing the elements of a
claim' does not allow for detention for the entire status determination period.

10. That consistently with a presumption of liberty, all unlawful arrivals be granted bridging
visas or alternatively be admitted to community detention after preliminary interviews
subject only to an assessment of risk on public health and national security grounds and
to a transitory period of arranging their return not longer than seven days.

11. That all detainees be immediately informed of the availability of, and provided with
access to, independent legal advice and merits review.

12. That a detention decision be internally reviewed quarterly, consistent with international
precedents.15

13. That the Migration Act be amended to provide for a maximum period of lawful detention.
Although international jurisprudence indicates the length of detention is but one factor in
determining arbitrariness in a particular instance, there is persuasive international
precedent for fixing a time of six months.16

14. That the Commonwealth Ombudsman be empowered to review the cases of persons who
have been in immigration detention for a period or periods totalling of 6 months.

15. That immigration detention take place only in detention centres in urban environments in
order to ensure proper access for relevant communities, organisations and services, to
ameliorate the sense of isolation and despair which being placed in remote centres
engenders, and to reduce costs on the pubic purse.

16. That immigration detention security be maintained only at a level necessary to meet
needs of public health and the safety of community. Unnecessarily tight security hinders

12 See UNHCR, 1999 Guidelines on Applicable Criteria and Standards relating to the Detention of Asylum-Seekers,
especially Guideline 3, Exceptional Grounds for Detention; UNHCR Excom Conclusion No.44.
13 Notably, A v Australia, Communication No. 560/1993, 30 April 1997: UN Doc. CCPR/C/59/D/560/1993.
14 We bring the Committee's attention to the considered approach to these criteria in HREOC's report, Those who've
come across the seas: Detention of unauthorised arrivals (1998). With respect to the formulation of the likelihood
of absconding criterion, see Rivett, 'Is there an alternative to mandatory detention' (2001) 9(1) People and Place 9.
15 See, for instance, Bezicheri v Italy (1990) 12 EHRR 210
16 See, for instance, the discussion in Zadvydas v Davis 533 U.S. 678 (2001), which concerned detention for the
purpose of removal or deportation.
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access for relevant communities, organisations and services and helps develop non-
transparent, unaccountable management

17. That the exclusion of certain parts of territory from the migration zone, such as Christmas
Island, should be abolished, as it is not consistent with Australia's obligations under the
Refugee Conventions; remote detention and immigration-process facilities should be used
only temporarily for arrivals on the northern coastline.

18. That an independent regulatory authority - made up of the representatives of the
Department of Immigration, HREOC, and the private contractors - be established to
monitor and report on the operation of private contractors running the immigration
detention centres.

19. That those released on bridging visas be granted basic subsistence rights as conditions on
their visa, notably the right to work, the right to social security, and the right to the
highest attainable standard of health.17

Please let us know if we can assist the Committee further.

Yours sincerely,

(By etnaiC

Dr Hitoshi Nasu
Lecturer
ANU College of Law

Mr Matthew Zagor
Lecturer
ANU College of Law

Associate Professor Simon Rice OAM
Director of Law Reform and Social Justice
ANU College of Law

17 The right to work in such circumstances has been recognised recently by the House of Lords in Regina v.
Secretary of State for the Home Department exparte Adam [2005] UKHL 66 (which concluded that the denial of
work rights in the circumstances amounted to a breach of the right not to be subjected to inhuman or degrading
treatment). See also Parliament of Australia, Research Brief no. 13 2006-07 Asylum seekers on Bridging Visa E
(June 2007); HREOC Factsheet: The impact of bridging visas restrictions on human rights (2008); and Network of
Asylum Seeker Agencies Victoria, Seeking Safety, Not Charity: A report in support of work-rights for asylum-
seekers living in the community on Bridging Visa E, 2005.
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