C

Appendix C: Overview of immigration
detention population

1.1 This appendix provides a context to the body of the report by
outlining the major characteristics of the immigration detention
population and trends in recent years. It acknowledges that the
current detention population is different in size and composition to
that of 2000-01, when the immigration detention system was put
under intense pressure by large numbers of unauthorised boat
arrivals. In summary, the trends outlined are of:

m decreasing absolute numbers of people in immigration detention in
Australia

m a detention population of changing composition; that is, a
population now dominated by visa overstayers and visa
cancellation cases, and

m a general decrease in the length of immigration detention.

Numbers of people in immigration detention

1.2 Figure C.1 illustrates the rise and fall of numbers of people in
immigration detention since 1989, when the Migration Legislation
Amendment Act 1989 was passed. The number of people in
immigration detention in Australia was at its highest between 2000
and 2002, but dropped dramatically in 2003, and had halved again by
2007. In late 2008, the Minister for Immigration and Citizenship
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announced that the number of people in immigration detention was
at its lowest level since 1994.1

Figure C.1  Trends in immigration detention in Australia from 1989 to 2007
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Source: Department of Immigration and Citizenship, submission 129d, p 2.

Immigration detention population by mode of arrival

1.3 Two groups of people are liable to be taken into immigration
detention in Australia: those who arrive unlawfully without a valid
visa; and those who enter Australia on a valid visa and then become
unlawful, either because their visa expires or they breach the
conditions of that visa, resulting in a cancellation.

1.4 A common assumption is that Australia’s detention policy mainly
captures unauthorised boat arrivals claiming asylum under
Australia’s international obligations. This has been true in the past.
Between 1999 and 2002 more than half of those in immigration
detention in Australia were unauthorized boat arrivals. It is not,
however, the case at the present time. Since 2003, overstayers and
those with visa cancellations have been the majority.2

1.5 Figure C.2 maps the broad trends in the detention population by
arrival type since 1989-90. Of particular note are:

m peaks in unauthorised boat arrivals in 1994-95 and 2001-02

1 Senator the Hon C Evans, Minster for Immigration and Citizenship, ‘Progress made in
long-term immigration detention cases, media release, 24 September 2008.

2 See also Department of Immigration and Citizenship, supplementary submission 129,
p12.
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a peak in illegal foreign fishers in 2006, and

a steady increase in the number of visa overstayers in detention,
peaking in 2005 and now declining.

Figure C.2 Trends in immigration detention by arrival type and/or reason for detention
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Department of Immigration and Citizenship, supplementary submission 129d, p 2.

As the Committee heard when they visited Headquarters Northern
Command in Darwin, recent years have seen a significant decline in
the number of unauthorised boat arrivals intercepted. Reasons for this

decline include increased resources invested in security, surveillance

and interception in our northern waters and increased cooperation
with Indonesia and other partners in our region in managing the
numbers of people attempting to sail to Australia through transit
countries and people-smuggling operations. It is acknowledged,
however, that unauthorised arrivals to Australia will likely continue

to fluctuate in response to external factors, such as natural disaster

and conflict, and the activities of people smugglers.?

As at 7 November 2008, there were 46 unauthorised air arrivals and
34 unauthorised boat arrivals in immigration detention. This was out
of a total detention population of 279.4 The number of unauthorised
boat arrivals in detention at this time was in fact higher than for the

Senator the Hon C Evans, Minister for Immigration and Citizenship, “‘Unauthorised boat

arrivals arrive on Christmas Island’, media release, 2 October 2008.

Department of Immigration and Citizenship, submission 129, p 9.
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1.8

19

1.10

rest of 2008 as the first two boats to arrive in 2008 were intercepted in
September and October.>

The majority of the detention population, approximately 80 per cent,
is currently comprised of people who have entered the country legally
but have overstayed or who have breached the conditions of their
visa. DIAC advises that changes in policy emphasis and improved
program integrity are reducing the likelihood of detention for this
group.®

There has also been a fall in the number of illegal foreign fishers in
detention from 2879 individuals across 2005-06 to 1232 in the last
tfinancial year (2007-08).” This decline is likely to due to increased
cooperation between DIAC, Customs, the Australian Navy, the
Department of Fisheries and the Indonesian Government in
facilitating faster repatriation of these fishers to their home regions.
As of 7 November 2008 there are eight illegal foreign fishers currently
in immigration detention.?

Figure C.3 illustrates the breakdown, by mode of arrival, of the 4514
people taken into immigration detention during 2007-08.

As at 21 November 2008, there had been three unauthorised boat arrivals in 2008, on

30 September, 6 October and 20 November.

Department of Immigration and Citizenship, submission 129, p 9.
Department of Immigration and Citizenship, supplementary submission 129d, p 2.

Department of Immigration and Citizenship, Immigration detention statistics summary, as
at 7 November 2008, viewed on 26 November 2008 at http:/ /www.immi.gov.au/
managing- australias-borders/detention/_pdf/immigration-detention-statistics-
20081031.pdf.
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Figure C.3  People in immigration detention during 2007-08, by arrival type/reason for
detention
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Source:  Department of Immigration and Citizenship, Annual report 2007-08 (2008), p 125.

Source countries of people in detention

111  The source countries of the immigration detention population is
largely determined by international developments such as natural
disaster, regional or national conflicts, as well as the source countries
for holders of various visa types who may then become unlawful by
overstaying or breaching the conditions of their visa.

112 Between 1998-99 and 2001-02 people fleeing conflict in the Middle
East from Afghanistan, Iraq and Iran contributed to the significant
increase in the number of unauthorised arrivals by boat, and these
nationalities were the most represented in immigration detention.®

1.13 Table C.1 shows that since 2002-03, however, the most common
nationality amongst the detention population was Indonesian. As
these figures include illegal foreign fishers, this likely reflects
increased numbers and interceptions of illegal fishing vessels entering
Australian waters from Indonesia’s southern regions.

9  Parliamentary Library, Part 1, “Australia and Refugees, 1901-2002: Annotated
Chronology Based on Official Sources: Summary’, Chronology No. 2 2002-03, 16 June 2003.

10 Hon P Costello MP, Treasurer, Budget Speech 2006 -07, delivered 9 May 2006;
Department of Immigration and Citizenship, supplementary submission 129d, p 2.
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Table C.1  Nationalities of people detained 2000-01 to 2007-08 (ranked by majority)
2000-01 to 2007-08
Year 1st rank 2nd rank 3rd rank 4th rank
1996-97 Iraq Sri Lanka China, Peoples Somalia
Republic Of
1997-98 Indonesia China, Peoples Iraq Sri Lanka
Republic Of
1998-99 Iraq China, Peoples Afghanistan Turkey
Republic Of
1999-00 Iraq Afghanistan Iran China, Peoples
Republic Of
2000-01 Afghanistan Iraq Iran Indonesia
2001-02 Iraq Afghanistan China, Peoples Indonesia
Republic Of
2002-03 Indonesia China, Peoples Papua New Malaysia
Republic Of Guinea
2003-04 Indonesia China, Peoples Malaysia Korea, South
Republic Of
2004-05 Indonesia China, Peoples Malaysia Korea, South
Republic Of
2005-06 Indonesia Malaysia China, Peoples Korea, South
Republic Of
2006-07 Indonesia Malaysia China, Peoples  Philippines
Republic Of
2007-08 Indonesia Malaysia China, Peoples India
Republic Of

Source: Department of Immigration and Citizenship, supplementary submission 129f, p 2. Data for years prior to
2002-03 has excluded those for whom no nationality is reported.

Length of immigration detention

1.14

1.15

The length of time individuals spend in immigration detention has
been a persistent concern, as highlighted elsewhere in this report. For
the majority of individuals, however, detention is for a period less

than one month, and this percentage has been improving gradually
since 2003-04 (figure C.4).

Since the introduction of mandatory reporting to the Commonwealth
Ombudsman there has been a significant decline in the number in

people in detention for two years or more particularly from 367 in
2007 to 42 as at 7 November 2008.1

11 Department of Immigration and Citizenship, Immigration detention statistics summary, as
at 7 November 2008, viewed on 26 November 2008 at http:/ /www.immi.gov.au/
managing- australias-borders/detention/_pdf/immigration-detention-statistics-
20081031.pdf.
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Figure C.4  Percentage of detention population with a length of stay less than three months

100

80
60 -

40 B = - g -

20 A

0 _

2003-04

2004-05

2005-06

2006-07

2007-08

B Less than one month

[ Less than three months

71
77

74
80

74
81

75
81

85
88

Source: Department of Immigration and Citizenship, correspondence, 19 November and 27 November 2008.

116  Figure C.5 provides a breakdown of the immigration detention

population at 30 June 2008 by the period of time spent in detention.

Figure C.5 People in immigration detention by period detained at 30 June 2008
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Source: Department of Immigration and Citizenship, Annual report 2007-08 (2008), p 128.
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Appendix D: Time line for immigration
detention policy 1989-2008

Legislation/event

Policy implications

Migration Legislation
Amendment Act 1989

In the context of an increasing number of unauthorised boat
arrivals from Indochina, the Act introduced significant changes
to the system of processing boat people. It provided that an
officer had discretion to arrest and detain a person suspected of
being an “illegal entrant’, although detention was not
mandatory.

Migration Amendment
Act 1992

Introduced by the Keating Government with bipartisan support,
the policy of mandatory detention was envisaged as a
temporary and exceptional measure for a particular group of
unauthorised arrivals or 'designated' persons who arrived by
boat between 19 November 1989 and 1 September 1994. The
period of detention was limited to 273 days.

The Act also aimed to codify discretionary detention as it existed
under the Migration Act so as to facilitate the processing of
refugee claims, prevent de-facto migration and reduce costs of
accommodation in the community.

Migration Reform Act
1992

Extended mandatory detention from a specified group to all
who did not hold a valid visa. The Act established a new visa
system making a simple distinction between a ‘lawful” and
“unlawful” non-citizen. Under Section 13 of the Act, a migration
officer had an obligation to detain any person suspected of being
unlawful.

The Act removed the 273 day detention limit which had applied
under the Migration Amendment Act 1992. Overstayers could
apply for a bridging visa which allowed them to stay in the
community while their claims were assessed. The Act had
bipartisan support.
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Migration Amendment
Regulations (no. 12), 20
October 1999

Introduced the Temporary Protection Visa (TPV) scheme which
reduced the number of people detained. Temporary refugee
status was granted for three years but without the level of access
to government services provided under Permanent Protection
visas.

Migration Legislation
Amendment
(Immigration Detainees )
Act 2001

Expanded the powers of detention centres, providing that
certain offences on the part of detainees are punishable under
the Criminal Code, and that detainees must comply with
screening and entry requirements. The amendment had
qualified bipartisan support.

Migration Legislation
Amendment (Judicial
Review) Act 2001

Introduced a privative clause to exempt most decisions made
under the Migration Act from judicial review. The amendment
was not supported by the opposition.

Migration Amendment
(Excision from
Migration Zone) Act
2001

Migration Amendment
(Excision from
Migration Zone)
(Consequential
Provisions) Act 2001

The legislation amended the Migration Act 1958 to excise the
Christmas, Ashmore, Cartier and Cocos (Keeling) islands from
Australia’s migration zone, giving effect to the policy of offshore
processing known as the “Pacific Solution’.

The new arrangements provided that unlawful arrivals were to
be processed at offshore centres on Nauru and Manus Islands,
and some on Christmas Island, circumventing their entitlement
to Australia’s migration visa and review processes.

The legislation also provided for indefinite detention or, if
refugee status was determined, for removal to a third country.
There was bipartisan support for both Acts.

Woomera Detention
Centre closed, April
2003

The Baxter immigration detention centre and the Port Augusta
residential housing project in South Australia were opened to
replace facilities in Woomera.

Palmer Inquiry
commenced, February
2005

The Palmer Inquiry was opened to investigate the wrongful 11-
month detention of Cornelia Rau, a German citizen holding
Australian permanent residency, who was released from Baxter
IDC into a psychiatric care facility.

By May, it was revealed that 33 people had been wrongfully
detained under the Migration Act, including one case of a
woman forcibly deported and subsequently missing, Vivian
Solon.

By the end of the month over 200 cases of possible unlawful
detention were referred to the Palmer inquiry.

Migration Amendment
(Detention
Arrangements) (MADA)
Act 2005

Introduced in June 2005 with bipartisan support, the Act held
that families with children would no longer be held in
immigration detention centres (IDCs) unless as a ‘last resort’.
Instead they would be placed in immigration residential
housing (IRH).

Under the legislation the Minister could specify alternative
arrangements for a person's detention; impose conditions of
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detention of that person; and grant a visa to a person who is in
immigration detention. Ministerial reporting on, and six
monthly review by the Commonwealth Ombudsman of the
cases of detainees held over two years was also mandated.

The MADA Act also introduced the Removal Pending Bridging
Visa (RPBV), which allowed certain long-term detainees to live
in the community, subject to agreeing to return home when the
government determined.

Migration and
Ombudsman Legislation

This Act empowered the Ombudsman to review the cases of
people who had been in detention for two years or more, and set
a 90-day time limit on decisions by the Minister on applications

Amendment Act 2005 for protection visas and review by the Refugee Review Tribunal
(Cth) (RRT) of protection visa decisions. There was bipartisan support
for the Act.
Pacific Solution policy In February 2008, the Pacific Solution formally concluded when
formally concluded the last 21 asylum seekers at Nauru were resettled on the
Y mainland and Nauru and Manus Island centres closed.
February 2008

Future unauthorised arrivals would, however, continue to be
processed on Christmas Island, excised from Australia’s
migration zone.

Risk-based detention

values announced, July
2008

The Minister for Immigration and Citizenship announced seven
immigration detention values on which reforms would be based,
as outlined on 29 July 2008.

Abolition of the
Temporary Protection
Visa, August 2008

Temporary Protection Visa holders/applicants gained the right
to apply for Permanent Protection Visas with immediate access
to Newstart and Youth allowances, the Adult Migrant English
Program (AMEP), age and disability pensions, family tax
benefit, childcare benefit and the right to travel.
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Appendix E: Types of immigration
detention

1.1 Since 2003, immigration detention accommodation in Australia has
expanded beyond the immigration detention centre to include a range
of lower security options, designed particularly to cater for the needs
of families, children and vulnerable people. This report has been

focussed on mechanisms for release from immigration detention, and
has not therefore differentiated between types of detention in any
detail. Nevertheless, these are outlined below for the benefit of
readers.

1.2 These include:

immigration detention centres (more secure detention);

immigration residential housing (family style detention
accommodation for lower risk detention);

transit accommodation (hostel type accommodation for quick
processing)

community detention (supported community living arrangements
for those assessed as a low flight risk and for families with
children), or

alternative temporary detention in the community, which may
include foster care or alternative temporary detention in hotels or
hospitals).!

1 Department of Immigration and Citizenship, submission 129, pp 18-26.
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Immigration detention centres

1.3

People in immigration detention determined by Department of
Immigration and Citizenship (DIAC) to pose a higher flight or
security risk are generally held within an immigration detention
centre environment. The range of accommodation provided is varied,
and includes dorms and single rooms, some of which have ensuites.
Persons in detention centres share dining areas, laundries and
multipurpose rooms. The perimeters of IDCs are securely fenced.?

Immigration residential housing

14

1.5

The range of facilities provided by DIAC as immigration residential
housing (IRH) have been purpose-built and provide persons in
immigration detention with a less institutional domestic environment.
The predominant groups of people that are eligible to stay at an IRH
are families with children, those awaiting a decision for release into
community detention and other persons determined to be low risk.?

Accommodation in an IRH allows some degree of privacy for families
to cook and eat together. Facilities are located in a residential style
setting either in the community or on IDC grounds. Residents may
visit local recreational facilities and attend community based
educational and development programs when accompanied by an
officer or other appropriately authorised person. Health and medical
services are delivered through community-based health services,
under the supervision of health staff employed by a Health Service
Manager.*

Immigration transit accommodation

1.6

1.7

Immigration transit accommodation (ITA) is set up to offer semi-
independent living in a hostel-style environment to those people
expected to achieve an immigration outcome quickly.

The aim of this type of facility is to provide short stay accommodation
for people who represent a low security risk, a low flight risk and
have no known health concerns that cannot be managed at the
accommodation.

Department of Immigration and Citizenship, Detention health framework- a policy framework
for health care for people in immigration detention (2007), p 19.

Department of Immigration and Citizenship, Detention health framework- a policy framework
for health care for people in immigration detention (2007), p 19.

Department of Immigration and Citizenship, submission 129, p 30.
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Community detention

1.8 Community detention can only be authorised by the Minister
personally under section 197AB of the Migration Act 1958, the
‘residence determination” arrangement.

1.9 The legislation allows people in immigration detention to be detained
in the community with the support of non-government organisations
(NGOs) and some state welfare agencies. Currently community care
is provided by the Australia Red Cross, which is funded to source
housing and provide allowances to people in community detention to
help meet living expenses.>

110  People in community detention reside in houses and home units
without other indications that they are being detained; there is no
requirement for official accompaniment during daily activities.
Family groups, women and children, unaccompanied minors and
people with special needs are considered for this form of immigration
detention.®

Alternative immigration detention arrangements

111  Subsection 5(1) of Migration Act 1958 provides for establishment of
places of alternative temporary detention in the community. DIAC
applies this provision as a temporary solution to meet a critical need,
such as for medical treatment, pending community detention grant,
or where no other immigration detention facilities are available.

112  Alternative temporary placements in the community can include:
= motels, hotels and private apartments

m hospitals, psychiatric facilities and other places where medical
treatment is provided

m home-based care using private accommodation owned or leased by
relatives or people with established close relationships with the
person in detention, and

m foster care for unaccompanied minors.’

5  Department of Immigration and Citizenship, submission 129, pp 19-20.
6  Department of Immigration and Citizenship, submission 129, p 19.
7 Department of Immigration and Citizenship, submission 129, p 25.
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1.13  While use of alternatives has been increasing, immigration detention
centres remain the most commonly used type of accommodation, as
illustrated in table E.1.

Table E.1  Total number of days spent in immigration detention- July 2005 to June 2008

Immigration detention centre 506 187
Community detention 68 446
Immigration residential housing 16 286
Immigration transit accommodation 648
Source: Department of Immigration and Citizenship, supplementary submission 129h, p 4. The low

figures for immigration transit accommodation reflect the fact that the first ITA facility was only
opened in Brishane in November 2007, followed by the Melbourne facility in June 2008.
Department of Immigration and Citizenship, submission 129, p 23.
114  Asat7 November 2008, of a total of 279 people in detention:

= 189 were in immigration detention centres

= 44 were in community detention

m 25 were in alternative temporary detention in the community

m 16 were in immigration residential housing, and

m 3 were in immigration transit accommodation.

m 2 were restricted on board vessels in port.8

8  Department of Immigration and Citizenship, Immigration detention statistics summary, as
at 7 November 2008, viewed on 26 November 2008 at http:/ /www.immi.gov.au/
managing- australias-borders/detention/_pdf/immigration-detention-statistics-
20081031.pdf.



Appendix F: Bridging visas

There are currently some 56 000 people lawfully in the community on
bridging visas. While on a bridging visa, a person may remain in the
community for a specified time or until a specified event occurs. The vast
majority of those on a bridging visa are working through immigration
processes, whether at the stage of primary application, merits review,
judicial review or ministerial intervention. As those processes are
progressed, cases will be resolved either by visa grant, voluntary
departure, or the person becoming liable for removal.!

The use of detention during the process of resolving these clients’
immigration status has declined significantly. In the last three years, the
percentage of unlawful non-citizens located and then taken into detention
by the Department of Immigration and Citizenship (DIAC) has halved to
15 per cent.2 While the Act requires the detainment of an unlawful non-
citizen, DIAC's policy is that, where it is appropriate and safe to do so, the
granting of a bridging visa should be considered prior to detaining a

Bridging visas may be granted with conditions attached such as:
m arequirement to report to DIAC at regular intervals
m to live at a specified address and notify DIAC of a change in address

m to pay the costs of detention or make arrangements to do so (see

Department of Immigration and Citizenship, supplementary submission 1291, p 15.

1.1
1.2
person.
1.3
chapter 5), or
1
2

Department of Immigration and Citizenship, Annual report 2007-08 (2008), p 8.
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1.4

1.5

1.6

1.7

1.8

» to lodge a security bond, generally between $5000 and $50 000.3
Bridging visas may also be granted with restrictions on the following;:
m work rights

» study rights, and

m access to Medicare.

However for those persons who taken into detention at arrival or at some
later point, bridging visas are only granted in a limited range of
circumstances.* Table F.1 outlines the criteria for these visas.

Offshore entry persons are prevented by subsection 46A(1) of the Act from
lodging a valid visa application, including an application for a bridging
visa. This includes ‘boat people” who enter Australian waters, are
intercepted in the excised zone and taken to Christmas Island for
processing.®

Under section 72(1)(c) of the Migration Act, the Minister can determine
that an otherwise ineligible person is eligible to apply for a bridging visa
if:

m that person has been in immigration detention for more than six
months since lodging a protection visa application without a primary
decision having been made, and

m the Minister considers a determination to be in the public interest.

The power is personal to the Minister and its exercise is non-compellable.
Since the conferral of this power in 1994, only four persons have been
released from detention under the exercise of this power.6

Kamand S et al, The immigration kit (2008), 8t ed, The Federation Press, p 197; Phelan L, Mercy
Refugee Service, Transcript of evidence, 7 May 2008, p 20.

Department of Immigration and Citizenship, supplementary submission 129d, p 9.

The only venue for the grant of a bridging visa for offshore entry people is under subsection
46A(2) of the Migration Act, whereby the Minister may exercise the power to allow a valid
application to be made if he/she considers it to be in the public interest.

Taylor S, ‘Immigration detention reforms: A small gain in human rights’, Agenda (2006), vol 13,
no 1, pp 56.
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Table F.1  Bridging visa categories available to people in immigration detention

Category

Criteria Number of people
in community
holding this visa
as at 30 June 2008

Bridging visa E
(BVE) - subclass
050

Available to certain unlawful non-citizens in three 5923
general circumstances. They are:

- to provide lawful status to an unlawful non-citizen
arranging to depart Australia; or

- to provide a lawful status to a non-citizen who is
pursuing a claim of one kind or another to remain in
Australia; or

- to provide lawful status to an unlawful non-citizen
in criminal detention, including a person in remand
or a person serving a custodial sentence, so that
immigration detention is unnecessary for the
duration of the criminal detention.

Bridging visa E
(BVE) - subclass
051

Available to unauthorised arrivals applying for a 2
protection visa who have either been refused

immigration clearance or who have bypassed

immigration clearance and come to notice within 45

days of entering Australia and satisfy at least one

of the following criteria:

- are less than 18 years of age or more than 75
years of age

- have a special need based on health or torture or
trauma, in respect of which a medical specialist
appointed by immigration has certified that the non-
citizen cannot be properly cared for in a detention
environment

- are the spouse of an Australian citizen,
permanent resident or eligible New Zealand citizen.

Applicants must meet health criteria.

Bridging Visa R -
Removal Pending
(RPBV)

Enables the release, pending removal, of people in 16
immigration detention who have been cooperating

with efforts to remove them from Australia, but

whose removal is not reasonably practicable at that

time. This visa can only be applied for on written

invitation of the Minister. Applicants must pass the

character test and be assessed by ASIO as not

being a risk to security.

Sources: Department of Immigration and Citizenship, supplementary submission 129f, pp 27-28;

supplementary submission 129d, p 9; Migration Regulations 2.20A; Kamand S et al, Immigration

Advice and Rights Centre, The immigration kit (2008), 8t ed, The Federation Press, p 177. Certain
persons in immigration detention may also be eligible for a Bridging Visa F, available to a person who

is of interest to the police in relation to offences involving people trafficking or sex slavery. While

people in detention can be eligible for Bridging Visa E (general), most of the people holding this visa
will not, in fact have come from immigration detention, as this visa is usually granted as an alternative
to detaining someone who is making arrangements to depart the country or pursuing visa
applications or appeal processes.






Appendix G: Notice of detention debt and
Invoice

Figure G.1  Notice of detention debt
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Figure G.2

Tax invoice for detention debt
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Dissenting report by Mr Petro Georgiou MP,
Senator Dr Alan Eggleston and
Senator Sarah Hanson-Young

1.1

1.2

1.3

As the report indicates, “The Committee noted the strong evidence
received that the lack of merits and judicial review for the decision to
detain has in the past meant that people have been held wrongfully,
unlawfully and for a period of years on the basis of a contested
departmental decision’.! It is also the case that the lack of merits and
judicial review has meant that many men, women and children have
been held not unlawfully but unnecessarily and unreasonably.

The Committee majority believe that given factors such as ‘the
potential impact of lengthy detention on a person’s mental health and
the legacy of maladministration... there is justification for access to an
independent tribunal and subsequently, if necessary, review by the
courts of the tribunal’s decision” after a person has been detained for
12 months.?

Under this framework, Department of Immigration and Citizenship
officials will continue to have power to decide whether it is necessary
and reasonable to detain people for 6 months without any external
scrutiny of their decision whatsoever.

1
2

Paragraph 4.141.
Paragraph 4.142.
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1.4 After 6 months, the Ombudsman will review the detention decision
but can offer only advice which is non-binding.

1.5 We strongly disagree that public servants should have such
unfettered power to detain for 12 months without independent
external scrutiny which can ensure the release of people whose
detention is assessed as being unnecessary with respect to the
specified criteria.

1.6 If the detention criteria are enshrined in law as the Committee
recommends (Recommendation 12), a detained person should not be
denied the right for 12 months to have a court examine whether the
executive’s decision to detain him or her is in accordance with the

law.
1.7 This is a grossly excessive period.
1.8 Evidence presented to the inquiry was that detention can be a very

damaging experience for certain people well before 12 months has
elapsed. For example, psychologists Guy Coffey and Steven
Thompson who have had clinical contact with several hundred
detained or formerly detained people advised as follows:

For some vulnerable asylum seekers, particularly but not
exclusively with histories of torture and trauma or
imprisonment, psychological deterioration has occurred
almost immediately. We have observed individuals who have
developed severe levels of depression, anxiety and the
activation of pre-migration related post traumatic reactions
very soon after being detained. Although the number of
asylum seekers detained is now much lower than previously,
and they are generally detained for shorter periods, we are
still observing very adverse reactions across the course of the
first several months of detention. The authors and our
colleagues have assessed a series of asylum seekers in the
past 6 months who have histories of trauma and loss and who
have deteriorated significantly within a month or two of
being detained.?

1.9 Clearly it is important that the decision to detain is subject to ‘a
credible system of accountability and review’# from an early stage.

3 Coffey G and Thompson S, submission 128, pp 4-5.
4 Paragraph 4.6.
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1.10

1.11

The Committee’s recommendations relating to reviews by DIAC and
the Commonwealth Ombudsman will improve the current
framework. However, they fall well short of ensuring rigorous and
timely assessment of whether detention is necessary in accordance
with the new policy.

Significant weaknesses remain in both the DIAC and Ombudsman’s
review processes, as outlined below.

Internal review by DIAC

1.12

1.13

1.14

1.15

1.16

1.17

One of the prominent features of the new detention policy announced
by the Minister for Immigration and Citizenship in July is that a
senior DIAC officer is required to review the necessity for detention
after people have been detained for 3 months.

The majority of the Committee acknowledges that in view of the
‘chequered history” of DIAC ‘it is right for there to be concerns
regarding the integrity of a three-month detention review being
conducted by and reporting to the very agency responsible for the
initial decision to detain...”s

The Committee seeks to address these concerns by recommending
that:

m DIAC publish the ‘template” that will be used to conduct the
review; and

m the review report be provided to detainees and their advocates.

These changes will not alleviate concerns about the integrity of
reviews that are conducted internally.

The template may be excellent but that will not provide assurance of
the quality of reviews. Providing reports to detainees does not
constitute an effective mechanism of accountability.

Detainees - who may have little or no English fluency - may not have
qualified and experienced advisors who can assess whether the
reviews were conducted properly and advise on possible courses of
action if they are concerned about the conduct and conclusions of
reviews.

5  Paragraph 4.30.
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118  There is no mechanism to ensure that reviews are conducted in a
timely manner, so people do not remain in detention simply because
their cases have not been examined as required by departmental
standards. This is not a fanciful concern: as the report notes, each
detention case is currently required to be reviewed every 28 days by
the Detention Review Manager and a Case Manager. However, in
2007-08 around one quarter of instances of detention were not
reviewed within that period.

Review by the Ombudsman

1.19  The review of cases of people detained for longer than 2 years by the
Ombudsman was instituted in 2005. It has been valuable and
undoubtedly led to the release of people who should not have been
detained for extended periods or perhaps at all.

1.20  Under the new system the Ombudsman has agreed to conduct six
month reviews. This may not ensure expeditious consideration of the
situations of people detained for that length of time. The
Ombudsman’s reviews of people detained for longer than 2 years
have commonly taken months to be finalized.

121  We support the recommendations that six month review reports
should be tabled and that the Minister should explain why
Ombudsman’s recommendations were accepted or rejected. The
impact of these changes may be limited. The recommendations will
still be unenforceable and their influence may be weak: fewer than
half of the recommendations relating to long-term detainees have
been accepted. It remains to be seen whether requiring the Minister to
explain rejections makes acceptance more likely.

Compliance with international human rights obligations

122 The Department of Immigration and Citizenship acknowledges that
immigration detention is subject to obligations under international
law and conventions to which Australia is a party, including the
International Covenant on Civil and Political Rights (ICCPR).6

6  Department of Immigration and Citizenship website,
http:/ /www.immi.gov.au/ managing-australias-
borders/ detention/regulations/legislation-conventions.htm.
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1.23

1.24

1.25

1.26

1.27

The issue of whether Australia’s immigration detention system
complies with these obligations has been the subject of considerable
contention for over a decade.

When the Minister for Immigration and Citizenship announced the
new immigration detention policy on 29 July 2008, he stated that the
values ‘honour our international treaty obligations’. According to the
Minister:

Enormous damage has been done to our international
reputation. On 14 occasions over the last decade, the United
Nations Human Rights Committee made adverse findings
against Australia in immigration detention cases, finding that
the detention in those cases violated the prohibition on
arbitrary detention in article 9(1) of the International
Covenant on Civil and Political Rights.”

The specific concern of the UN Human Rights Committee to which
the Minister was referring is that the Migration Act permits non-
citizens to be detained simply if they do not have a valid visa, without
reference to whether it is reasonable to do so because they pose a risk
to the community.

Article 9(4) of the ICCPR also provides that detained people should be
entitled to appeal to the courts to decide whether their detention is
‘lawful.” This right is available to detainees but the lawfulness of
detention is determined by their citizenship or visa status not whether
the detention is reasonable.?

The consequence is that Australian law does not provide the
protection from arbitrary detention which is an obligation under the
ICCPR. As the Human Rights and Equal Opportunity Commission
explained in its submission:

Judicial oversight of all forms of detention is a fundamental
guarantee of freedom and liberty from arbitrariness (ICCPR
article 9(4)). However this right is not guaranteed under the
Migration Act in respect of the right to judicial review of

7 Article 9(1) provides that, “No one shall be deprived of his liberty except on such grounds
and in accordance with such procedure as are established by law’.

Article 9(4) of the ICCPR provides that, “Anyone who is deprived of his liberty by arrest

or detention shall be entitled to take proceedings before a court, in order that that court
may decide without delay on the lawfulness of his detention and order his release if the
detention is not lawful’.
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1.28

decisions to detain unlawful non-citizens under s.189. The
courts are precluded from authorising the release from
detention of unlawful non-citizens detained under ss 189 and
196 of the Migration Act, unless their detention under these
provisions contravenes domestic law. The courts have no
authority to order that a person be released from immigration
detention on the grounds that the person’s continued
detention is arbitrary, in breach of Article 9(1) of the ICCPR.
This is because under Australian law it is not unlawful to
detain a person (or refuse to release a person) in breach of
article 9(1) of the ICCPR.?

We are very doubtful whether denying someone the right to ask a
court to review the merits of their detention for as long as 12 months
will honour our international treaty obligation not to arbitrarily
detain people.10

Conclusion

1.29

1.30

Many submissions strongly argued that the merit of detention
decisions should be subject to independent oversight without
indicating a view as to when that should be available as a right or
should occur as a matter of course.

Their tenor did not suggest that they would have considered it
reasonable to preclude merits and judicial review for 12 months. We
do not agree that such a system will “ensure that public confidence is
restored in Australia’s immigration detention system” as the majority
of the Committee contend.!

9  Human Rights and Equal Opportunity Commission, submission 99, p 13.

10 Note that Article 9(4) of the ICCPR provides that a detained person must be entitled to
take proceedings before a court in order that the court may decide without delay on the
lawfulness of detention and order release if the detention is not lawful. While the
jurisprudence of the UN Human Rights Committee (HRC) concerning the time before
detention must be reviewed relates primarily to Article 9(3), which requires that the
lawfulness of arrest on a criminal charge be promptly reviewed by a court or tribunal, it
may offer a good indication of the Committee’s approach to the issue. In a General
Comment on Article 9(3) the HRC has stated that ‘delays must not exceed a few days.’
(General Comment No.8: Right to liberty and security of persons (Art.9),30/6/82, [2]). The
European Court of Human Rights has considered there to be a breach of the analogous
right to personal freedom under Article 5 of the European Convention on Human Rights in
cases where the length of detention before a person was brought before a judge was as
short as 4 days and 6 hours: Brogan v United Kingdom, (1988) 11 EHRR 117.

11 Paragraph 4.143.
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131  We believe that the government should consider a less draconian
approach that would be far more in accord with the evidence the
Committee received and Australia’s human rights obligations. In
particular, we recommend that:

m A person who is detained should be entitled to appeal immediately
to a court for an order that he or she be released because there are
no reasonable grounds to consider that their detention is justified
on the criteria specified for detention.

m A person may not be detained for a period exceeding 30 days
unless on an application by the Department of Immigration and
Citizenship a court makes an order that it is necessary to detain the
person on a specified ground and there are no effective alternatives
to detention. This is consistent with the Minister’'s commitment that
under the new system ‘the department will have to justify a
decision to detain - not presume detention’.

Mr Petro Georgiou MP
Senator Dr Alan Eggleston

Senator Sarah Hanson-Young








