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The Committee Secretary

Joint Standing Committee on Migration
Department of House of Representatives
PO Box 6021

Parliament House

CANBERRA ACT 2600

AUSTRALIA

email: jscm@aph.gov.au

Dear Sir/Madam,

Joint Standing Committee on Migration: Inquiry into temporary business visas

Enclosed please find a submission to the Joint Standing Committee on Migration
addressing the Terms of Reference for the inquiry into temporary business visas. The
submission primarily centres on issues relating to the existing law and processes
related to subclass 457 visas. It also provides comments on proposals currently being
considered by the Commonwealth that would affect businesses sponsoring people to
enter Australia as holders of subclass 457 visas.

We would be pleased to respond to any questions arising out of the submission and/or
to attend a hearing of the committee to discuss its contents. Please direct any
correspondence to David Crawford at the address above or via email to:
derawford@{ragomen.com.au.

Yours faithfully,
—
Robert Walsh Dr David Crawford

Managing Partner Partner
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Submission to the Joint Standing Committee on Migration:

Enquiry Into Temporary Business Visas

This submission is submitted by Fragomen Australia and addresses the Terms of
Reference adopted by the Joint Standing Committee on Migration on 6 December
2006. The submission centres mainly on the operation of the Temporary Business
Entry (Long Stay) subclass 457 visa, in terms of law, process, compliance and
importance to business. It makes several recommendations for further consideration.
The authors would be available to attend hearings if requested by the Committee.

Fragomen Australia

Fragomen Australian is an immigration practice with offices in Sydney, Melbourne,
Brisbane, Canberra and Perth. It currently has some 90 members of staff throughout
the country. It assists clients with visa and citizenship enquiries, with most client
work related to businesses wanting to employ staff on Temporary Business Entry
(Long-Stay) subclass 457 visas or nominate them to obtain permanent resident status.
We also advise businesses on related issues, including the appropriate use of business
visitor visas, reporting requirements, risk management issues and related areas.

In addition, the practice includes specialists who assist with private client work; US
consular matters; and, the Asia-Pac Coordination Centre in the Sydney office assists
clients sending staff to jurisdictions in the Asia-Pacific region, where Fragomen
Global has no office.

Fragomen Australia is part of the Fragomen Global network, which has some 26
offices worldwide. Our colleagues in other jurisdictions also specialise primarily in
assisting businesses that employ staff requiring visas.

The comments in this submission are based on our experience in this area of work and
on discussions with clients.

Background

In 1994-95 the Australian Government decided to examine the means of entry for
temporary workers in an effort to assess the merits and desirable processes needed to
facilitate the entry of skilled people, whose employment would assist the development
and operation of the Australian economy.’

Neville Roach chaired the review and the ensuing report, titled Business Temporary
Entry — Future Directions, was released in 1995. Many of its recommendations were
implemented in 1996. The report was consciously radical in trying to help to
invigorate the economy and the committee recognised that its proposals constituted a
“wide ranging and substantial shift in policy direction and process”.

' Business temporary entry : future directions: report by the Committee of Inquiry into the Temporary
Entry of Business People and Highly Skilled Specialists. (Canberra, 1995)
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In adopting many of the report’s recommendations the government took a step ahead
of many competitors in adjusting immigration rules to ensure that the economy
remained open to the skills sets needed in a rapidly changing world economy. The
rapid development and penetration of new technologies, reductions in tariff and other
trade barriers, deregulation of financial markets and the growth of multinational
enterprises all featured in the Commonwealth’s desire to improve the country’s ability
to position itself to attract skills for Australia’s benefit. These policy changes were
also formulated at a time when research of the Bureau of Immigration Research (and
later the Bureau of Immigration and Population Research) consistently signalled that
the net impact of attracting skilled people was, overall, favourable in its effect on the
operation of the economy.”

The decision to allow spouses full work rights, the recognition of common law (or de
facto marital) spouse relationships and the ability to allow limitless visa extensions
(subject to criteria for the visa being met) were all radical changes and compared
favourably with all other jurisdictions in the world. The visa process was also
relatively uncomplicated, notably no labour market testing was required and medical
screening processes were simplified.

The new policy in the 1990s bore fruit quickly. The number of people entering as
temporary entrants by the mid-1990s was relatively modest, with slightly over 12,000
in total of whom just over 8,000 were “specialists”.3 The holders of subclass 457
visas, which were introduced under the new arrangements, exceeded 22,000 by 1996-
97 and by 2005-06 the number exceeded 73,000 (these numbers including
dependants).

The system was novel because it imposed obligations on business to assume risk in
accepting people into the economy, whereas previously systems had an implied risk
being borne by the Commonwealth. Employers accepted ultimate responsibility for
covering debts to the Commonwealth and/or the medical system that the employee
was unable or unprepared to cover. There needed to be a demonstrable benefit to
Australia in a business establishing a right to admit temporary residents, the business
was also obliged to demonstrate a commitment to training its Australian staff or
introduce new technologies and to argue that the visa holders would fill key roles
within their business.

For its part, the Commonwealth aimed at a “light touch” for processing individual
visa applications, to facilitate the speedy entry of people coming to fill jobs in
Australia.

In his media release of 6 September 1996, Senator Bolkus, who was Minister for
Immigration and Multicultural Affairs, stated that people entering Australia on
subclass 457 visas “will have skill sets not readily available in Australia, and there
will be safeguards in the system to ensure that the employment rights of Australians
will be protected.” The issue of protection of local employment rights has remained
the abiding and central controversial issue associated with the subclass 457 visa.

’ Cf. Khoo, S-E & McDonald, P., “Temporary Skilled Migration to Australia: Employers’
Perspectives.” Australian Population Association, Conference Paper, September 2004. p.3
* Kinnaird, pp.2-3
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At the time of the report, Neville Roach conceded that the system relied heavily upon
business being compliant and to some extent regulating the system itself. This
assumption was based on the premise that the costs of importing labour would be
considerable and less desirable than using locally employed staff members. But the
recommendations clearly stated that an adequate monitoring and review mechanism
must exist and that the government should review the adequacy of the system to
ensure the visa category delivered. The recommendations included a recommendation
for penalties to be available to the department.*

From an early point there was some opposition to the subclass 457 visa. The
discovery of Indian temple workers in 1999-2000, whose employment conditions and
remuneration breached visa requirements was a cause celebre. But most alleged cases
of non-compliance of that time were really examples where conditions on business or
tourist visa were being breached. We are unaware of systematic abuse the 457 visa
system at the beginning of this decade.

The Illegal Workers Bill in 1999, which was intended to empower the Commonwealth
to penalise employers unlawfully employing people, was withdrawn. The scope of the
Bill went beyond subclass 457 non-compliance and covered other areas of visa abuse.
In doing so it provided significant penalties.

Despite the withdrawal of the Bill, from 2000 onwards the Commonwealth made a
series of changes to visa rules related to 457 visas with a view to increasing
compliance. Measures were introduced to allow the government to monitor the
activities and compliance of sponsoring employers, the power to cancel business
sponsorships was strengthened, the occupation groups to be filled by subclass 457
visa-holders was more narrowly defined and assessments looked more closely at the
positions to be filled and the credentials of visa applicants. In particular, minimum
salary thresholds were introduced to ensure that local workers were not
disadvantaged.

Since 2000 a number of measures has been introduced which were designed to
strengthen compliance. There has been little change to the overall structure of the
visa category. Apart from the recognition of same sex partners for 457 visa holders,
as qualifying for a 457 visa as a dependant there were few changes unrelated to
compliance. The introduction of an electronic lodgement system has had mixed
success.

Despite the emphasis in recent years on compliance measures, we believe that the
monitoring and audit process that was introduced failed to have the profile and
resources needed.

There have been other indicators that the system is not as effective now as it could be.
For almost ten years visa processing was relatively speedy and Australian policy was
internationally competitive.  This was consistent with the Roach Committee
recommendations. In our view this is no longer the case; the policy is being
challenged by those of other countries, processing and legal requirements in Australia
are likely to become more complicated and processing delays are now the norm.

* Business temporary entry: future directions. op.cit., recommendations 16 and 18.
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Fragomen Australia and its Client Experience

During 2006, criticisms of abuses related to subclass 457 visas attracted considerable
media attention and a number of stories featured in the print and electronic media.
We are not in a position to offer a comment on the scale of alleged abuses but the
body of companies we represent have not, to our knowledge, been involved in or
linked with scurrilous activity. The allegations of irregularities by sponsoring
businesses and assignees regarding 457 visas known to us appear to relate primarily to .
the manufacturing, building, and hospitality industries.

The client base of Fragomen Australia is extensive — businesses engaged in mining,
engineering, health care, financial markets, ICT, manufacturing, retail, motor vehicles
and parts, publishing houses and other industry sectors are represented. The
categories of employees are essentially concentrated in higher skill levels that fit
within the Australian Standard Classification of Occupations (ASCO) at levels | to 2.
Rarely would they be lower than ASCO 4. None of our offices have learned of any
serious compliance activity against any one of our clients. Where there is a problem it
might relate to a minor administrative error, such as a failure of the business to notify
the Department of Immigration that a sponsored employee had resigned and left the
“country.

The level of criticism has thus thrown a blanket of unfavourable comment upon a
client base that in our experience has been making every effort to comply with
existing law. In the face of criticism, the Department of Immigration and Citizenship
(DIAC) has tried hard to identify weaknesses in existing systems to prevent abuses
and blunt attacks of the government. Our view, however, is that the government is
considering proposals for change that we believe run the risk of being excessive and
counter-productive for the economy.

Looking for Remedies

In the second half of 2006, DIAC undertook a project whereby it worked with state
governments to address problems in the operation and administration of the subclass
457 system.” At this time there were, apparently, consultations with industry groups.

We were subsequently made aware, through discussions with DIAC National Office,
that several changes to immigration law were being considered. Examples of
proposed change included:

e Assignees of subclass 457 visas would need to be placed on the Australian
payroll and paid in Australian dollars for the duration of their period in
Australia;

e Payment of staff should be made each fortnight;

e Minimum language requirements would be checked, primarily on OH&S
grounds; and,

e The schooling costs of dependants on 457 visas would be borne by the
employer.

> A copy of the COAG communiqué of July 2006 can be found on the Internet at:
http://www.coag.gov.au/meetings/140706/index. htm#temporary

4



FRAGOMEN

ALISTRALIA

These recommendations seem intent on fixing some perceived problems in certain
industries but they potentially create enormous problems for many existing
businesses. By way of example, we will offer the following comments:

Payment on Australian Payroll

It is routinely the case that senior staff members, on an intra-company transfer from
Europe, the US and elsewhere, remain on the payroll in their home country. This
ensures that they retain their pension entitlements in their home country. Placing
these people on the local payroll would undermine their pension entitlements and/or
present major logistical challenges for businesses.

It is clearly a major disincentive for staff to compromise their pension rights by
coming to Australia. This runs counter to July 2006 taxation changes that were
apparently introduced to entice executives from other countries to accept positions in
Australia on a temporary basis.

In addition, there are people who enter Australia on short-term assignments from 3-6
months and the value of placing them on local payrolls would be minimal. Finally,
there are significant businesses that have global payrolls. A change in their systems
would constitute a major logistical problem, which would be very costly. We
question the sense of the overall change if audit checks were effective.

Fortnightly Pay

We understand that this recommendation was to ensure that lower paid staff members
were able to cover their living expenses if paid monthly. We are not aware of the
background to this view as most of our clients have payrolls for each month. It may
be that some reports of staff not managing their personal budgets surfaced. Those
clients with whom we have spoken have been surprised that the Commonwealth
would contemplate such a major change to their payroll systems for a relatively small
number of their employee population.

Those clients that have staff covered by industrial awards are, of course, in any case
required to be compliant. It remains unclear why visa rules would co-exist with
industrial relations rules so specifically. Potentially changes in industrial relations
requirements would potentially mean that visa rules would be out of step. We would
argue that general provisions linking compliance with relevant industrial relations law
would be appropriate and sufficient.

Language/OH&S Concerns

At the time of writing we await details on what language tests are planned and how
they will affect visa application processing. If language tests are required prior to
entry it will presumably be based on the passport country of the prospective assignee
as well as a risk profile. We would strongly argue against an approach for testing all
people who may come from a country where the first language is not English. In such
a case, a passport holder from the UK for example may not require a test but an
applicant from France would, unless certain evidence of English language proficiency
could be provided. There are many senior executives and specialists working today
who come from countries or backgrounds where English is not their first language.






