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This Submission

The Office of the Public Sector Standards Commissioner (OPSSC) submits the
following as a response to the terms of reference for the House of
Representatives Standing Committee on Legal and Constitutional Affairs Inquiry
into Whistelblowing Protections.

In this submission, OPSSC provides:

e detail on the West Australian Public Interest Disclosure Act 2003 (WA PID
Act); and
e comment from a broader perspective.

Please note that the terms Principal Executive Officer and Chief Executive Officer
(CEO) are used interchangeably within this submission.

Terms of Reference

The Committee is to consider and report on a preferred model to protect public
interest disclosures (whistleblowing) within the Australian Government public
sector. The Committee’s report should address aspects of its preferred model,
covering:

1. The categories of people who could make protected disclosures:
a. these could include:

(i persons who are currently or were formerly
employees in the Australian Government general
government sector, whether or not employed under
the Public Service Act 1999,

(ii) contractors or consultants who are currently or were
formerly engaged by the Australian Government;

(iii) persons who are currently or were formerly engaged
under the Members of Parliament (Staff) Act 1984,
whether as employees or consultants; and
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West Australian Public Interest Disclosure Legislation

In Western Australia (WA) the Public Interest Disclosure Act 2003 (section 5 (1))
provides for any person to make a disclosure of public interest information.

Other Comments

If the Committee’s preferred model is one where members of the public do not
make protected disclosures, it may be necessary to consider who else may
require legislative protections within the workplace; for example, volunteers
carrying out a public function.

b. the Committee may wish to address additional issues in
relation to the protection of disclosures by persons located
outside Australia, whether in the course of their duties in the
general government sector or otherwise;

Other Comments

The work of the Commonwealth Government extends to overseas locations. The
Committee should give consideration as to how disclosures may be handled
outside of Australia, and how international jurisdictional issues can be resolved.

2. The types of disclosures that should be protected:

a. these could include allegations of the following activities in
the public sector: illegal activity, corruption, official
misconduct involving a significant public interest matter,
maladministration, breach of public trust, scientific
misconduct, wastage of public funds, dangers to public
health and safety, and dangers to the environment; and

West Australian Public Interest Disclosure Legislation
In summary, section 3 of the PID Act outlines public interest information as
information that shows or tends to show a public body is, has been, or will be

involved in wrongdoing. Categories of wrongdoing covered by the Act are:

e improper conduct;

' Public Interest Disclosure Act 2003 can be viewed at
http://www.slp.wa.gov.au/legislation/statutes.nsf/main_mrtitle 767 homepage.html
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offence under state law;

substantial misuse of public resources;

substantial mismanagement of public resources;

substantial risk to public health, safety or the environment: and

a matter of administration that can be investigated by the State
Ombudsman.
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Other Comments

The types of disclosures in the Committee’s terms of reference appear
sufficiently comprehensive to ensure a broad range of integrity matters are
protected.

Should the Committee’s preferred model be one where public sector agencies
have a role in assessing and applying legislative requirements, for example,
handling disclosures, then the Committee may wish to consider how those
administering the legislation within agencies will have a full understanding of the
types of matters that are relevant and attract protection.

Such an understanding avoids vexed situations where those assessing, and those
wishing to make disclosures, have differing views about what matters are
covered under the legislation.

b. the Committee should consider:

is whether protection should be afforded to persons who
disclose confidential information for the dominant purpose
of airing disagreements about particular government
policies, causing embarrassment to the Government, or
personal benefit; and

West Australian Public Interest Disclosure Legislation

The PID Act (section 8 (2) (b)) outlines instances where a proper authority
(proper authority includes public sector agencies) may refuse to investigate or
discontinue an investigation. This includes situations where the disclosure is
considered to be vexatious or frivolous.

Other Comments

The dominant purpose of a disclosure is an interesting issue. A person’s motives
for disclosure may be self-serving, but their disclosure may nevertheless contain
information that meets the definition of a disclosure that should be protected and
further investigated. In WA, OPSSC's approach has been to encourage those
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responsible for receiving disclosures to consider the information in the disclosure
and the PID Act’s requirements for making a disclosure, rather than the motives
of the discloser.

If the Committee believes that there are types of information that should not be
subject to public interest disclosure legislation they may wish to propose that this
is specified within legislation as exclusions. This approach will assist those
assessing public disclosure matters, and potential disclosers, to understand what
domains are not covered by the Act.

il whether grievances over internal staffing matters should
generally be addressed through separate mechanisms;

West Australian Public Interest Disclosure Legislation

The PID Act aims to ensure openness and accountability in government by
facilitating the disclosure of public interest information and protecting those who
make appropriate disclosures.

The PID Act is seen as being distinct from other processes available to
employees. For example, a grievance or complaint process, because the PID Act
does not aim to resolve a dispute or facilitate the resolution of issues for an
individual. Once a disclosure is made the person no longer ‘owns’ the disclosure
and unlike a grievance matter an employee cannot withdraw a disclosure.

Other Comments

The purpose of public interest disclosure legislation is to protect employees who
make appropriate disclosures of public interest information. If public interest
disclosure legislation is expanded to include grievances about internal staffing
matters, its legislative requirements may impede resolution processes and in
particular, informal processes.

Public interest disclosure legislation should be reserved for public interest
information of significance. Other processes should exist within agencies to assist
employees to resolve grievances about internal staffing matters that do not
contain public interest information.

3. The conditions that should apply to a person making a
disclosure, including:

(a) whether a threshold of seriousness should be required for
allegations to be protected, and/or other qualifications (for
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example, an honest and reasonable belief that the allegation
is of a kind referred to in paragraph 2(a));and

West Australian Public Interest Disclosure Legislation
Proper authorities investigate disclosures where:

¢ the information disclosed is public interest information (categories
discussed previously);

e is made to a proper authority; and ‘
relates to a matter or person the authority has the power to investigate
(section 8).

In making a disclosure, a person must believe that the information they disclose
is true or may be true (section 5 (2) (a) and (b)).

Other Comments

Public interest disclosure legislation serves as an early warning system for
wrongdoing within agencies. As such, it is important that any ‘threshold of
seriousness’ is not set too high. It is also important to consider that often it is
not until an investigation has commenced that a view on the seriousness of
information disclosed can be properly judged. The legislative ability to
discontinue an investigation may assist in this regard. The PID Act (section 8
(2)) provides instances when an investigation may be discontinued including
when the matter is considered trivial and/or the disclosure is vexatious or
frivolous.

Conditions can assist in protecting the integrity of public interest disclosure
legislation. However, it is important that legislation does not contain too many
conditions or qualifications as this may dissuade employees from making
disclosures and add to the complexity of assessing disclosures.

Provided the person has a reasonable and honest belief that their disclosure is
true or is of the serious kind referred to in 2 (a) (terms of reference above) then
it would be appropriate that the issues be left to a review/investigation process
to determine the substance of the information disclosed.

(b) whether penalties and sanctions should apply to
whistleblowers who;

i in the course of making a public interest disclosure,
materially fail to comply with procedures under which
disclosures are to be made; or
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