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SUBMISSION by theXOMMONWEALTH OMBUD

INQUIRY INTO WHISTLEBLOWING PROTECTIONS WITHIN THE AUSTRALIAN
GOVERNMENT PUBLIC SECTOR

Introduction and summary

On 10 July 2008 the Attorney-General, the Hon Robert McClelland MP, on behalf of
the Cabinet Secretary, Senator the Hon John Faulkner, asked the Committee to
inquire into and report on whistleblowing protections within the Australian
Government public sector.

The Commonwealth Ombudsman supports the introduction of new legislation to
protect public interest disclosures within the Australian Government public sector.
Legislation of this kind exists in other Australian jurisdictions. The issue has been a
topic of inquiry and discussion within the Parliament for over fifteen years. Legislative
reform would be timely.

A society based on the rule of law should provide legal protection to those who
uphold the public interest by reporting their knowledge or suspicion of wrongdoing
occurring within government. Telling the truth should not be a costly mistake. Nor will
the public interest be served if those who have inside knowledge of corruption,
illegality and other wrongdoing are fearful of disclosing this information.

A public interest disclosure Act is therefore of immense practical importance in
establishing clear procedures, mechanisms and protections for principled
whistleblowing. The Act would be of equal symbolic importance in affirming the
Parliament's commitment to integrity and accountability.

The report to be published in September 2008 by the Whistling While they Work
project provides the Australian Parliament with an excellent opportunity to enact the
world's best practice legislation.

Background

The Commonwealth Ombudsman safeguards the community in its dealings with
Australian Government agencies by:

« correcting administrative deficiencies through independent review of
complaints about Australian Government administrative action

• fostering good public administration that is accountable, lawful, fair,
transparent and responsive

• assisting people to resolve complaints about government administrative
action

• developing policies and principles for accountability, and

• reviewing statutory compliance by law enforcement agencies with record
keeping requirements applying to telephone interception, electronic
surveillance and like powers.

The Ombudsman's office does not currently have a legislated role in relation to public
interest disclosures by Australian Government officials. The office nevertheless plays
a role in this regard, by investigating complaints (including anonymous complaints)
that are received under the Ombudsman Act from people who qualify as
whistleblowers.

The Commonwealth Ombudsman discharges the role of Australian Capital Territory
Ombudsman, under arrangements with the ACT Government. In this capacity, the
Ombudsman's office has jurisdiction to receive and investigate public interest
disclosures under the Public Interest Disclosure Act 1994 (ACT). That Act confers a



specific role on the Ombudsman to investigate complaints that can most
appropriately be handled by the Ombudsman's office: see ss 12, 14, 22.

This submission is informed by the Ombudsman's office's direct experience in
handling public interest disclosures. The office is also an Industry Partner in the
Australian Research Council funded 'Whistling While They Work' research project.
This submission draws directly on two outcomes from that research project:

1. A J Brown, 'Public Interest Disclosure Legislation in Australia: Towards the Next
Generation - An Issues Paper', which was co-published by the Commonwealth
Ombudsman, New South Wales Ombudsman and Queensland Ombudsman in
November 2006, and

2. The project's forthcoming First Report, particularly Chapter 11 'Best Practice
Whistleblowing Legislation for the Public Sector: the Key Principles', of which the
Commonwealth Ombudsman, Prof McMillan, is a contributing author.

A feature of the forthcoming First Report is a statement of thirteen Key Principles for
best practice public interest disclosure legislation. The Key Principles, which are
attached to this submission, address many of the issues that are raised in the
Committee's Terms of Reference for this inquiry. The remainder of this submission
will individually address each of the issues in the Terms of Reference by
supplementing the discussion in the Key Principles.

RESPONSE TO TERMS OF REFERENCE

1. The categories of people who could make protected disclosures:

a. these could include:

i. persons who are currently or were formerly employees in the
Australian Government general government sector, whether or
not employed under the Public Service Act 1999

ii. contractors and consultants who are currently or were formerly
engaged by the Australian Government

iii. persons who are currently or were formerly engaged under the
Members of Parliament (Staff) Act 1984, whether as employees
or consultants

The short response to this item is to say that each of the listed categories of people
should be protected under public interest disclosure legislation. Each category
describes people who, by reason of the work they have undertaken in an Australian
Government agency, may possess information that reveals wrongdoing within the
agency. It is in the public interest that people in that position should be encouraged to
report their knowledge, and should not suffer adversely as a consequence of doing
so.

On a matter of detail, there is a case for defining some of those categories more
broadly. For example, category (ii), applying to contractors and consultants, should
be defined to include current or former employees of the contractor, as well as
current or former volunteers who contributed to the contractor's performance under
the contract, and those who have provided services to government under analogous
grant arrangements. Furthermore, to facilitate anonymous disclosures, the scheme
should extend to any person who has provided information anonymously, of a nature
that reasonably suggests the person falls into one of the listed categories.

The more difficult question is to decide whether public interest disclosure legislation
should be cast more widely to protect a member of the public who does not fall within



one of those listed categories. In short, should the legislation be confined to
protecting agency 'insiders', or should it provide protection to 'any person' (as some
State legislation does)?

As a matter of general principle, legal protection should be afforded to any person
who assists the detection of crime and wrongdoing by providing information to law
enforcement or other authorities. However, that principle can be advanced by means
other than a single public interest disclosure statute that applies to all instances of
whistleblowing or reporting.

On balance, it is preferable that a public interest disclosure Act relating to the
Australian Government public sector applies only to people who have worked inside
that sector, as employees, contractors or the like. This conforms to the primary
objective of public interest disclosure legislation, which is to facilitate disclosure of
wrongdoing by those who have worked within an organisation (and hence the
popular phrase 'blowing the whistle'). The legislation should focus on the position and
needs of people in that category. There is a strong public interest justification for
providing comprehensive and targeted protection for them.

Confining the legislation in that way also enables a more focussed and structured
scheme to be devised. In particular, it will be simpler to define the responsibilities of
government agencies if the disclosures to which the Act applies are all made by
people who have some current or prior working relationship to an agency.

Members of the public who fall outside those categories should be assisted and
protected in other ways. An established way of doing is to enable complaints to be
made to independent agencies such as the Ombudsman, Inspector-General for
Intelligence and Security (IGIS), Australian Commission for Law Enforcement
Integrity (ACLEI), Privacy Commissioner and Human Rights and Equal Opportunity
Commission (HREOC). The role of those offices is now well-established and
recognised, and they have effective procedures for confidential receipt of complaints
and protection of complainants.

An issue that the House of Representative Standing Committee may wish to address
is that the statutory protection that is offered to members of the public who complain
to those agencies is limited for the most part. The broadest protection is provided by
the Law Enforcement Integrity Commissioner Act 2006, which provides protection of
three kinds:

• s 220 provides that it is an offence to cause or threaten to cause detriment to
a person on the ground that the person has referred a corruption issue to the
Integrity Commissioner or the Minister

• s 222(5) provides that a person who has provided information or evidence to
the Integrity Commissioner is not liable in a civil action for loss or injury
suffered by a person arising from that action

• s 211 provides that ACLEI staff are not compellable in any proceedings to
disclose information or produce documents obtained under the Act.

The protection under other legislation is not as broad. The Ombudsman Act 1976
provides protection against civil action for those who have complained in good faith
to the Ombudsman (s 37), and ensures that Ombudsman staff are not compellable to
provide information or documents in any proceedings (s 35(8)). Beyond that, the Act
does not make it an offence to victimise a person who has complained to the
Ombudsman (though compare s 40YB of the Australian Federal Police Act 1979 that
makes it an offence to knowingly make a false complaint to the AFP). There are
similar provisions in the Inspector-General of Intelligence and Security Act 1986 ss
33, 34, the Privacy Act 1988 s 67, and the Human Rights and Equal Opportunity
Commission Act 1986 s 48.



Amendment of those Acts to provide similar protection against victimisation as found
in the Law Enforcement Integrity Commissioner Act would provide a comprehensive
scheme of protection for members of the public who allege wrongdoing in Australian
Government agencies. The main gap that would still exist would be where a person
complains directly to an agency. That is, a person who complained to the
Ombudsman about, say, Australian Customs would be protected, but a person who
complained directly to Australian Customs would not be protected. In particular, a
person in that instance could face defamation proceedings if alleging wrongdoing by
a nominated Customs officer. The main protection for the person would be under the
doctrine of qualified privilege.

That example raises an important issue, but one that may fall outside the terms of
reference of this inquiry. The issue is not a new one, nor has it been a large problem.
Indeed, it has been customary for government agencies to establish confidential
'hotlines' to encourage members of the public to provide confidential information to
agencies. Perhaps, and as an adjunct to this inquiry by the House of Representatives
Standing Committee on Legal and Constitutional Affairs, there would be merit in a
separate inquiry being undertaken into the effectiveness of the procedures
established by agencies to provide protection to confidential informants.

b. the Committee may wish to address additional issues in relation to
protection of disclosures by persons located outside Australia,
whether in the course of their duties in the general government
sector or otherwise.

A public interest disclosure statute should apply equally to disclosures arising in or
outside Australia. Australian Government agencies conduct business around the
globe, and it is in the public interest that the same standards of integrity and propriety
should apply to government activity wherever it is undertaken. Indeed, as a practical
matter the integrity threat can be greater where activity is undertaken in a distant
office that is not subject to the same intense scrutiny or oversight that usually applies
in the central office of the agency.

To implement this principle, the legislation will need to have an extra-territorial
operation. It will also be necessary for agencies to establish procedures for
facilitating, receiving, recording and acting upon disclosures that are made in foreign
as well as domestic offices of the agency. Special arrangements may be needed for
investigation of disclosures about conduct occurring in foreign offices.

These are not new challenges for Australian Government agencies, though the
added obligations imposed by public interest disclosure legislation will require that
special attention be paid by agencies to this issue when the legislation commences.
In particular, careful thought must be given to whether special arrangements are
needed to protect people working in foreign offices against reprisal, both at the time
and in their subsequent career. The risk of reprisal or disadvantage can be greater
where a person is working in a small office overseas, or the person makes
allegations that directly question the integrity of their supervisor in the foreign office.
Protection of locally-engaged staff also raises special issues, especially where staff
are appointed on short term contracts, or are less familiar with the protections offered
by Australian law to those who make a public interest disclosure.

One way of addressing these challenges would be for the House of Representatives
Standing Committee to recommend that each Australian Government agency that
conducts business overseas should provide an initial report under the Act (for
example, six months after commencement) on the steps taken by the agency to
facilitate the operation of the Act in foreign offices. The annual report that each



agency should be required to provide under the Act should also report on disclosures
made in or relating to foreign offices.

2. The types of disclosures that should be protected:

a. these could include allegations of the following activities in the
public sector: illegal activity, corruption, official misconduct
involving a significant public interest matter, maladministration,
breach of public trust, scientific misconduct, wastage of public
funds, dangers to public health and safety, and dangers to the
environment

Principle 2 in the Key Principles proposes that public interest disclosure legislation
should apply to each of the categories of activity listed in the above term of
reference. All the categories - from corruption through to maladministration and fiscal
wastage - undermine the integrity of Australian Government policies and
administration, and they appropriately fall within the scope and objectives of public
interest disclosure legislation. The comparable legislation in the Australian States
and Territories generally applies to those categories of activity, and it is strongly
desirable that the coverage provided in national legislation is as comprehensive.

Two subsidiary issues arise, that are largely of a practical kind. The first has to do
with the precise drafting of each of the categories. Terms such as 'corruption' and
'breach of conduct' are already defined in other Commonwealth legislation, and a
threshold question is whether to adopt those other definitions or to craft a new
definition for the purposes of the public interest disclosure Act. Terms such as
'maladministration' are not a term of art and may need to be defined in the Act. This
submission will not comment further on those drafting issues, although the
Commonwealth Ombudsman's office is amenable to engaging in further discussion
of those issues with the Committee.

The second issue is that there are already internal and external mechanisms in place
within the framework of Australian Government to deal with allegations of those
kinds. The mechanisms vary depending upon the nature of the allegation. The
Australian Public Service Commission (APSC), for example, is largely responsible for
dealing with Code of Conduct breaches, the Australian National Audit Office (ANAO)
for dealing with fiscal probity, the Commonwealth Ombudsman for dealing with
allegations of maladministration, IGIS for dealing with allegations against the security
intelligence agencies, and ACLEI for dealing with corruption allegations against
federal law enforcement agencies.

It is important that a public interest disclosure Act accommodates those
arrangements and does not disturb them. Two things are required to ensure that
happens. The first is that public interest disclosures should in the first instance, and
unless there are exceptional circumstances, be dealt with internally within the agency
to which the disclosure relates. The second is that an external oversight agency to
which a disclosure has been made should be empowered to transfer the matter to
another more appropriate agency.

b. the Committee should consider:

i. whether protection should be afforded to persons who disclose
confidential information for the dominant purpose of airing
disagreements about particular government policies, causing
embarrassment to the Government, or personal benefit


